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PKEFACE. 


I  HAVE  sought  to  include  in  this  book  the  chief  recent 
decisions  and  Acts  relating  to  Masters  and  Servants. 
The  statutory  and  case  law  is  of  great  bulk,  and  is  rapidly- 
increasing  ;  and  my  chief  desire  has  been  to  make  it  readily 
accessible.  Though  many  of  the  statutes  are  of  consider- 
able length,  they  have,  with  few  exceptions,  been  printed 
in  full ;  no  lawyer  would  care  much  for  them  in  an  abridged 
form.  The  dates  are  appended  to  the  authorities;  the 
opinion  of  many  lawyers  and  my  own  experience  lead  me  to 
believe  that  this  may  be  useful.  From  several  excellent 
works  in  English,  Scotch,  and  American  legal  literature,  I 
have  received  assistance;  but  I  have  deviated  in  some 
respects  from  the  plans  followed  in  them.  The  law  of 
Master  and  Servant  has  been  peculiarly  affected  by  social 
changes.  Much  that  was  once  of  great  consequence  has 
become  unimportant,  if  not  obsolete,  and  I  have  been  at 
pains  to  give  prominence  to  the  portions  of  the  law  which 


VI  PREFACE. 

now  most  concern  the  practical  lawyer,  the  employer,  and 

the  workman,  and  to  make  the  reader  remember  that  the 

valne  of  h  decision  or  a  dictum  may  depend  not  a  little 

upon  its  age. 

J.M. 

4,  Pimp  Court,  Middle  Temple, 
December,  1882. 
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ADDENDA. 


161.  By  Apportionment  Act,  1870,  83  &  Zi  Vict.  c.  35,  s.  2,  salaries  are 
made  apportionable. 

y,     183.  To  anthorities  in  note  (d)  add  Eaton  r,  WetUm, 

,,  184.  Eaton  y.  WetUm  is  reported  in  L.  B.,  9  Q.  B.  D.  p.  636.  Speaking  of 
Rojfce  V.  Chariton,  Jesael,  M.R.,  says  :  "  I  think  that  case  was  not 
rightly  decided,  and  we  decide  the  present  case  on  the  first  point 
with  ihe  understanding  that  in  effect  it  overmles  Hoyce  v.  Chariton/* 
Sir  James  Hannen  observed  :  ''There  is  a  broad  distinction  between 
this  case  and  that  of  an  apprentice  taken  into  the  house.  In  the 
latter  case,  I  am  inclined  to  think  that  the  master  would  be  entitled 
to  take  the  apprentice  with  him  if  he  removed  to  another  place,  and 
that  it  would  be  beyond  the  power  of  the  apprentice  to  refuse  to  go.  *' 
The  case  also  decides  that  there  was  no  breach  of  the  covenant  to  serve 
the  firm,  inasmuch  as  the  firm  was  split  up  into  two  firms,  one 
carrying  on  the  manufacturing  part  of  the  business  at  Derby,  and  the 
other  the  repairing  and  agency  part  of  the  business  in  London.  "The 
apprentice  looked  to  the  advantage  of  being  educated  in  a  firm 
,  carrying  on  the  business  in  its  entirety,  and  he  is  entitled  to  see  the 
business  of  buying  and  selling  as  well  as  the  mere  manufacturing.' 

,,  193.  See  Brten  v.  Cooper  (1869),  8  Ir.  C.  L.  62,  as  to  special  damage  for 
dismiBsal. 

„  198.  See  May  v.  Thornton,  L  R.  20  Ch.  D.  705  ;  47  L.  T.,  N.  S.  295  as  to 
specific  performance  of  contract  for  sale  of  medical  practice.  • 

,,      228.  In  note  {d)  for  **  is  not,"  read  *'  is  not  often." 

^  227.  Coventry  v.  Windal  (1615),  Brown.  67.  A  man  cannot  compel  an 
apprentice  (to  a  surgeon)  to  go  beyond  seas  except  he  go  with  him, 
"  but  clearly  he  might  send  his  apprentice  to  Chester,  or  any  other 
part  of  Enghind." 

,,  231.  See  Gunter  v.  Attor  (1819),  4  Moore  12,  as  to  damages  for  enticing 
away  servant. 

yy  482.  As  to  the  meaning  of  "  employed,"  see  Beadon  v.  Parrot  (1871),  L.  R.  6 
Q.  B.  718,  where  it  was  held  that  the  respondent  had  committed  the 
offence  of  employing  a  child  within  sections  6  &  7  of  30  &  31  Yict. 
c.  146,  though  the  respondent  had  no  interest  in  the  proceeds  of 
the  sale  of  the  child*s  work,  and  though  the  materials  were  supplied 
by  the  child's  mother.  ^ 
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Page  545.  Saurulcra  v.  Crow/ordf  has  been  overruled  by  Winyard  y.  Toogood, 
W.  N.,  Dec.  23,  1882,  p.  187  ;  Times,  Dec  20, 1882 ;  Solicitor's 
Journal,  Dec.  28,  1882. 

„  664.  McOifin  v.  Palmer's  Shipbuilding  Co,  is  reported  in  47  L.  T.  N.  S. 
846,  wbere  Field,  J.,  says  the  "  defect'*  must  be  "something  in  the 
permanent  condition"  of  the  way. 

„  666.  Bunker  t.  Midland  Bail,  Co,,  Law  Times,  Dec.  16,  1882  ;  Solicitors* 
Journal,  Dec  16,  1882  (plaintiff,  a  van  guani,  ordered  by  foreman  to 
drive  a  van  to  B.  market,  and  injured  in  so  doing ;  pkintiff  couhl  not 
recover  damages,  inasmuch  as  the  order  was  not,  by  the  defendants' 
rules,  one  to  which  he  was  bound  to  conform). 

„  670.  Munday  v.  Thame9  Iron  Worlct  Co,  is  reported  in  47  L.  T.,  N.  9. 
351.  "The  liability  of  employers  is  considerably  increased,  and  if  the 
Legislature  had  intended  that  workmen  should  have  a  double  remedy, 
I  think  we  should  have  found  something  in  the  Act  to  indicate  it.'' 
— ^Kanisty,  J, 


THE  LAW  OF 


MASTEK   AND    SERVANT 


INTRODUCTION. 


h 


The  relation  of  Master  and  Servant  is  created  by 
contract.  Their  duties  to,  and  rights  against,  each 
other  arise  out  of  contracts,  express  or  implied.  The 
only  exceptions  are  duties  and  rights  created  by 
statute  (a). 

This  is  a  statement  of  the  law  of  Master  and  Servant  as  it 
is  and  as  it  has  long  been  ;  and  abundance  of  authority  in 
support  of  these  propositions  will  be  found  in  this  book. 
But  labourers  and  workmen  were  not  always  free  to  make 
contracts  with  their  masters.  Services  were  not  performed 
and  exacted  in  virtue  of  any  agreement.  Traces  of  serfage 
are  said  to  be  still  found  in  the  law  of  Master  and  Servant. 
It  may  be  well  to  preface  the  description  of  the  law  as  it  is 
with  a  short  history  of  its  growth. 

Serfage  or  villenage  is  an  early  English  institution ; 
even  slavery  once  existed  in  this  country.  The  ceorl  of 
early  times — ^who  corresponded  to  the  littn,  leten,  lazzen, 
cddien,  aldionen  of  old  German  society — was  not  exactly  a 

(a)  See  Austin's  Jurispradence,  Master  and  Servant.  Oat  of  the  re- 
voL  i,  p.  396,  and  vol.  ii.,  p.  970,  as  lation  grow  not  only  rights  in  per^ 
to  certain  peculiarities  of  the  Law  of      sonam^  but  rights  in  rein. 
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slave.  Nor  was  he  in  all  respects  a  freeman  ;  he  had  some 
of  the  qualities  of  both  (b).  His  condition  varied  at  diflferent 
times ;  but  it  seems  to  have  been  always  better  than  that  of 
the  slave  or  even  of  the  villain  as  described  by  Bracton. 
His  social  rank  was  not  fixed.  He  might  purchase  his 
freedom  (c).  He  might  acquire  property  and  become  a 
thane.  He  might  possess  slaves  of  his  own,  and  he  had  rights 
over  the  common  land  of  the  township  (d).  Sometimes,  at  all 
events,  he  had  the  choice  of  a  master ;  and  the  wehrgeld  or 
blood  money  to  be  paid  by  one  who  killed  him,  did  not 
differ  very  much  from  the  fine  paid  by  the  slayer  of  a  free- 
man {e),  " The  ceorl"  says  Mr.  Freeman,  " like  the  ancient 
Greek  citizen,  though  he  might  be  looked  down  upon  by  an 
aristocratic  class,  was  actually  a  privileged  person  as  com- 
pared with  a  large  number  of  human  beings  in  his  own 
city  or  district"  (/).  But  the  theows,  who  were  the  other 
branch  of  the  servile  class  before  the  Conquest,  were  really 
slaves.  They  were  fixed  to  the  soil,  so  that  when  it  was 
sold  they  were  sold  also  (g).  They  might  be  beaten  and 
imprisoned  by  their  masters;  they  were  freely  bought 
and  sold ;  they  had  no  wehrgeld,  at  all  events  none 
payable  in  the  event  of  their  being  slain  by  their  own 
masters  (A),  whose  property  they  were ;  wrongs  done  to  a 
theow  were  wrongs  done  to  his  owner.  Though  the  sale  of 
slaves  abroad  was  prohibited,  the  prohibition  was  habitually 


(b)  Wait2*8  VerfassungsgcschichU, 
vol.  i,  p.  176.  As  to  the  lot  and 
ceorl,  see  Green*8  History  of  the  Eng- 
lish People,  vol.  L  11. 

(c)  Thorpe's  IHploincUaHum  Anglu 
cum,  xviii.  ;  Stubbs*  Constitutional 
History,  vol.  i.  79.  Eeuble  thinks 
that  even  the  slaves  could  redeem 
themselves  in  later  periods.  The 
Saxons  in  England,  vol.  L  212. 

{d)  Stubbs,  vol.  i.  81,  155,  162,  ii. 
453.  The  ceorl  seems  generally  to  have 
possessed  land. 

(e)  Stubbs,  vol.  i.  161. 

(/)  Norman  Conquest,  L  88. 

{g)  The    subject    is    exceedingly 


obscure,  and  great  differences  be- 
tween the  authorities  exist.  See 
Stubbs'  Constitutional  History,  vol. 
i.  78  ;  Lappenborg,  ii.  820 ;  Gierke's 
GenosxnscJiaftsreckt;  Waltz's  Fb/os- 
sungsgeschichte,  vol.  L  176 ;  Von 
Maurer,  GeschicJUe  der  FrotJui/ef  i.  12. 
Compare  with  the  distinction  between 
ceorli  and  theows  the  account  of 
certain  slaves  given  by  Tacitus  in  his 
Germania,  c  24  and  25. 

{h)  There  is  a  difference  of  opinion 
on  this  point :  Lappenberg,  ii.  S21  ; 
Cobb  on  Slavery,  cxxiii.  ;  and  Kern- 
ble,  i.  209. 
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broken.  The  Church  manumitted  many  slaves,  and  strove  to 
improve  the  lot  of  others ;  and  evidence  exists  of  the  frequency 
with  which  wealthy  landowners  freed  their  bondmen  pro 
salvie  anirnarum.  Such  laws  as  iElfred's,  which  declared 
that,  if  any  one  should  in  future  buy  a  Christian  slave,  the 
time  of  his  servitude  should  be  limited  to  six  years,  may  have 
diminished  the  number  of  slaves  in  England  (i).  But  the 
institution  itself  survived ;  and  the  laws  of  iEthelstan  and 
iEdmund  bearing  upon  slavery  are  singularly  harsh  and 
crueL  Before  and,  indeed,  after  the  Conquest,  English  slaves 
were  much  in  demand  in  Ireland.  Bristol  was  a  favourite 
mart  to  which  Danes,  and  especially  Iiish,  resorted  in 
order  to  purchase  yoiling  Englishmen  and  Englishwomen  {k). 
Famine  often  drove  freemen  to  sell  themselves  and  their 
children  into  captivity  ;  they  "  sold  their  heads  for  meat  in 
the  evil  days  "  (Z).  Men  became  slaves  because  they  had  com- 
mitted grave  crimes,  and  were  unable  to  pay  the  wehrgdd  due 
to  those  whom  they  had  wronged.  Slavery  was  sometimes  the 
penalty  paid  by  fugitives  who  availed  themselves  of  the  right 
of  asylum  ;  and  the  never-ending  succession  of  wars  between 
Danes,  Mercians,  and  West  Saxons,  helped  to  recruit  the 
servile  class.  According  to  Domesday  Book  there  were  about 
25,000  ao'vi  or  theows,  and  108,000  vUlani  or  ceorls  at  the 
time  when  the  Survey  was  made  (m). 

In  Domesday  many  varieties  of  bondmen  (n)  are  mentioned ; 


(t)  SteTen8on*8  preface  to  Chronictm 
MomasUrii  <U  Abingdon,  2,  li.  and  Ixi. 

(I:)  Seyer's  Mcmoires  of  Bristol,  vol. 
L  819.  £den  in  his  History  of  the 
Poor,  i.  10,  mentions  a  law  passed  in 
1102,  prohibiting  the  sale  of  men  in 
market,  "  which  hitherto  hath  been 
the  common  custom  in  England."  See 
the  laws  of  WiUiam  the  Conqueror  in 
Thorpe's  Collection. 

(0  Jlomo  xiiL  annorum  sese 
folai  §ermim  /acere,  Theod.  Pocnit. 
xix.  s.  20,  quoted  in  Stevenson's 
preface,  IL  See  also  Kemble,  voL  L 
m  ;  Stubbs,  voL  i.  78. 

<fl»)  Tomer,  iii,  256,  estimates  the 


total  population  before  the  Conquest 
at  2,000,000. 

{n)  Mention  is  made  among  other 
classes  of  villani  iiUegri  and  vUlani 
dimidiL  Sir  Henry  Ellis's  intro- 
duction to  Domesday.  The  latter 
{thrase  is  sometimes  translated  vil- 
ains  in  gross— a  term  which  does 
not,  so  far  as  I  know,  occur  in  Brae  ton, 
Fleta,  Britton,  or  the  Mirror.  The 
distinction  clearly  drawn  in  Little- 
ton between  villains  in  gross  and 
villains  regardant,  does  not  seem  to 
have  been  closely  adhered  to  in 
practice.  See  Boldon  Book,  Surtees 
Society,  Appendix,  Ixx.  and  Stubbs, 
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for  example,  aervi,  cotarii  (p),  bordaHi,  viUani,  &c.  Some  of 
these  names  disappear  soon  after  the  Conquest  (p),  and  others 
take  their  place.  The  exact  nature  of  the  changes  after  that 
event  in  the  lot  of  the  servile  and  semi-servile  classes  is  very 
obscure.  The  writers  who  composed  treatises  on  English  law 
in  the  reigns  of  Heniy  III.  and  Edward  I.  throw  scanty  light 
upon  the  history  of  villenage  during  the  previous  century. 
It  is  often  impossible  to  say  whether  they  describe  society  as 
it  then  was,  or  whether  they  are  drawing  upon  their  know- 
ledge of  the  Civil  Law,  and  attempting  to  mould  facts  to 
suit  their  own  theories.  Servus,  viUanus,  Tiativua,  and 
Q'vstiaua  are  often  used  loosely  and  apparently  indiflferently 
to  denote  the  English  serf.  Early  text«-writors,  echoing  the 
language  of  the  Institutes,  emphatically  state  that  among 
those  not  free  there  is  no  distinction  of  condition  (q).  Fleta 
and  Bracton  ignore  most  of  the  varieties  of  serfage  mentioned 
in  Domesday ;  they  confound  villenage  with  slavery  ;  and 
they  copy  the  commonplaces  of  Roman  jurists  as  to  the 
nature  and  origin  of  the  latter.  The  probability  is  that  even 
before  the  Conquest  the  lot  of  the  ceorls  had  deteriorated ; 
that  after  the  Conquest,  in  consequence  of  contact  and  fami- 
liarity with  serfage  as  it  existed  on  the  Continent,  the  two 
great  divisions  of  men  not  free  were  brought  nearer  to  each 
other ;  that  the  lot  of  the  theow  was  improved,  while  that  of  the 
ceorl  was  lowered  ;  and  that,  while  slavery  tended  to  disappear, 
serfage  became  harsher  than  it  had  been  (r).     The  remarks 


vol.  iii.  604.  See  Clironicon  de  Melsa, 
voL  iii.,  Ixi.  for  case  ofanaiivwi  being 
granted  without  land ;  also  Whitaker's 
History  of  WhaUey,  i.  175. 

(o)  As  to  this  tenn,  see  the  intro- 
duction to  Historia  et  Cartularium 
of  OloucesUr,  vol.  iii.  c.  7,  and  also 
Hale's  Introduction  to  Register  of 
Worcester  Priory,  xlvi. 

{p)  It  is  pointed  out  by  Dean 
Hale  that  while  the  Exchequer  Sur- 
vey of  1086  mentions  four  classes  of 
tenants  of  the  manors  of  S.  Paul's, 
the  Domesday  of  1222  preserves  only 


one  of  these  names.  Domesday  Book 
of  S.  PauPs,  xxvi.  Von  Maurer 
{Gatchichte  der  Fronh^fe^  ii.  3),  noticc» 
a  similar  change  in  the  description  of 
the  servile  classes  in  Germany. 

{q)  Bracton,  Lib.  I.,  c.  6  ;  Cowell's 
Institutions,  9.  As  to  the  supposed 
relation  of  the  vUlani  to  the  Koman 
colonic  see  Satiffuy's  Essay,  Turner, 
vol.  ii.,  and  Pachta's /?is<?^?«/i07Mf7i,  ii. 
8.  214.  In  the  laws  of  Ina  the  ex- 
pressions villanus  and  coloiitis  arc 
used  as  interchangeable,  s.  19. 

(r)  See  Dialog,    do  Scacc.   as  to 
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of  Glanville  (Chief  Justiciary  in  1180)  with  respect  to  vil- 
lenage  are  singularly  meagre.  So  far  as  they  diflfer  from  the 
accounts  of  later  writers,  they  show  the  lot  of  the  villain  to  a 
disadvantage.  Glanville  mentions  few  modes  of  emancipa- 
tion. According  to  him,  even  the  lords  could  not  invest  their 
villains  with  complete  freedom  (a);  thougli  emancipated,  a 
serf  might  be  objected  to  as  a  witness.  In  Glanville*s  time 
the  rule  was  recognised  that,  if  a  fugitive  villain  lived  away 
from  his  lord  and  master  for  a  year  and  a  day  in  a  privileged 
town,  and  were  received  into  a  guild  as  a  citizen,  he  was 
freed  (t).  The  status  of  children  was  governed  by  the  rule 
of  the  Civil  Law,  according  to  which  the  status  of  the  mother 
determined  that  of  the  child.  The  son  of  a  freeman  and  a 
bondwoman  became  a  villain.  If  a  freeman  married  a  bondwo- 
man, he  lost  his  privileges  and  remained,  so  long  as  the  union 
lasted,  in  the  position  of  a  villain  (u).  Bracton,  who  wrote 
about  1259,  describes  villenage  at  considerable  length,  and 
paints  the  legal  condition  of  the  serf  as  miserable.  He  was 
liable  to  uncertain  burthens ;  he  did  not  know  in  the  evening 
what  he  should  have  to  do  in  the  morning ;  the  lord  might 
seize  even  the  implements  of  husbandry  (x)  ;  and  whatever 


power  of  distraining  on  goods  of 
▼iUuns  for  debtii  due  from  the  mas- 
ters. Stubbs'  Select  Charters,  160. 
Freeman's  Norman  Conquest,  vol.  v. 

6476,  and  Stubbs,  vol  i.  428.  Dean 
ale  in  his  Introduction  to  St. 
Paul's  Domeiiday,  p.  xxxL,  adduces 
reasons,  by  comparing  th&  EectUvdincs 
nngularwn  permmarum  (placed  in 
order  of  time  between  the  laws  of 
€^ut  and  Edward  the  Confessor) 
with  the  Exchequer  Domesday  and 
the  records  of  the  manors  of  St. 
Paul's,  for  thinking  that  the  relations 
between  the  owners  of  the  soil  and 
manorial  tenants  remained  almost 
tmchanffed  for  centuries. 

(«)  Lib.  5,  C.6.  "  The  effect  of  manu- 
mission was  simply  to  relieye  the 
alaye  from  the  bondage  of  the  master. 
It  did  not  place  him  upon  the  foot- 
ing of  a  free  ciUzen.'*  To  be  made 
free  needed  the  act  of  the   whole 


body.  Cobb  on  Slavery,  cxxvi,  and 
Kcmble,  i.  218. 

{t)  A  similar  provision  is  found  in 
the  laws  of  William  the  Conqueror  ; 
see,  however,  Mr.  Stubbs'  preface  to 
Hoveden's  Chronicles,  2,  xxxviii.  where 
grounds  for  doubting  the  genuineness 
of  the  provision  are  shown.  Von 
Maurer  (Stddtccrfassung,  i.  132,  and 
395)  shows  that  the  rule  existed  in 
many  German  cities.  It  is  curious  to 
find  this  provision  in  force  in  towns 
so  remote  as  Berne  and  Newcastle- 
upon-Tyne. 

(u)  In  the  laws  of  Henry  II.,  we 
read  Semper  a  poire  nan  a  malre 
geiteratUmis  ordo  teocUur.  Cowell, 
who  wrote  in  the  reign  of  James  I., 
says,  HodU  tamen  aoboles  quos  per 
liberum  ex  naiiva  in  moUrivfumio 
susciUUur  libera  esL 

{x)  Compare  Magna  Chsrta,  art  9. 
In  the  Mirror,  ii.  28,  which  is  usually 
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be  earned  became  the  property  of  tbe  master.  In  Bracton's 
treatise,  however,  signs  are  not  wanting  that  tbe  actual  lot  of 
the  villain  was  better  than  the  theory  of  the  law  would 
imply.  The  subject  of  donations  to  serfs,  the  circumstances 
in  which  lords  lost  their  rights,  and  many  possible  modes  of 
emancipation  are  discussed ;  and  the  fact  that  the  life  and 
limbs  of  the  serf  were  under  royal  protection  is  recognised. 
In  the  treatise  by  Britton,  who  wrote  about  the  end  of  the 
thirteenth  or  beginning  of  the  fourteenth  centurj',  other 
traces  of  improvement  ai-e  visible.  The  "  exception  of  vil- 
lenage  "  holds  good  only  between  the  lord  and  villain,  and 
that,  too,  only  when  the  former  has  been  in  recent  possession 
of  the  latter.  "Whoever,"  says  Britton,  "kills  his  villain 
shall  bear  the  same  judgment  as  if  he  had  killed  a  free- 
man {yy  The  rule  of  descent  is  not  identical  with  that  of 
the  Roman  law  ;  a  child  is  free  or  not  according  to  the  con- 
dition of  the  father  («).  The  fact  that  Britton  mentions 
many  more  modes  of  emancipation  than  Glanville  is  not 
without  significance.  Whatever  may  have  been  the  lot  of 
villains  immediately  after  the  Conquest,  the  harsh  theory  of 
the  law  soon  ceased  to  correspond  with  their  actual  condition. 
It  no  doubt  varied  in  each  manor;  it  would  greatly  depend 
on  the  seneschal,  the  bailiff,  and  the  prsepositus  who  directed 
the  labours  of  the  servile  tenants.  The  obligation  to  give 
thac  et  tholf  auxilium  et  Tnerchet,  et  in  obitu  melius  ccUcdluin 
might  be  made  an  instrument  of  oppression.  But  when 
we  read  of  villains  in  the  fourteenth  century  employing 
labourers  of  their  own  (a),  and  when  we  are  told  of  a  serf 
who  made  a  grant  of  a  considerable  area  of  land  (6),  we  see 
how  far  removed  a  bondman  might  be  from  his  condition 
as  described  by  Bracton.  If  the  services  exacted  were  hard^ 
they  had  become  for  th6  most  part  fixed.    They  were  genei*ally 


assigned  to  the  roign  of  Edward  II.,  (a)  I)ond*s  Introduction  to  Chroni- 

the  distinction  between  slaves  and  con  dc  Melsa,  3  L.  ii.     ' 

Tillttins  is  clearly  drawn.  {b)  See  Pearson's  England,  vol.  i. 

{y)  1.  c.  32.  595. 

(2)  Ihid, 
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commutable  for  money  payments ;  and  often  they  were  but 
equal  to  a  moderate  fixed  rent.  If  the  villains  were  subject  to 
many  restrictions^  so  were  free  labourers  and  craftsmen  of  the 
towBS,  who  must  obey  the  ordinances  of  their  guilds,  and  who 
were  by  no  means  at  liberty  to  practise  their  ti'ades  as  they 
thought  fit  "  Anything  like  the  extreme  theory  of  villenage," 
says  Professor  Rogers,  "  was,  I  am  convinced,  extinct  before 
the  close  of  the  thirteenth  century  "  (c). 

Why  villenage  disappeared  so  quickly,  and,  on  the  whole, 
so  silently  as  it  did  is  an  historical  problem  which  is  but 
partly  solved  Economical  and  political  causes  exercised 
much  influence.  Services  were  loosely  exacted  when  they 
were  worth  little,  and  payment  in  money  was  preferred 
by  nobles  who  lived  at  court,  or  were  engaged  in  wars  in 
France  or  elsewhere  (d).  In  the  years  of  confusion  and 
turmoil  due  to  the  Wars  of  the  Hoses,  a  multitude  of  villains 
escaped  from  thraldom,  and  others  were  emancipated  in  order 
that  they  might  become  soldiers.  The  law  itself  in  many 
ways  favoured  liberty.  The  cases  in  the  Year  Books  show 
that  the  number  of  runaways  was  great,  and  that  lords 
might  easily  lose  their  rights  by  inadvertence.  It  was  not 
necessary  that  they  should  formally  manumit  their  serfs  by 
putting  into  their  hands  swords  and  lances,  the  weapons  of 
freemen,  or  enfranchise  them  by  deed ;  the   Courts  were 


(c)  History  of  Prices,  vol.  i.  70. 
Of  ooone  sales  of  laud  with  the 
Tillains  appended  took  place  subse- 
quent to  uus.  In  his  preface  to  the 
UoYeden  Chronicles,  voL  ii.,  xl., 
ProfeMor  Stubbs  draws  attention  to 
the  common  exaggerations  with 
respect  to  the  lot  of  the  villains,  and 
remarks  that  their  condition  "up  to 
the  reign  of  Edward  HI.  was  one  as 
full  of  immunity  as  of  service."  **  I 
beUere  that  as  the  knowledge  of  the 
civil  and  continental  systems  in- 
creased among  our  lawyers,  the  hard- 
ships of  villenage  increased  too,  and 
the  definiteness  of  the  theory ;  until 
after  tiie  troubles  of  the  fourteenth  cen- 


tury they  threatened  a  social  revolu- 
tion." See  also  Mr.  Toulmin  Smith's 
English  Guilds,  p.  136  ;  and  as  to 
the  part  which  villains  took  in  local 
affairs  the  remarks  of  the  same  author 
in  his  work  on  the  Parish,  474.  The 
jury  which  made  the  assessment  for 
the  property  tax  imposed  in  1198, 
might  be  partly  composed  of  villains. 
There  must,  however,  have  been  a 
Kreat  difference  in  the  lot  of  bondmen 
m  different  manors.  Those  in  Dur- 
ham seem  to  have  given  half  the  year 
to  the  service  of  the  Bishop.  Boldou 
Book,  Surtees  Society,  Appendix, 
Ixxi. 
{d)  History  of  Prices,  voL  l  81. 
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ingenious  in  finding  constructive  manumissions.  From 
early  times  there  existed  the  important  rule,  which  has  already 
been  mentioned,  that  if  a  villain  escaped  to  a  privileged  city 
or  royal  demesne  and  dwelt  there  without  let  or  hindrance 
for  a  year  and  a  day,  he  could  not  be  seized  by  his  master  (e). 
If  a  bondman  served  seven  years  as  an  apprentice,  the  fact 
was  proof  of  his  freedom;  the  lord's  writ  de  nativo 
hahendo — ^the  writ  which  commanded  the  sheriff  to  seize 
a  fugitive  villain — was  barred.  If  a  serf  were  enfeoffed 
of  any  tenement ;  if  he  were  acknowledged  by  his  lord  in  a 
Court  of  record  to  be  free ;  if  he  could  prove  that  his  master 
had  permitted  him  to  be  on  a  jury ;  if  he  had  brought  an 
action  against  his  lord,  or  joined  with  him  in  suing ;  if  a  lord 
had  entered  into  a  contract  with  his  serf — and  the  readiness 
with  which  money  rents  were  accepted  in  exchange  for  labour 
services  made  this  a  frequent  occurrence  (/) — there  was  an 
implied  manumission,  and  the  villain  became  free  (g).  The 
circumstance  that  the  same  labour  rent  had  to  be  collected 
from  an  increasing  number  of  persons  may  have  often 
helped  to  destroy  this  institution  Qi),  But  a  strouger  influeuce 
in  favour  of  freedom  was  a  peculiarity  of  the  law  upon  which 
all  the  books  insist.  Freedom  depended  not  on  the  nature  of  a 
man's  tenure,  but  on  the  quality  of  his  stock  or  blood.  Many 
freemen  held  land  on  a  servile  tenure ;  the  tenement,  as 
Bracton  observes,  "neither  confers  nor  detracts  from  the 
status  of  a  person  "  (i).  Besides  the  serf  proper,  there  was  the 
liber  homo  tenena  in  villenagio.  A  lord  who  sought  to  re- 
claim a  runaway  had  to  prove  that  the  ancestors  of  the  man 
whom  he  claimed  had  done  service,  and  it  was  enough  for  a 
fugitive  to  break  one  link  in  the  chain  and  prove  that  some 


(e)  Glanville,  6.  As  to  the  great 
influeuce  of  this  in  promoting  free- 
dom in  Germany,  see  Von  Maurer,  i. 
ZS2. 

(/)  Hale*s  Introduction  to  Domes- 
day of  St.  Paul's,  IvL,  also  Mirror, 
€.  27.  Pilgrimages  atTonled  frequent 
opportunities  of  escape,  3  Keeves,  172. 


(g)  Cowell  (In8tUutionc8,  p.  13), 
broadly  states  the  rule  thus  : — "  Aut 
denique  aliquid  simili  iUifccerit  quod 
homines  non  nisi  liberis  facere  solenV* 

{h)  Domesday  of  St.  Paul's,  xxii. 

(t)  Book  ii.,  c.  8,  also  L  c  6.  Mr. 
Pollock  on  Karly  English  Land  Law, 
Law  Magazine,  May,  1882. 


INTRODUCTION^  9 

Temote  ancestor  had  been  free.  Multitudes  probably  escaped 
from  thraldom  in  consequence  of  the  adherence  of  the 
-Courts  to  the  principle  that  time  did  not  run  against 
freedom,  and  that  villenage  depended  not  on  tenure,  but  on 
descent. 

In  the  time  of  Edward  III.,  serfdom  was  distinctly 
breaking  up.  A  statute  passed  in  the  twcDty-fifth  year  of  his 
reign  bears  testimony  to  the  difl&culty  experienced  by  masters 
in  recovering  their  runaway  serfs.  When  a  writ  de  mativo 
tiobendo  was  sued  out  by  a  lord  with  a  view  to  recover  a 
fugitive,  the  latter  might  sue  out  a  writ  de  libeHate  pro- 
banda (k).  The  case  was  then  transmitted  from  the  County 
or  Sheriffs  Court  to  the  Justices  in  Eyre  or  the  King's  Bench, 
and  the  villain  was  protected  in  the  meantime  from  seizure. 
In  the  interest  of  the  masters  the  law  was  altered  in  1350  ; 
and  a  power  of  seizing  a  fugitive  serf  was  given  to  a  master 
even  when  a  writ  de  libeiiute  proba)ida  had  been  pur- 
chased (1).  A  succession  of  pestilences,  culminating  in 
the  Great  Plague  of  1349,  which  swept  over  Europe  and 
destroyed  about  half  the  population  of  England,  affected  in 
an  important  way  both  the  serfs  and  the  free  labourers  who 
had  much  increased.  Labour  became  scarce ;  wages  rose,  first 
among  reapers  and  shepherds,  and  later  generally ;  vagrancy 
increased.  There  was  every  temptation  for  bondmen  to  break 
away  from  their  thraldom,  and  for  masters  to  tighten  their 
hold  upon  their  own  serfs,  and  to  take  fugitives  into  their 
service.  To  arrest  the  natural  rise  of  wages  and  to 
prevent  the  migration  of  the  labouiing  classes  from  place  to 
place — in  other  words,  to  restore  the  substance  of  villenage, 
which,  it  was  plain,  was  fast  disappearing — the  King  and  his 
Council  issued  in  1349  an  ordinance  compelling  every  person 
able  in  body  and  under  the  age  of  sixty  "  not  living  by 
merchandise,  nor  exercising  any  cmft,  not  having  of  his  own 
wherewith  to  live,  nor  land  about  whose  tillage  he  might 

(k)  PilM's    Histoxy   of  Crime,   i.  (/)  Fitzherbert,  77. 

487. 
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employ  himself,  nor  serving  any  other,*'  to  serve  at  the  wages 
customary  six  years  before  the  famine.  Refusal  to  enter  into 
service,  or  departure  before  the  end  of  the  term  agreed  upon, 
was  to  be  punished  with  imprisonment.  The  ordinance  seems, 
to  judge  from  the  complaints  of  the  Commons,  to  have  been 
inoperative  ;  and  Parliament  passed  in  the  following  year  the 
first  (m)  of  a  series  of  statutes,  by  which  it  sought  to  regulate 
the  rate  of  wages,  and  to  take  away  the  new  power  of  the 
labourers.  Servants  were  enjoined  to  be  content  with  the 
liveries  and  wages  which  they  had  teceived  in  the  twentieth 
year  of  the  king's  reign.  They  were  to  be  hired  by  the  year 
or  other  usual  time,  and  not  by  the  day.  A  servant  was 
not  to  go  out  of  the  town  where  he  dwelt  in  the  winter 
to  serve  in  another  town  in  the  summer,  if  he  could  get  em- 
ployment in  the  former.  Artisans  not  specially  mentioned 
in  the  Act  were  required  to  take  oaths  that  they  would 
practise  their  crafts  as  they  had  been  wont  to  do  in  the 
twentieth  year  of  the  king's  reign.  If  servants  escaped  from 
one  county  to  another,  it  was  the  duty  of  the  sheriff  to  seize 
them.  Throughout  the  reign  of  Edward  III.  this  struggle 
continued.  Manumissions  were  cancelled,  and  persons  who 
had  believed  themselves  to  be  free  were  reduced  to 
bondage  (n).  Fugitive  labourers  might  be  outlawed,  and  "  in 
token  of  falsity  "  the  letter  F  might  be  burnt  on  their  fore- 
heads (o).  Alliances  or  confederations  of  workmen  were 
broken  up  (p) ;  handicraftsmen  were  enjoined  to  practise 
only  one  mystery  (q) ;  and  to  preserve  the  distinction  of 
classes,  apparel  was  regulated  by  statute  (r).     There  was 


(?/i)  26  Ed.  III.,  St.  1.  See  Bren- 
tano's  account  in  preface  to  Mr.  Toul- 
min  Smith's  English  Guilds  of  the 
motives  actuating  Parliament.  The 
contemporary  evidence  of  Finchden, 
J.,  (40  Ed.  III.,  p.  39)  is  preferable. 
"The  statute  was  made  for  the 
advantage  of  the  Lords  that  they 
should  not  be  in  want  of  servants. 
For  enumeration  of  the  laws  regu- 
lating wa^es,  see  Eden's  History  of 
the  Poor,  i.  i3. 


(w)  Green's  History  of  the  English 
People,  242. 

(0)  34  Ed.  HI.,  c.  10. 

(V)  84  Ed.  III.,  c.  9. 

iq)  37  Ed.  III.,  c.  6.  To  promote 
the  execution  of  the  laws.  Parliament 
(36  Ed.  III.  c  14),  declared  that  the 
lines  imposed  under  the  Statute  of 
Labourers  should  not  go  to  the  Royal 
Exchequer  but  be  distributed  among 
the  Commons. 

(r)  37  Ed.  III.,  c.  8-14. 
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an  attempt  to  reduce  agricultural  labourers,  and  artisans 
engaged  in  trades  useful  to  agriculture  to  a  state  of  villenage. 
The  villains  resisted.  Frequent  mention  is  made  of  isolated 
revolts.  The  story  told  in  the  Chronicon  MoTiasterii 
de  Melaa  of  the  litigation  protracted  for  years  between  the 
abbot  and  serfs  of  that  monasteiy,  and  carried  from  Court  to 
Court  with  varying  success  and  with  obstinacy  on  either  side, 
is  an  instance  of  the  perseverance  of  the  villains  in  contending 
against  their  masters  (a).  We  find  in  the  preamble  to  the 
1  Richard  11^  c  6  (1377)  evidence  that  they  had  powerful  aidera 
and  abettors  in  the  struggle.  "The  villains/'  says  Mr. 
Stubbs,  "  ignored  the  statute  (of  labourers),  and  the  landlords 
fell  back  on  their  demesne  rights  over  the  villains.  The  old 
rolls  were  searched,  the  pedigree  of  the  labourer  was  tested 
like  the  pedigree  of  a  peer,  and  there  was  a  dread  of  worse 
things  to  come  "  (t).  The  imposing  of  a  poll  tax,  which  was 
vexatiously  collected,  gave  occasion  to  the  peasants'  revolt  of 
1381.  The  hardships  of  villenage  were  not  their  only 
grievances,  and  in  fact  the  strength  of  the  movement 
was  in  Kent,  where  the  villains  had  always  held  a 
better  position  than  elsewhere  (u).  But  the  chief  demand 
of  the  insurgents  was  the  abolition  of  bondage.  After 
about  a  fortnight  of  success  the  outbreak  was  quelled. 
The  charters  of  manumission  granted  by  the  king  to  th^ 
peasants  when  in  London  were  cancelled,  and  many  of  th^ 
leaders  were  put  to  death.  But  in  spite  of  the  failure  of  the 
insurrection — in  spite  of  the  vow  of  the  king  "  You  were  and 
are  rustics,  and  shall  remain  in  bondage ;  not  that  of  old,  but 
in  one  infinitely  worse  " — the  work  of  enfranchisement  went  on. 
The  efforts  made  to  prevent  it  were  numerous  but  ineffectual. 
In  1388  a  strict  system  of  passports  was  established  (ic). 
A  servant  or  labourer  who  left  the  hundred,  rape,  or  wapen- 

• 

(m)  iii  129.  Kent,  is  not  auite  correct.     Furley's 

(0  Constitutional  History,  ii.  455.  history  of  the  Weald  of  Kent ;  £1  ton's 

See  also  Pike's  History  of  Crime,  Tenures  of  Kent,  38 ;  and  Lappeu- 

L  330.  berg,  ii.  321.     See,   however,   ritz* 

(«)  The  statement,  often  broadly  herbert,  46. 

made,  that  there  were  no  serfs  in  (x)  12  Riph.  II.  c.  3, 
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take  in  which  he  dwelt  must  carry  "  a  letter  patent  contain- 
ing the  cause  of  his  going  and  the  time,  if  he  is  to  re- 
turn," on  pain  of  being  put  in  the  stocks.  The  Commons 
petitioned  in  1391  that  the  sons  of  villains  should  not  be 
allowed  to  frequent  the  universities  ;  and  from  time  to  time 
the  Legislature  interposed  with  various  measures  to  prevent 
the  rural  population  from  apprenticing  their  children  to  trades 
in  cities  and  boroughs,  and  so  reducing  the  number  of  husband- 
men (3/).  Labourei-s  were  bound  to  take  an  oath  annually  at 
the  leet  toobsei-ve  the  laws  relating  to  wages  and  service  (7  Hen. 
IV.  c.  17  (1405)  ).  The  free  labourers  could  not  bargain  as  to 
their  hire  ;  if  they  were  not  bound  to  take  the  old  rates,  they 
must  accept  the  wages  which  the  Justices  proclaimed  at 
Easter  and  Michaelmas  (z).  Meanwhile  villenage  had  all  but 
died  out.  It  is  a  significant  fact  that  the  rebels  who  were 
led  by  Jack  Cade  in  1450  did  not  complain  of  the  exac- 
tions of  their  lords ;  in  the  interval  of  sixty-nine  years 
between  this  popular  rising  and  the  earlier  peasants'  revolt, 
the  institution  had  lost  its  importance.  Sir  Thomas  Smith, 
who  wrote  in  the  reign  of  Edward  VI.,  .says  that  he  had 
never  known  a  villain  in  gross ;  and  villains  regardant  had 
apparently  been  almost  entirely  merged  in  copyholders  (a). 
Yet  villenage  existed  in  the  reign  of  Elizabeth.  This  is  shown 
by  the  case  of  Butler  v.  Crouch,  in  Dyer's  Reports,  (6)  which 
decided  that  a  villain  and  his  issue  not  having  been  claimed 
for  sixty  years  could  not  be  seized  by  the  lord,  and  also  by  the 
fact  that  in  1574  Elizabeth  issued  a  commission  to  compound 
with  her  bondmen  in  Cornwall  for  their  manumission.  The 
last  case  of  villenage  recorded  in  the  law  books  is  an  action 
of  trespass,  Pigg  v.  Caley,  in  which  a  plea  of  villenage  was 
set  up  (c). 

(y)  7  Hen.  IV.,  c.  17.    See  as  to  did  away  with  the  rate  of  wages  as 

exemptions  enjoyed  by  London  and  fixed  by  statute  of  £d.  III. 

Norwich,  8  Hen.  VI.,  c.  11;  11  Hen.  (a)   Commonwealth,   b.  2,   c.    10. 

VII.,  ell;  12  Hen.  VII.,  c.  1.   See  See  Scriven  on  Copyhold  Tenure,  p. 

9  Richard  II.  c.  2,  as  to  villains  flying  46, 3rd  ed.,  as  to  origin  of  copyholders, 

into  cities  and  suing  their  lords.  {b)  266a. 

(2)  13  Rich.   II.,  c.  8.    This  Act  (c)  No/s  Reporte  (1618),  27. 
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CSenturies  before  this,  a  large  class  of  free  artisans,  crafts- 
men, and  labourers  had  sprung  up,  especially  in  towns. 
Though  nominally  free,  they  did  not  in  fact  buy  or  contract  as 
each  thought  fit.  They  were  for  most  part  members  of 
guilds  or  trade  companies,  by  the  rules  and  ordinances  of 
which  they  were  bound.  The  principle  of  the  Common  Law 
was  that  each  man  was  free  to  trade  as  he  thought  fit  {d) ;  that 
he  might  bind  himself  apprentice  as  he  liked ;  that  he  might 
practise  his  trade  anywhere,  even  if  he  had  not  been  appren- 
ticed to  it — ^a  principle  often  invoked  against  guilds  or  corpo- 
rations  which  made  ordinances  creating  monopolies  (e). 
Nevertheless  the  guilds  obtained  enormous  power.  In 
London,  for  example,  no  one  could  be  a  freeman  of  the  city 
until  he  was  free  of  one  of  those  fraternities,  and  only  free- 
men might  tiude  within  the  city  or  its  liberties  (/).  Origi- 
nally not  incorporated,  but  mere  voluntary  associations,  these 
guilds  received  grants  of  incorporation,  and  acquired  a  dis- 
tinct political  and  legal  existence.  They  made  bye-laws> 
regulating  the  use  of  tools,  the  quality  of  wares,  the  settle- 
ment of  disputes,  the  hours  of  work  and  the  number  of 
servants  or  apprentices  whom  a  master  might  employ.  They 
rigorously  enforced  the  rule  that  no  artificers  who  were  not 
free  might  be  employed  within  the  city.  Parliament  occasion- 
ally interposed  to  lighten  the  burden  of  monopolies  which 
were,  as  the  statutes  said,  "  against  the  common  profit  of  the 
people,"  (g)  and  the  validity  of  such  bye-laws  was  sometimes 
questioned  with  success  in  Courts  of  law.    A  series  of  deci- 


(rf)  Case  of  Tailors  of  Ipswich 
(1615),  11  Reports,  55  ;  Bacon's 
Abridg.,  T.  353.  Kyd  on  Corpora- 
tiona,  1.  125.  The  principle  was  not 
adhered  to  very  rigorously  ;  sec  2  Rol. 
Rep.  392. 

(e)  Ab  to  these  guilds,  see  Report 
of  Municipal  Commissioners  of  1835 ; 
Mr.  Black's  History  of  the  Leather- 
sellers'  Company ;  Brand's  History 
of  Kewcastle.  Contrast  Mr.  Fronde's 
roieate  account  of  the  guilds  (Histonr 
of  Eng.,  voL  i.  48),  with  Wicklifs 


attack  upon  them,  voL  iii.   p.  333^ 
of  English  Works. 

(/)  Pulling  on  the  Customs  of 
London,  62,  66,  referring  to  JFaji- 
TieVs  Case  (1739),  1  Str.  676.    Com- 

Sire  the  clause  in  the  charter  of 
ereford,  **  We  have  granted  that  no 
one  who  is  not  of  the  guild  shall  buy 
or  sell  in  the  city  or  its  suburb* 
without  the  consent  of  the  citizens." 
Pike's  History  of  Crime,  i.  184, 
378. 
(g)  15  Hen.  VI.,  c.  5,  and  19  Hen. 
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sions^  extending  from  the  time  of  Elizabeth  to  the  end  of 
last  century,  bears  testimony  to  the  eflForts  made  to  upset  bye- 
laws  excluding  from  the  practice  of  their  trade  persons  who 
had  not  been  apprenticed  in  a  certain  town  or  were  not  free 
of  a  particular  city  (h).  The  validity  of  such  ordinances,  when 
founded  on  prescription  or  custom,  was  recognised  (i).  This  con- 
dition could  generally  be  shown  to  exist,  and  hence  in  most 
towns  "  foreigners,"  that  is  to  say  all  Englishmen  not  l)elong- 
ing  to  particular  towns,  were  prevented  practising  their  art  or 
trade.  This  state  of  things  was  not  entirely  destroyed  until 
the  Municipal  Corporation  Act  of  1835  was  passed  {k). 

Here  may  be  mentioned  one  of  the  momentous  events  in 
the  history  of  legislation  with  respect  to  labourers — the 
passing  of  the  5  Eliz.,  c.  4 ;  a  statute  which  repealed  all  the 
former  laws  on  the  subject,  and  which  for  some  centuries 
formed  the  principal  part  of  the  English  law  of  master  and 
servant.  The  circumstances  in  which  the  Act  was  passed 
are  thus  described  by  the  Royal  Commissioners  who 
reported  upon  the  working  of  the  Masters  and  Servants'  Act 
of  1867  (0. 

*'  In  the  meantime  a  great  social  evil  had  arisen,  with  which  it  was 
necessary  that  the  Legislature  shoidd  grapple,  and  which  it  sought 
to  overcome  by  imposing  rigorous  I'estraints  on  the  freedom  of  labour. 
The  great  social  revolution  caused  by  the  suppression  of  the  monasteries, 


VII.  c.  7  ;  3  Heu.  VII.  c.  9  ;  12  Hen. 
VII.  c.  6,  and  19  Hen.  VII.  c.  7. 
See  Hallam's  Constitutional  History, 
vol.  i.  355  and  486,  as  to  the  debates 
on  monoiwlies  in  the  reigns  of  Eliza- 
beth and  James  I. 

{h)  Davenant  v.  Hurdis  (1699), 
Moore,  676 ;  CUy  of  London  Case 
(1609),  8  Rep.  121  b.  ;  Tailors  of 
Ipswich  (1615),  11  Rep..  63; 
J/esketh  v.  Braddock  (1766),  3  Bar. 
1846.  See  also,  Kyd  on  Corporations, 
L  131.  These  monopolies  seem  to 
have  been  relaxed  when  fairs  were 
going  on. 

(i)  Almost  all  the  authorities  are 
collected  in  Kyd   on  Corporations, 


vol.  i.  131-156.  CUy  of  London 
Case  (1609),  8  Rep.  121  b.  ;  }yardcn, 
d'Cy  of  Weavers  v.  Brouni  (1609), 
Cro.  Eliz.,  803;  Bex  v.  Harrison, 
(1762;,  3  Bur.  1323,  and  1  Bl.  W. 
372  ;  Woolley  v.  Idle  (1766),  4  Bur. 
1952  ;  Uesktth  v.  Braddock  (177G), 
3  Bur.  1846  ;  Mayor  of  York  v. 
Welbank  (1821),  4  B.  &'  Aid.  438  ; 
Graves  v.  Colby  (1838),  9  A.  &  E. 
369. 

(k)  6  &  6  Will.  IV.  c.  76,  8.  14. 

(2)  Second  and  final  Report,  p.  13. 
For  some  excellent  remarks  on  the 
difference  between  the  two  Statutes 
of  Labourers,  see  Pike*s  History  of 
Crime,  ii  78. 
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and  by  the  consequent  withdrawal  of  the  support  which  those  institu- 
tions afforded  tx>  the  indigent,  and  too  often  to  the  idle,  had  led  to  the 
dispersion  of  a  multitude  of  people  over  the  face  of  the  country  for  the 
purpose  of  begging,  under  the  pretence  of  which  many  persons  of 
str^igth  and  capacity  to  labour,  but  preferring  a  life  of  vagrancy  and 
idleness  to  earning  their  livelihood  by  industry,  too  often  superadded 
depredation  and  robbery.  Under  these  circumstances  Parliament  set  to 
work  to  suppress  vagrancy  by  compelling  every  one  wandering  without 
employment  to  return  to  their  former  place  of  abode,  to  be  there  relieved 
if  unable  to  earn  their  living  by  labour,  but  if  capable  of  labour  there  to 
obtain  employment  Above  all,  the  strong  and  ablebodied  vagrant,  known 
in  the  language  of  the  time  as  the  '  sturdy '  or  '  valiant  beggar,'  was  to  be 
dealt  with  with  a  strong  hand  and  restrained  by  merciless  severity.  Tlie 
piimary  object  of  this  legislation  being  to  suppress  vagrancy,  it  was 
thought  that  the  best  mode  of  effecting  the  purpose  was  to  localise 
poverty  with  reference  to  relief,  and  labour  with  reference  to  employ- 
ment, in  the  parish  or  district  to  which  each  individual  belonged,  or,  as 
it  was  called,  the  place  of  his  settlement,  which  was  taken  to  be  the 
place  where  he  was  bom,  or  had  last  resided  for  a  certain  period.  The 
misery  and  want  occasioned  by  the  sudden  withdrawal  of  the  assistance 
to  the  poor,  previously  supplied  by  the  bounty  of  the  monastic  institu- 
tions, could  not  but  be  sensibly  felt,  and  a  sense  of  a  duty  of  pre- 
venting the  needy,  aged,  and  infirm,  from  perishing  from  want  appears 
to  have  been  awakened.  As  yet,  indeed,  the  idea  of  ta.\ing  the  wealthier 
portion  of  the  community  for  the  maintenance  of  the  poor — afterwards 
embodied  in  the  statute  of  the  43rd  of  Elizabeth — had  not  occurred  to  the 
LegLslatnre  ;  but  Statutes  were  passed  calling  upon  those  in  authority  to 
endeavour  to  induce  persons  having  sufficient  means  to  contribute  to  a 
common  fund,  for  the  relief  of  the  impotent,  and  the  employment  of 
the  ablebodied.  To  the  latter,  if  he  refused  to  accept  employment  and 
to  labour  honestly,  no  mercy  was  to  be  shewn  ;  the  scourge  and  prison 
were  the  alternative  of  labour.  And,  while  employment  was  thus  to  be 
found  at  their  place  of  their  settlement,  for  those  who  had  no  other  means 
of  living,  all  wandering  in  search  of  employment  was  rigorously  inter- 
dicted and  punishable  as  vagrancy.  Such,  under  a  succession  of  harsh 
and  cruel  Statutes,  passed  in  the  reigns  of  Henry  VIII.,  Edward  VI.,  and 
Queen  Elizabeth,  continued  to  be  the  law  to  the  commencement  of  the 
last  eentury." 


The  statute  of  Elizabeth  admitted  the  imperfections  and 
fiiilure  of  previous  Acts  controlling  wages,  and  stated  that 
they  could  not  be  carried  into  eflfect  without  the  great 
grief  and  burden,  of  the  poor  labourers  and  hired  men. 
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Nevertheless,  the  Legislature  proceeded  to  regulate  the  rela- 
tions of  master  and  servant  in  their  minutest  details. 

The  statute  mentions  the  various  sorts  of  artificers  then 
known,  and  provides  that  every  person  brought  up  in  any 
of  the  said  arts,  crafts,  or  sciences,  or  who  has  exercised  any 
of  them  for  three  yeare,  unless  he  has  an  estate  of  the  clear 
yearly  value  of  forty  shillings,  or  has  goods  of  his  own  to  the 
clear  yearly  value  of  ten  pounds,  or  is  retained  with  any 
person  in  husbandry,  or  in  any  art  or  science,  or  lawfully 
retained  in  the  household,  or  in  any  office,  with  any  nobleman, 
gentleman,  and  others,  or  unless  he  has  a  farm  or  holding  in 
tillage  whereupon  he  may  employ  his  labour,  shall,  if  re- 
quired by  any  person  using  the  art  or  mystery  wherein  he 
has  been  exercised,  be  retained,  and  shall  not  refuse  to  serve 
under  the  penalty  of  imprisonment.  Section  5  enacts  that 
"  no  person  which  shall  retain  any  servant  shall  put  away  his 
or  her  servant,  and  that  no  person  retained  according  to  this 
statute  shall  depart  from  his  master,  mistress,  or  dame  before 
the  end  of  his  or  her  term,  upon  the  pain  hereafter  mentioned, 
unless  it  be  for  some  reasonable  and  sufficient  cause  or  matter, 
to  be  allowed  before  two  justices  of  peace,  or  one  at  the  least 
within  the  said  county,  or  before  the  mayor  or  other  chief 
officer  of  the  city,  borough  or  town  corporate  wherein  the 
said  master,  mistress,  or  dame  inhabiteth,  to  whom  any  of 
the  parties  grieved  shall  complain;  which  said  justices  or 
justice,  mayor,  or  chief  officer  shall  have  and  take  upon  them 
or  him  the  hearing  and  ordering  of  the  matter  betwixt  the 
said  master  or  mistress,  or  dame  and  servant,  according  to  the 
equity  of  the  cause."  Section  6  provides  for  one  quarter's 
warning  or  notice.  Section  7  compels  all  persons  between  the 
ages  of  twelve  and  sixty,  except  certain  classes,  to  serve  in 
husbandry.  Section  8  enacts  that  "  if  any  person  after  he  hath 
retained  any  servant,  shall  put  away  the  same  servant  before 
the  end  of  his  term,  unless  it  be  for  some  reasonable  and 
sufficient  cause  to  be  allowed  as  is  aforesaid  ;  or  if  any  such 
master,  mistress,  or  dame  shall  put  away  any  such  servant  at 
the  end  of  his  term,  without  one  quarter's  warning  given 
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before  the  said  end^  as  is  above  remembered,  that  then  every 
such  master,  mistress,  or  dame  so  offending/'  &c.,  shall  forfeit 
the  sum  of  40^.  A  servant  who  departed  from  his  master 
before  the  end  of  his  term  might  be  committed  to  prison  (sec- 
tion 9).  No  servant  within  the  statute  might  go  from  one 
city,  town,  or  parish  to  another,  unless  he  £rst  got  a  testi- 
monial or  licence  to  depart  (section  10).  The  hours  of  work 
were  fixed  (section  12) ;  and  the  justices  were  empowered  to 
assess  at  the  Easter  Sessions  the  rates  of  wages  (section  15). 
To  give  or  to  take  wages  in  excess  of  those  proclaimed  was 
an  offence  punishable  by  imprisonment.  Even  more  important 
was  the  section  which  declared  that  ''  it  shall  not  be  lawful 
to  any  person  or  persons,  other  than  such  as  now  do  lawfully 
use  or  exercise  any  art,  mystery,  or  manual  occupation,  to  set 
up,  occupy,  use  or  exercise  any  craft,  mystery  or  occupation 
now  used  or  occupied  within  the  realm  of  England  or  Wales, 
except  he  shall  have  been  brought  up  therein  seven  years  at 
the  least  as  an  apprentice,  in  manner  and  form  abovesaid." 
To  refuse  to  be  an  apprentice  and  to  sei-ve  in  husbandry 
was  an  offence  for  which  the  offender  might  be  committed 
to  prison  (section  35).  To  the  justices  of  the  peace  and 
mayors  was  assigned  the  duty  of  hearing  and  determining 
offences  against  the  statute. 

One  indirect  effect  of  this  legislation  was  to  pi*event 
labourers  moving  freely  to  and  fro  in  search  of  employment. 
This  had  also  been  the  purpose  of  previous  laws  as  far  back 
as  the  23rd  of  Edward  III.  The  12  Richard  XL  c.  7  (1388), 
laid  the  foundation  of  a  settlement  law  (m),  for  it  ordained 
that  b^gars  should  abide  in  the  cities  and  towns  where  they 
were  dwelling  at  the  time  of  the  proclamation  of  the  statute  ; 
if  the  people  could  not  maintain  them,  they  were  to  go  to  the 
towns  where  they  were  bom,  within  forty  days  after  the  pro- 
clamation, and  there  abide  during  their  lives.  Other  statutes 
with  a  similar  object,  but  of  still   greater   severity,  were 

(m)  The   law  of  domicile  before      Removal      (Parliamentary     Papers, 
Uiu,  as  is  shown  by  Mr.  Coode  in  his      1851),  p.  7,  restricted  locomotion. 
Beport  on  Law  of  Settlement  and 
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enacted  during  the  reigns  of  Heniy  VII.  and  Henry  VIII.  (n). 
The  most  remarkable  of  these  was  a  statute  passed  in  1547. 
It  empowered  the  justices  to  cause  a  runaway  servant  to  be 
branded  with  a  hot  iron,  and  to  be  adjudged  a  "slave.'^ 
This  extraordinary  statute — apparently  a  deliberate  attempt 
to  reintroduce  slavery — was  repealed  in  1549.  The  39 
Elizabeth,  c.  17,  and  43  Elizabeth,  c.  2,  made  provision 
for  the  removal  of  vagrants  to  the  place  of  their  birth  or 
last  legal  settlement  Then  came  various  acts  of  the  time 
of  Charles  II.,  William  and  Mary,  and  Anne  (o).  Thus 
was  created  a  settlement  system  which  lasted  with  few  modi- 
fications from  1601  to  1834,  and  which  helped  to  tie  the 
labouring  poor  to  their  birth-places,  no  matter  how  little 
their  services  might  be  there  in  demand.  To  clench  this 
policy,  laws  were  passed  to  prevent  English  workmen  going 
abroad ;  and  as  late  as  1766  they  were  put  in  force  (see  State 
Papers,  Domestic  Series,  1766 — 1769,  xxxvL). 

The  Statute  of  Labourers  of  Elizabeth  gave  justices  power 
to  *'  limit,  rate,  and  appoint  **  the  wages  of  artificers.  The 
justices  claimed  jurisdiction  to  order  payment  of  wages  (p)  ^ 
and  the  provisions  of  the  statute  were  extended  by  the  Legis- 
lature (q).  By  the  beginning  of  last  century  justices  had 
ceased  to  assess  wages  regularly.  About  this  time  they  re- 
ceived a  new  kind  of  power  from  Parliament.  From  the  reign 
of  George  II.  to  that  of  George  IV.  a  series  of  statutes  was 
passed  with  the  object  of  giving  the  justices  authority  to 
settle  disputes  and  difficulties  between  masters  and  work- 
men. The  first  of  these  was  the  20  Geo.  11.  c.  19. 
It  gave  summary  jurisdiction  to  the  justices  in  disputes, 
between  masters  and  servants.    "  All  complaints,  differences, 

(w)  Reeves*    History   of    English  tenement  of  the  j-early  value  of  ten 

Law,  iii.  602.  pounds.'     See  also  the  6th  of  Geo.  I., 

(o)  Of  the  chief  of  these  Acts  (14  c.  27,    and  23  Geo.  II.,  c.  13,    in- 

Chas.  II.,  c.  12,  1662),  Mr.  Coode  tended  to  prevent  enticing  abroad  of 

says,   that  it   **  destroyed  the  right  artificers. 

of   locomotion    and    free    choice    of  (p)  Tfie  King  v.  Pope  (1699)  ;   5 

domicile  of  the  entire  English  people,  Mod.  419  ;  Jtex  v.   Gouch  (1701) ;   2, 

ezcenting    only   the    comparatively  Salk.  441. 
small   number    who   could   hire    a  {q)  2  James  I.,  c.  6. 
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and  disputes/'  says  section  1,  "which  shall  happen  or  arise 
between  masters  or  mistresses,  and  servants  in  husbandry,  who 
shall  be  hired  for  one  year  or  longer,  or  which  shall  happen 
or  arise  between  masters  or  mistresses,  and  artificers,  handi- 
craftsmen, miners,  colliers,  keelmen,  pitmen,  glassmen,  potters 
and  other  labourers  employed  for  any  certain  time,  or  in  any 
other  manner,  shall  be  heard  and  determined  by  one  or  more 
justice  or  justices  of  the  peace  of  the  county,  riding,  city, 
liberty,  town  corporate  or  place,  where  such  master  or  mistress 
shall  inhabit."  The  justices  might  make  such  order  for  pay- 
ment of  so  much  wages  as  seemed  just  and  reasonable,  provided 
that  the  sum  did  not  exceed  ten  pounds  in  the  case  of 
any  servant,  and  five  pounds  in  case  of  an  artificer,  or 
labourer.  Section  2  states  "  that  it  shall  and  may  be  law- 
ful for  such  justice  or  justices  upon  application  or  complaint 
made  upon  oath,  by  any  master,  mistress,  or  employer," 
''  touching  or  concerning  any  misdemeanour,  miscaiTiage,  or 
ill  behaviour  in  such  his  or  her  service  or  employment,  to  hear,. 
examine  and  determine  the  same  ;  and  to  punish  the  offender 
by  commitment  to  the  House  of  Correction,  there  to  remain 
and  be  corrected,  and  held  to  hard  labour  for  a  reasonable 
time,  not  exceeding  one  calendar  month,  or  otherwise  by 
abaUng  some  part  of  his  or  her  wages,  or  by  discharging  such 
servant,  &c."  Provision  was  also  made  for  hearing  the  ser- 
vant's application  or  complaint  against  his  master,  **  touching 
or  concerning  any  misusage,  refusal  of  necessary  provision, 
cruelty,  or  other  ill  treatment,"  and  the  justices  were  em- 
powered to  discharge  the  servant  if  matter  of  complaii)t  were 
proved.  The  Court  held  that  "  there  to  be  con-ected  "  meant 
corrected  by  whipping  (r).  This  statute  was  extended 
by  31  Geo.  II.  c.  11,  to  servants  in  husbandry  hired  for 
less  than  a  year,  and  by  the  4  Geo.  lY.  c.  34  and 
10  Geo.  IV.  c.  52,  to  persons  engaged  in  manufactures. 
Section  3  of  the  former  enacted  that  if  any  servant  in 
husbandry,  &c.,  "shall  contract  with  any  person  to  sei-ve 

(r)  Bexv,  ffaseaaan (ISll),  14  East,  605. 

c  2 
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him,  &c.,  and  shall  not  enter  into  or  commence  his 
service  according  to  his  or  her  contract  (such  contract  being 
in  writing,  and  signed  by  the  contracting  parties),  or  having 
entered  into  such  service  shall  absent  himself  from  his  or  her 
service  before  the  term  of  his  or  her  contract  shall  be  com- 
pleted, or  neglect  to  fulfil  the  same,  or  be  guilty  of  any  other 
misconduct  or  misdemeanour  in  the  execution  thereof,"  any 
Justice  might  issue  his  warrant  for  the  apprehension  of  the 
servant.  Such  a  servant  might  be  sent  to  the  House  of  Cor- 
rection for  three  months  ;  his  wages  might  be  abated ;  or  he 
might  be  discharged.  In  Turner's  Case  (s),  the  Court  of 
Queen's  Bench  decided  that  though  the  words  '^  lawful  ex- 
cuse "  were  not  in  the  statute,  it  was  to  be  read  as  if  they 
were,  and  that  the  offence  contemplated  by  it  was  absenting 
from  service  "  without  lawful  excuse."  A  servant  might  be 
punished  under  this  statute  more  than  once  if  he  persisted 
in  absenting  himself.  In  Ex  parte  Baker  {t),  and  Unwin  v. 
Clarke  (u)  the  Court  of  Queen's  Bench  held  that,  as  the  con- 
tract was  still  in  force,  he  might  be  punished  for  a  fresh 
breach  of  it,  and  in  the  latter  case  it  was  also  decided  that 
bondjlde  belief  by  the  servant  that  he  could  not  be  com- 
pelled to  return  was  not  "a  lawful  excusa" 

A  new  departure  in  legislation  with  respect  to  differences 
between  workmen  and  employers  took  place  in  1867.  A  Select 
Committee  of  the  House  of  Commons  having  reported  the 
year  before  that  the  law  relating  to  masters  and  servantH 
was  objectionable  in  several  respects,  the  30  &  31  Vict., 
c.  141,  was  passed.  The  magistrate  by  whom  disputes 
between  employers  and  employed  were  heard  might  order 
an  abatement  of  the  whole  or  part  of  the  wages,  direct 
that  the  contract  be  fulfilled,  annul  the  contract,  assess 
the  amount  of  compensation ,  or  impose  a  fine  in  case  of 
simple  breaches  of  contract.  Imprisonment  might  be 
inflicted  as  a  consequence  of  disobedience  to  the  orders  of 

(»)  (1846),  9  Q.  B.  80.  (u)  (1866),  L.    R.,  1  Q.   B    417  ; 

(t)  (1867),  7  E.  &  B.  697  ;  26  L.  J.       see,  however,  Ex  parte  Baker  (1857), 

M.  C,  193.  26  L.  J.  M.  C.  158,  2  H.  &  N.  219  ; 
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the  Court.  In  cases^  however,  of  breaches  of  *'  an  aggravated 
character/'  the  offender  might  at  once  be  committed  to  prison 
with  or  without  hard  labour.  This  statute  has  been  repealed 
by  the  Employers'  and  Workmen  Act  of  1875  (38  &  39  Vict., 
c.  90),  the  text  of  which  will  be  found  in  the  second  part  of 
this  volume.  For  the  first  time  the  Legislature  in  this  Act 
ceased  to  regard  a  breach  of  contract  of  hiring  and  service  as 
an  offence  punishable  by  imprisonment. 

This  sketch  ought  not  to  close  without  further  refer- 
ence to  the  5  Eliz.,  c.  4s,  the  comer  stone  of  the  labour 
laws  of  England.  In  last  century  that  Act  ceased  to  be 
rigorously  applied.  It  was,  however,  still  unrepealed.  Any 
single  man  between  twelve  and  sixty,  any  married  man  under 
thirty,  any  woman  between  twelve  and  forty,  not  having  any 
visible  livelihood,  might  be  compelled  to  go  out  to  service 
"  for  the  promotion  of  honest  industry."  The  regulations  of 
the  5  Elizabeth  with  respect  to  service  in  husbandry,  the 
necessity  of  a  labourer  procuring  a  testimonial  before 
quitting  his  parish,  the  hours  of  work,  and  the  powers  of 
justices  to  settle  the  rates  of  wages  were  still  part  of  the  law 
of  the  land.  But  the  justices  ceased  to  settle  wages ;  and 
they  were  not  compelled  to  do  so.  Both  masters  and  servants 
disregarded  the  law  as  to  testimonials  (see  complaints  as  to 
this  in  ''  Laws  Concerning  Masters  and  Servants,"  published 
in  1767,  p.  233).  The  Courts,  too,  had  shown  no  favour  to- 
wards the  Act.  They  had  early  confined  its  application,  so 
fJEur  as  regards  apprenticeship  to  trades,  which  had  existed  at 
the  passing  of  the  Act,  and  which  required  skill  for  their 
exercise  (a;).  Economists  condemned  its  operation;  judges 
from  the  bench  questioned  its  policy  (y) ;  and  the  Legislature 


sadJLr.  YotdeilBSl),  30  L.  J.  M.  C. 
2S4  ;  6  H.  &  N.  753. 

(z)  (1613)  2  Bui.  186.  The  dis- 
tinctioiis  were  curioiis.  Thus  bar^ 
hers  were  within  the  statute,  Chitty 
on  Apprentioes,  117 ;  Visor's  Abridg. , 
Ti*de  A.  Coachmakers,  on  the  other 
hand,  were  not,  l>ecauBe  coaches  were 
not  iatrodneed  until  about  1580,  2 


Camp.  897  :  see  also  1  Bur.  2,  and 
4  Bur.  2450;  and  Adam  Smith's 
Wealth  of  Nations,  Book  Lex. 

{y)  Lord  Mansfield,  in  Baynard  ▼. 
Chase  (1756),  1  Bur.  6 ;  Lord  Kenyon 
in  Smith  v.  Company  of  Armourers, 
(1792),  1  Peake,  199;  Dolben,  J.,  in 
Hobba  ▼.  Young  (1690),  3  Mod.  817. 
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introduced  a  long  series  of  exceptions  in  favour  of  many 
classes  (?).  The  justices  ceased  to  settle  the  rate  of  wages  ; 
and  when  journeymen  weavera,  with  a  view  to  keep  up  their 
remuneration,  sought  to  compel  the  justices  to  fix  a  rate  of 
wages,  the  Court  of  King's  Bench  declined  to  interfere  by 
wiondamtw  (a).  The  establishment  of  factories  led  to  its 
disuse^  and  made  it  highly  inconvenient  in  the  woollen  trade, 
which  was  excluded  in  1809  from  the  operation  of  the 
statute  (&).  In  1814  the  provisions  of  the  Act  of  Elizabeth 
relative  to  apprenticeships  were  repealed  (c).  Thus  ended  the 
old  industrial  system  of  England 

In  the  second  part  of  this  volume  will  be  found  the  chief 
statutes  which  have  been  passed  with  reference  to  master 
and  servant.  They  are  numerous  and  important.  Parlia- 
ment has  passed  a  series  of  Acts  known  as  the  Factory  Acts, 
beginning  with  the  42  Geo.  III.,  c.  73,  in  1802,  and  ending 
with  the  Factory  and  Workshop  Act  of  1878,  with  a  view  to 
improve  the  lot  of  women  and  children  labouring  in  factories. 
It  has  consolidated  in  the  Merchant  Shipping  Act  of  1854, 
and  other  measures  the  law  relative  to  seamen.  The  evils 
produced  by  the  practice  of  paying  workmen  in  goods  instead 
of  money  early  attxacted  the  attention  of  the  Legislature,  and 
led  to  the  passing  of  various  Acts,  which  .were  replaced  by 
the  measure  now  in  force  (cQ.  The  combination  laws  have 
been  abolished.  Trades-unions  are  no  longer  illegal  associa- 
tions in  the  sense  in  which  they  once  were.  The  laws  passed 
in  the  reigns  of  George  I.  and  II.  with  a  view  to  hinder 
artificers  going  abroad  have  long  ceased  to  be  put  in  opera- 
tion, and  they  now  do  not  exist  (e).  Breaches  of  contracts  of 
service  ai*e  treated  in  almost  all  respects  as  breaches  of  other 
contracts.    The  settlement  laws  are  amended.     The  work- 


(z)  The  first  of  these  was  15  Chas.  and  1  James  I.  c.  6,  in  regard  to  the 

II.,  c.  15,  and  one  of  the  last  50  Geo.  assessment  and  rating  of  wages  by  the 

III.,  c  41,  s.  22.  justices. 

(a)  Hex  V.    Cumberland  (1818),  1  (c)  64  Geo.  III.  c.  96. 

M.  &  S.  190.  (rf)  1  &  2  WiU.  IV.  c.  37. 

{b)  49  Geo.  III.  c.  109.     53  Geo.  {e)  5  Geo.  IV.  c.  97. 
III.  c.  40,  repealed  the  5  £liz.  c.  4, 
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man  of  these  days  is  thus  immeasurably  removed,  not  only 
from  the  villain  as  described  by  Bracton,  but  from  the  free 
workman  of  Tudor  times,  who  was  bound  by  the  rules  of  his 
guild,  who  must  often  take  what  wages  others  had  deter- 
mined to  be  his  due,  and  who  could  not  move  freely  about. 


APPENDIX  A. 

Tracks  of  Villenags. 

It  18  often  contended  that  several  peculiarities  of  the  law  of  master 
and  servant  may  be  traced  to  the  time  when  the  villain  was  the  property 
of  his  lord  (a).  The  following  are  some  of  the  principles  said  to  be 
borrowed  from  villenage  : 

(1.)  There  is  authority,  as  will  be  seen,  for  the  proposition  that  a 
master  may  justify  an  assault  committed  in  defence  of  his  servant 
This  may  have  originated  in  the  notion  that,  to  quote  a  phrase  in  one  of 
the  Year  Books,  le  servant  est  en  manner  son  chattel  (b),  or,  to  quote  the 
language  of  Crook,  J.,  in  Seaman  v.  Cuppledick  (c^,  that  *^  The  lord  may 
justifie  in  defence  of  his  villain  for  he  is  his  inheritance."  But  the 
servant  may  also  justify  an  assault  in  defence  of  his  master  (d) ;  and 
these  rights  may  be  deduced  from  an  obligation  in  the  master  and  ser- 
vant as  members  of  the  same  household  to  render  each  other  protection. 
In  early  decisions  will  be  found  many  expressions  which  show  that  the 
relations  of  master  and  servant,  father  and  children,  husband  and  wife, 
were  r^prded  as  in  many  respects  the  same  (e). 

(2.)  The  liability  of  a  master  for  the  acts  of  his  servant  in  the  course 
of  employment,  which  is  treated  of  in  Chapter  XXVIII.,  is  sometimes 


(a)  Mr.  Willes's  argument  in  Lum- 
kvT.  Oye  (1858),  2  K  &  B.  216 ; 
mlland's  Jurispmdenee,  194. 

{b)  19  Henry  y I.  foL  31,  6,  pL  66. 

(e)  (1614),  Owen,  150. 

{dj  There  is  no  doubt  as  to  the  right 
of  ihe  servant ;  and  it  has  been  held 
that  a  servant  may  justify  an  assault 
in  order  to  obtam  repossession  of 
his  master's  proper^.  Blade  y.  ffiggs 
(1861),  10  C.  B.,  N.  S.  713.  On  the 
other  hand,  the  right  of  the  master  to 
justify  an  assault  in  defence  of  his 
servant  has  been  questioned,  Leewerd 
V.  BasUee  (1696),  1  Salk.  407,  and 
1  Ld.  Bay.  62,  on  the  unsatisfactory 
rround  that  he  could  have  an  action 
ifx  loss  of  service.  But  this  was 
not  followed  in  Tiekell  r.  Read 
0773),  Loft.  215,  where  Lord  Mans- 
field said,  "  I  cannot  tell  them  (the 


jury)  a  master  interposing  when  his 
servant  is  assailed  is  not  justifiable 
under  the  circumstances  of  the  case, 
as  well  as  a  servant  interposing  for 
his  master  :  it  rests  on  the  relation.'* 
See  also  Dalton's  Justice,  121 ;  Haw- 
kins'  P.  of  C.  ii.  60,  and  Pulton, 
De  Pace  Regis,  13.  There  is  authority 
for  holding  that  a  master  may  aid  his 
servant  in  bringing  an  action  without 
being  liable  for  mamtenance.  Russell 
on  Crimes,  voL  L  354 ;  Blackstone, 
i.  428. 

(e)  See  the  curious  passage  in 
Hale's  Pleas  of  the  Crown,  i.  483, 
where  it  is  said,  '*The  like  law  had 
been  for  a  master  killing,  in  the 
necessary  defence  of  his  servant,  the 
husband  in  the  defence  of  the  wife, 
the  wife  of  the  husband,  the  child  of 
the  parent,  the  parent  of  the  child 
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ascribed  to  the  theory,  once  true  of  villains,  that  the  8er\'ant  was  the  pro- 
perty of  the  master,  who  ought  to  answer  for  the  acts  of  a  person  who  nad 
no  rights  apart  from  his  master.  One  objection  to  the  accuracy  of  this  view 
is,  that  ,the  principle  of  liabilit}%  as  now  understood,  was  not  clearly 
laid  down  until  long  after  villenage  was  extinct,  and  that  for  some  time 
after  it  was  destroyed,  a  master's  responsibility  was  often  described  as 
more  limited  than  it  is  now  afJmitted  to  be.  While  villenage  disap- 
peared about  the  beginning  of  the  seventeenth  century,  no  clear  traces 
of  the  modem  doctrine  of  the  master's  liability  exist  before  the  time  of 
Holt,  C.J.  (f). 

(3.)  To  tibe  influence  of  villenage  is  sometimes  ascribed  the  principle 
of  the  Common  Law,  that  possession  by  servants  of  their  masters'  goods 
is  regarded  as  possession  of  the  master  himself.  Hereafter  ((/)  it  wiU 
be  necessary  to  return  to  this  principle,  which  is  productive  of  import- 
ant consequences,  civil  and  cnminaL  In  the  oldest  cases  on  the  suuject 
there  is  no  reference  to  villenage  (h).  The  distinction  between  pro- 
perty, possession,  and  mere  detentio,  exists  in  the  nature  of  things,  and 
must  be  more  or  less  clearly  recognised  in  all  s^'stems  of  jurisprudence. 
No  doubt  the  English  lawyers  found  in  the  Civil  Law  the  distinction. 
The  development  of  its  consequences  was  different  in  the  two  systems, 
because  the  Roman  lawyers  were  chiefly  concerned  with  the  cases  in 
which  possession  existed  without  property  according  to  the  Jm  Quiritiumy 
while  the  English  Common  Law  was  mainly  interested  in  the  cases  in 
which  persons  had  bare  detentioy  and  not  possession,  and  could  be  indicted 
for  larceny  in  the  case  of  their  converting  chattels  (t). 

(4.)  It  has  also  been  suggested  that  the  action  for  enticing  or  harbour- 
ing a  servant  originated  in  the  same  way.  According  to  the  view  put 
forward  by  Coleridge,  J.,  in  Lumley  v.  Gye  (A:),  no  action  for  enticing 
away  or  procuring  a  servant  to  depart  lay  before  the  Statute  of  Labourers, 
the  23rd  Edward  III.  The  objections  to  this  view  are  neither  few  nor 
unimportant,  and  most  of  them  are  stated  below  (l). 

(5.)  At  Common  Law  a  master  has  the  right  to  correct  or  chastise 


...  for  they  arc  in  a  mutual  relation 
to  each  other."  He  classes  the  rela- 
tionship of  master  and  servant 
amongst  "relationships  oecouomical.*' 
Hale's  Analvsis,  p.  33. 

(/)  See  chapter  xxviii. 

Ig)  Chapteriii. 

(h)  See,  however,  Bracton,  f.  165. 

(i)  Chapter  iii. 

{k)  (1863),  2  E.  &  B.  216  ;  1  W. 
R.  482  ;  B&wen  v.  Hall  (1881),  L.  R. 
6  Q.  B.  D.  833  ;  29  W.  R. 

(I)  1.  It  is  not  certain  that  at 
Common  Law  an  action  for  tlie 
wrongful  procuring  of  the  violation 
of  other  contracts  than  hiring  and 
service  would  not  lie.  See  Crompton, 
J.,  Lumley  v.  Oye^  2  £.  &  B.  230, 
and  especially  the  remarks  of  Brett, 
L.  J.,  m  Bowen  v.  Ifall  (1881),  L.  R. 
6  Q.  B.  D.  833;  Oreen  v.  BtUlon 
(1886),  2  Cr.  M.  &  R.  707 ;  fFiVw- 


more  v.  Grcenbank  (1745),  WUles, 
577.  2.  The  action  for  enticing  away 
has  survived  the  re])eal  of  the  Statute 
of  Labourers.  3.  As  is  pointed  out 
in  Smith's  Master  and  Servant,  re- 
ferring to  Lut.  ii.  1548,  the 
circumstance  that  the  writ  for 
enticing  away  recited  the  Statute  did 
not  necessarily  show  that  the  action 
did  not  lie  at  Common  Law.  4. 
Pulton,  p.  3,  citing  a  case  in  22  Lib. 
Ass.  Ed.  III.,  p.  76,  decided  three 
years  befoi'e  the  Statute,  shows  that 
an  action  lay  against  a  person  who  by 
menaces  drove  away  a  sen'ant. 
Pulton  also  states  the  law  in  the 
same  manner  with  respect  to  the 
enticing  away  of  servants  and  tenants 
and  the  references  which  he  quotes 
from  the  Year  Books,  20  Hen.  VII., 
p.  6,  and  9  Hen.  VII.,  p.  7,  sup- 
port his  view.    6.  Such  an  action  lay 
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inod6ratel3r(m)  liis  apprentice,  and  some  of  the  old  authorities  state  that 
the  same  right  extends  to  the  correction  of  servants.  The  question  is 
diacnased  in  chapter  L ;  and,  if  the  right  ever  existed,  it  may  have  originated 
in  yillena^. 

(6.)  It  IS  pointed  out  in  Hargrave's  Notes  to  Coke  on  Littleton  (n), 
that  the  maxim,  quicguid  cusquiritur  servo  acquirUur  domino^  ^^  holds  in 
some  degree  in  respect  to  apprentices  and  servants,  particularly  the 
former,  tnough  with  a  great  dmerence  in  point  of  extent  and  applica- 
tion.*' See  as  to  this  Aforrison  v.  Thompson  (o),  and  also  chapter  xix.  So 
far  as  the  cases  recognise  any  right  in  a  master  to  wages  or  prize  money 
earned  by  his  servant  while  in  the  employment  of  another,  it  is  not 
readily  dedudble  from  the  nature  of  the  contract  of  hiring  and  service. 
Most  of  the  decisions  may  be  supported  on  the  ground  that  a  servant  is 
an  agent,  and  stands  in  a  fiduciary  capacity,  and  is  bound  to  account  for 
all  earnings  made  in  the  course  of  his  employment.  But  other  cases,  if 
rightly  decided,  can  be  supported  only  on  the  supposition  that  a  master 
has  a  species  of  property  m  his  servant  (p). 

according  to  the  law  of  Scotland,  (n)  117a. 

though  l£e  SUtute  of  Labourers  was  (o)  (1874),  L.  R.  9  Q.  B.  480 ;  43 

never  in  force  there,  Fraser's  Master  L.  J.  Q.  B.  215 ;  30  L.  T.  869  ;  22 

and  Servant,  Campbell's  ed.,  p.  308.  W.  R  859. 

(m)  p.  82.  ip)  Blackstone,  L  429. 
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CHAPTER  I. 

MASTER  AND  SERVANT  AND  MASTER  AND  SLAVE. 

The  relation  of  Master  and  Slave  cannot  legally  be 
created  in  England ;  and  no  rights  arising  out  of  that 
relation  can  be  here  enforced  (a). 

The  exact  legal  position  of  a  slave  in  England  was  un- 
certain until  the  King's  Bench,  in  1772,  in  Lord  Mansfield's 
time,  decided  Som/nieraetfs  Case  (6).  Chief  Justice  Holt  (c) 
and  Lord  Chancellor  Northington  (d)  had  given  expression 
to  dicta  hostile  to  the  rights  of  the  slave-owner ;  but  there 
were  decisions  of  a  contrary  character  from  1677  (e)  to  the 
time  of  Lord  Hardwicke's  decision  in  Pearne  v.  Lisle  (/),  that 
a  slave  was  as  much  property  as  any  chattel.  In  1729, 
Sir  Philip  York,  the  Attorney-General,  and  Mr.  Talbot,  the 
Solicitor  General,  gave  it  as  their  opinion  that  a  slave,  by 
coming  from  the  West  Indies  to  Great  Britain  or  Ireland  did 
not  become  free  ;  and  in  consequence  of  this  opinion  slaves 
were  publicly  sold  in  London,  Bristol,  and  Liverpool  (g).  The 
question  in  SomrnersetVa  Case  arose  on  the  return  to  a  writ  of 


(a)  Sec  note  {k). 

(6)  (1771-1772),  20  Howell's  S.  T. 
1  ;  tee  aluo  Knight  v.  fFeddeHwm, 
Dietioiiary  of  Decisions  (hiring  for 
life  without  wages  held  to  be  slavery). 
The  English  law  conrts  were  long 
relactant  to  decide  the  question, 
Wynne's   Law  Tracts  (A.D.   1765), 

27. 

(c)  Smithy,  Browne  (1705),  2  Salk. 
<I66,  but  see  Forbes  v.  Cochrane 
<1824X  2  B.  &  C.  448. 


{d)  SUinleu  v.  Ilai-vry  (1762),  2 
Eden,  125.  '*  As  snou  as  a  man  sets 
foot  on  English  ground  he  is  free  ; 
a  negro  may  maintain  an  action 
against  liis  master  for  ill-usage,  and 
may  have  a  lutheas  corpus  if  re- 
strained of  bin  liberty." 

(«)  Butts  V.  Penny  (1677),  2  Ler. 
201  ;  Getly  v.  Clevcs  (1694),  Ld.  Ray- 
mond,  147. 

(/)  (1749),  1  Ambler,  75. 

(g)  There  were,  it  is  said,  14,000 
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habeas  coi^pus,  which  stated  that  Sommersett  was  the  negro 
slave  of  Charles  Steuart,  who  had  delivered  him  into  the 
custody  of  Knowles,  the  captain  of  a  ship  lying  in  the 
Thames,  in  order  to  carry  him  to  Jamaica,  and  there  sell  him 
as  a  slave.  The  Court  decided  that  this  was  not  a  sufficient 
return.  Slavery,  said  Lord  Mansfield,  "being  an  odious 
institution,  could  be  introduced  only  by  positive  law.  What- 
ever inconveniences,  therefore,  may  follow  from  the  decision, 
I  cannot  say  this  case  is  allowed  or  approved  by  the  law 
of  England,  and  therefore  the  black  must  be  discharged." 
Speaking  of  this  decision  in  Rex  v.  Thames  Ditton  (A),  Lord 
Mansfield  stated  that  the  determinations  went  no  further 
than  that  the  master  (Knowles)  could  oot  compel  the  slave 
to  quit  England.  Lord  Stowell  in  the  Slave  Grace  Case 
still  further  qualified  the  effect  of  the  Sommersett  Case  (i). 
A  slave  had  come  to  England  with  her  master.  Of  her 
own  accord  she  returned  to  the  Island  of  Antigua,  where 
slavery  then  existed.  Lord  Stowell  decided  that  she 
liad  not  become  free  by  her  temporary  residence  here, 
and  that  the  owner's  property  in  his  slave  had  not  been  de- 
stroyed. "There  is  nothing  that  makes  a  liberation  from 
slavery  ;  he  goes  back  to  a  place  where  slavery  awaits  him, 
and  where  experience  has  taught  him  slavery  is  not  to  be 
avoided ''  Qc). 


slaves  in  London  when  Sc^nmerfieli's 
Case  was  decided,  Burge,  Com.  L  740. 

(h)  (1785),  4  Doug.  801. 

(t)  (1827),  2  Haff.  Ad.  94. 

[k)  The  chief  subsequent  decisions 
are  :  Madrazo  v.  JFillcs  (1820),  3  B. 
&  Aid.  354  ;  Burmi  v.  Denman 
(1848),  2  Ex.  167  ;  Santos  v.  Jllid(fc 
(I860),  8  C.  B.,  N.  S.  861 ;  29  L.  J. 
C.  P.  348.  The  effect  of  these 
decisions  is  thus  stated  by  Cockburn, 
C.J.,  in  his  memorandum  on  the 
subject,  to  be  found  in  the  report  of 
the  Royal  Commission  on  Fugitive 
Slaves,  p.  xxvii.  :  **  These  cases 
establish  beyond  controversy  that  the 
tribunals  of  this  country  recognise 
the  right  of  property  of  the  owner  of 


the  slave,  so  long  as  the  slave  is  in 
the  country  by  the  law  of  which  the 
owner's  right  is  upheld,  or  in  the 
possession  of  the  owner  in  a  ship  of  a 
nation  in  which  slavery  is  lawful  ; 
and  that  if  the  property  in  the  slave 
IS  interfered  with  by  a  British  sub- 
ject, to  tlie  injury  of  the  owner,  an 
action  for  damages  will  lie  to  the 
extent  of  the  loss  sustained.'*  The 
dictum  of  Best,  C.J.,  in  Forbes  v 
Coch7'anc  (1824),  2  B.  &  C.  468^ 
that  "no  action  founded  upon  a 
right  arising  out  of  slavery,"  could 
bo  mamtained  in  English  courte 
must  therefore  be  taken  with  reser^ 
vation.  The  proposition  at  the 
head  of  this  chapter  must  be  read 
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Slavery  being  illegal  in  this  country,  it  has  often  been 
contended  that  contracts  of  hiring  and  service  for  life  are  in 
substance  slavery,  and  as  such  should  be  regarded  as  null 
and  void.  In  some  countries  the  maxim  nevw  potest  locare 
opus  in  perpetvMTfi  is  strictly  applied  (Z)  ;  but  here  a  contract 
to  serve  for  life  is  valid,  provided  it  be  not  open  to  the  ob- 
jection of  fraud  or  duress,  and  pro\4ded  there  be  considera- 
tion for  the  promise.  This  was  first  decided  in  1837  by  the 
Court  of  Exchequer  in  WaUis  v.  Day  (m).  The  plaintiff, 
sold  his  business  as  carrier  to  the  defendants,  and  cove- 
nanted that  he  would  henceforth  during  his  life  serve  them 
as  an  assistant  in  the  trade  of  carrier.  The  plaintiff's  cove- 
nant to  serve  was  held  good. 

A  contract  of  hiring  must  not  be  made  a  cover  for  the 
reality  of  slavery.  Thus  English  law  will  not  recognise  in  a 
master  a  right  to  imprison  his  servant  for  disobedience  to  orders 
or  any  other  offence,  even  if  a  servant  agreed  to  such  terms  of 
service  (n).    The  Conmion  Law  would  not  even  recognise  the 


in    the    light    of    the    above    de- 
daona. 

{l)  On  ne  peut  engager  sea  services 
qu*  d  temps  ou  pcur  entreprise  diter- 
minSe,  Art.  1780  of  Code  CiviL 
See  M.  Laurent's  Principes  de  Droit 
Curil  FranpiiSj  25,  542,  Si  mime  le 
Umps  aiipuU  UaU  tellemeni  long  qtC 
iijp^  SquivaUnr  d  %me  aliincUum  de  la 
iiberU,  bien  qu*il  ne  comprit  pas  la 
sie  entthe  du  loeateur,  les  juget  pour- 
raieni  rompre  un  tel  engagement, 
Troplong's  Looage,  ii.  288.  M.  Lau- 
rent takes  up  the  same  position.  So 
iar,  however,  as  his  remarks  do  not 
relate  to  cases  in  which  there  is  no 
eonaideration  for  the  promise  to  serve 
for  Kfe,  thev  wonid  be  fatal  to  all 
eootracts  of  hiring  and  service,  what- 
ever mi^t  be  deir  duration.  In 
AlUn  V.  ShaUf  Morrison's  Dictionaiy 
of  Decisions,  28,  9454,  a  contract  to 
aerre  three  terms  of  nineteen  years 
was  "reduced,"  as  being  in  restraint 
oif  trade.  As  to  other  Scotch  deci- 
sioDi^  Campbell's  edition  of  Fraser  on 
Master  ana  Servant,  3,  4. 


(w)  (1837),  2  M.  &  W.  273.  In 
Yiner's  Abridg.,  Master  and  Servant, 
N.  5,  XV.  323,  it  is  stat^  that  a 
contract  to  serve  for  life  must  be  by 
deed.  The  reference  given  is  2  H.  f. 
14,  p.  15.  The  action,  however,  in 
this  case  was  not  by  the  master 
against  the  servant  upon  a  contract 
to  serve  for  life,  but  an  action  of 
simple  debt  against  executors  by  a 
servant  to  recover  arrears  of  wages 
for  services  actually  performed.  Suoh 
an  action  was  not  then  maintainable. 
3  A:  4  Will.  lY.  c.  42,  s.  14.  The 
case,  too,  turned  on  the  Statute  of 
Labourers.  SeealsoBlackstone,  i.  424; 
Chitty  on  Contracts,  10th  ed.,  532. 

(»)  Clarke  v.  Gape  (1596),  5  Re- 
ports, 129.  It  turns  on  the  doctrine 
of  Magna  Charta,  c.  9,  Nullus  liber 
homo  imprisonetur ;  Foster  v.  Jackson^ 
(no  date;  but  in  time  of  Charles  II.), 
Hob.  61.  See  the  protest  of  Ellen- 
borough,  C.J.,  in  Has  v.  Stowmarket 
(1808),  9  £ast,  211,  against  the  idea 
that  a  parish  apprentice  could  be 
transferred  as  if  a  parish  slave. 
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validity  of  an  agreement  by  certain  workmen  or  masters  to 
work  or  not  according  to  the  decision  of  a  majority  (o).  It  is 
said,  however,  that  there  is  one  distinct  exception  to  the  prin- 
ciple that  purely  servile  incidents  cannot  be  attached  to  a  con- 
ti*act  of  hiring ;  a  master  may,  it  is  said,  chastise  a  hired  ser- 
vant (p).  Notwithstanding  dicta  to  be  found  to  this  effect, 
it  is  improbable  that  such  a  right  would  be  admitted  in  modem 
times.  The  authorities  in  favour  of  it  are  old.  Some  of 
them  referred  to  the  relation  of  loi*d  and  villain ;  such 
a  right  does  not  flow  from  the  contract  of  hiring  and 
service  as  now  understood;  usage  is  wholly  against  the 
existence  of  so  dangerous  a  power ;  and  there  are  dicta — in 
Winstone  v.  Linn  (j),  for  example — against  it.  On  the 
other  hand,  a  master  may  chastise  his  apprentice  for  neg- 
ligence or  disobedience,  provided  it  be  done  moderately  (r). 
The  apprentice  is  placed  with  the  master  to  be  instructed ; 


(o)  mUon  V.  Eckenley  (1856),  6 
E.  k  B.  47. 

(p)  Bacon's  Abridgement,  Master 
and  Servant,  N.  Probably  the  law 
upon  this  subject  has  changed.  It  is 
clear  that  Hale  (History  of  Pleas  of 
the  Crown,  458)  and  Hawkins  (Pleas 
of  the  Crown,  i.  85)  understood  that 
such  a  power  existed.  See  also 
Foster's  Criminal  Law,  262,  and  3 
Salk.  47.  Such,  too,  seems  to  have 
been  Holt,  C.J.'s,  ruling  in  Keat's 
Case,  which  was  a  case  of  master  and 
servant.  Skinner  (1697),  668.  Black- 
stone,  i.  c.  14,  only  goes  so  far  as  to 
sa^  that  *'  if  the  master  or  master's 
wife  beat  any  other  servant  of  full 
age,  it  is  good  cause  of  departure. 
In  an  anonvmons  cast;  of  the  28th 
and  29th  Charles  II.,  it  was  held  a 
good  answer  to  an  action  for  assault 
and  battery  of  one  servant  by  another 
that  the  latter  was  oi-dered  to  bring 
the  plaintiff  from  a  conventicle.  The 
Chief  Justice  and  Scroggs,  J.,  were 
of  opinion  that  ''a  man  may  as  well 
send  for  his  servant  from  a  conven- 
ticle as  an  alehouse,  and  may  keep 
him  from  going  to  either  of  those 
places."  In  a  learned  anonymous 
work   publisheil   in    1767,    entitled 


'*  Laws  concerning;  Masters  and  Ser- 
vants,'* p.  126,  the  existence  of  the 
ri^ht  of  correcting  servants  is  recog- 
nised ;  and  the  same  is  true  of  Birds 
Law  of  Master  and  Servant  (1801 ), 
p.  5.  On  the  other  hand,  there  is  a 
passage  in  Fitzherbert,  F.  N.  B.,  168, 
to  the  effect  that  battery  by  the 
master  is  a  good  c^use  of  departure. 
See  also  Hawkins,  i.  483.  Kent  in 
hia  Commentaries,  ii.  261,  says  the 
right  of  chastising  ''may  safely  be 
confined  to  apprentices  and  menial 
servants  while  under  a^  for  then 
the  master  is  to  bo  considered  in  loco 
parentis.^*  In  Regina  v.  HuiUlei/ 
(1852),  3  C.  &  K.  142,  it  was  ruled 
by  Piatt,  B.,  tliat  one  servant,  even 
an  u})]>er  servant,  had  no  right  to 
chastise  another  servant.  See  also 
LaUerY.  Bradd^ll  (1880),  60  L.T.  166 
and  448 ;  43  L.  T.  369 ;  29  W.  K. 
239. 

iq)  Holroyd,  J.,  (1823),  1  B.  &  C. 
469. 

(r)  Chitty's  Gen.  Prac.  vol.i.  70a ; 
Gylbert  v.  Fletcher,  CVoke  (4  Ch.  I.), 
719 ;  Penn  v.  Ward  (1835),  2  C.  M. 
&  R.  388 ;  Combes*  Case  (1613),  9  Rep. 
76a. 
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and  as  he  cannot  be  dismissed  for  misconduct,  "which  may  be 
done  in  the  case  of  a  servant,  and  as  the  master  stands 
in  loco  parentis,  it  is  deemed  expedient  to  permit  him 
to  chastise  an  apprentice.  Another  exception  exists  in  the 
case  of  a  master  of  a  ship.  Having  authority  to  do  what  is 
necessary  for  the  safety  of  the  ship  and  those  on  board,  he 
may  imprison  a  seaman  or  inflict  reasonable  and  moderate 
chastisement  for  disobedience  to  lawful  commands,  insubor- 
dination or  mutinous,  riotous  or  insolent  conduct  (s).  The 
power  may  be  exercised  not  merely  when  the  ship  is  at  sea 
and  beyond  the  reach  of  assistance  {t).  No  particular  mode 
or  instrument  of  punishment  is  prescribed ;  it  will  depend 
on  the  circumstances  of  the  case  and  the  gravity  of  the 
offence  how  the  culprit  should  be  punished.  But  the  punish- 
ment must  be  applied  with  due  moderation,  and  should  a 
captain  inflict  upon  a  seaman  immoderate  and  unreasonable 
punishment,  he  will  become  a  trespasser  {u),  and  will  be 
liable  to  an  action.  Due  inquiry  should  be  made  before 
punishment  is  inflicted  {x).  It  is  the  duty  of  the  master 
to  cause  a  clear  statement  of  all  offences  committed,  the 
inquiry  and  the  punishments  inflicted,  to  be  inserted  in  the 
official  log. 


(«)  rJwdesY,  Z^w^A  (1819),  2  Stark. 
516  ;  Agincfmrt  (1824),  1  Hag.  271, 
•273 ;  Lotcther  Castle  (1824),  384  ; 
Hannaford  v.  Hunn  (1825),  2  C.  &: 
P.  148,  which  shows  that  the  verdict 
of  a  court  martial  would  not  be  con- 
clusive evidence  of  the  truth  of  a 
master's  charges  against  a  seaman. 

(0  Lavib  V.  Burnett,  1  Cr.  k  J. 
(1831),  291,  (action  for  assaulting 
seamen  on  board  ship  at  anchor 
within  two  miles  of  Macao,  and  within 
hail  of  several  vessels  ;  held  that  the 
mutinous  conduct  of  the  plaintiff 
was  a  good  justification).  Bayley,  J., 
uses  language  which  seems  to  imply 
that  this  power  exists  anywhere  ;  but 
query  if  tne  vessel  was  in  the  Thames 
or  in  any  English  port  Enchantress 
(1825),  1  Hag.  Ad,  895.      27ie  Lima 


(1837),  3  Hag.  346,  as  to  use  of  force 
to  prevent  mutiny. 

(u)  Watsmi  V.  Christie  (1800),  2  B. 
k  P.  224  ;  Maclachlan's  Law  of 
Merchant  Shipping,  3rd  ed.,  205. 
As  to  punishments  of  seamen  fr»r 
offences  against  discipline  at  sea,  17 
&  18  Vict  c.  104,  8.  243  ;  Part  l\. 
Chapter  IX. 

(jp)  17  &  18  Vict  c.  104,  8.  244. 
As  to  duty  of  instituting  inquir}', 
Murray  v.  Moutrie,  6  C.  &  P.  471. 
See  as  to  punishments  of  sailors, 
sec.  149  of  the  Merchant  Shipping 
Actofl854,PartII.  Chapter  IX.;  the 
Regulations  as  to  misconduct  sane- 
tioned  by  the  Board  of  Trade,  July, 
1869  ;  Boyd's  Merchant  Shipping 
Acts,  138  ;  and  Maude  and  Pollock's 
Merchant  Shipping,  4th  ed.,  126. 


CHAPTER  II. 

DEFmrnoNs  op  Master  and  Sekvant. 

A  SERVANT  is  one  who  for  consideration  agrees  to 
work  subject  to  the  orders  of  another  (a). 

Few  judicial  definitions  of  a  servant  are  to  be  found  in 
the  reports.    Judges  have  generally  acted  in  regard  to  this 


(a)  The  difficulty  of  defining  the 
i«Ution  of  master  and  servant  will 
be  best  appreciated  by  considering 
«ome  of  the  attempts  to  do  sa     "A 

Serson  who  contracts  with  another  to 
0  certain  work  for  him  is  the  ser- 
vant of  that  other  until  the  work  is 
finished,  and  no  other  person  can 
«mploy  such  servant  to  the  prejudice 
of  the  first  master;**  Blake  v.  Lan- 
yon  (1795),  6  T.  R.  222  ;  cited  with 
approbation  by  Crompton  in  LunUey 
V.  ^;  2  K  &  B.  226.  Perhaps 
these  words,  which  would  include 
contractors,  were  not  intended  as  a 
complete  definition.  "The  test  is 
very  much  this,  viz.,  whether  the 
-person  charged  is  under  the  control, 
and  bound  to  obey  the  orders  of  his 
master;'*  Blackburn,  J.,  in  Qiueen 
V.  Negus  (1873),  L.  R.  2  C.  0.  87, 
•with  reference  to  **  clerk  or  servant " 
in  24  &  26  Vict  c.  96,  s.  68.  •*A 
servant  is  a  person  subject  to  the 
command  of  nis  master  as  to  the 
manner  in  which  he  shall  do  his 
•work ;"  Bramwell,  L.  J.,  in  Yewena 
v.  Noakes  (1880),  L.  R.  6  Q.  B.  D. 
£82.  ' '  A  clerk  or  servant  is  a  person 
bound  either  by  an  express  contract 
of  service  or  by  conduct  implying 
such  a  contract  to  obey  the  orders 
jmd  submit  to  the  control  of  his 
master  in  the  transaction  of  the  busi- 
ness which  it  is  his  duty  as  such  clerk 


or  servant  to  transact;**  Stephen's 
Digest  of  Criminal  Law,  220.  In  a 
work  on  tlic  Law  of  Master  and  Ser- 
vant, published  in  1767,  I  find  the 
following  definition :  "A  servant 
seems  to  be  such  an  one  as,  by 
agreement  and  retainer,  oweth  duty 
and  service  to  another,  who,  there- 
fore, is  called  his  master.  '*A 
servant  is  one  who  is  employed  to 
render  personal  service  to  ms  em- 
ployer, otherwise  than  in  the 
pursuit  of  an  independent  calling, 
and  who  in  such  service  remains  en- 
tirely under  the  control  and  direc- 
tion of  the  latter,  who  is  cidled  his 
master ;  *'  New  York  Code,  s.  1084. 
'*  In  strictness,  a  servant  is  one  who, 
for  a  valuable  consideration,  en- 
gages in  the  sen-ice  of  another,  and 
undertakes  to  observe  his  direc- 
tions in  some  lawful  business  ;  '* 
Cooley  on  Torts,  681.  "A  person 
who  ultroneously  agrees  to  give  his 
services  to  another  for  a  determinate 
time,  and  an  ascertained  hire,  and 
who  may  get  rid  of  the  contract  by 

Kying  damages;'*  Fraser  on  the 
tw  of  Master  and  Servant,  3.  "A 
person  who  hires  his  services  ultro- 
neously to  another,  for  a  certain  price 
in  money,  and  who  may  get  nd  of 
the  contract  by  paying  damages  ;  *' 
Fraser,  Personal  and  Domestic  Rela- 
tions (ed.  1846),  u.  367.     "Volun- 
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matter  on  the  principle  omnia  definUio  in  lege  pei^idoaa  est. 
Though  important  consequences,  civil  and  criminal,  hang 


tary  (as  opposed  to  'necessary') 
.senrants  are  those  who  enter  into 
service  without  compnlsion,  by  an 
agreement  or  contract,  for  a  determi- 
nate time ;  '*  Erskine,  1,  title  7,  62. 
*'A  master  is  one  who  has  legal 
Anthority  over  another ;  and  the  per- 
son over  whom  such  authority  may 
be  rightfully  exercised  is  his  servant  * 
<Sdiouler  on  Domestic  Relations, 
i99)f  which  would  equally  apply  to 
the  relations  of  master  and  ser- 
vant and  master  and  slave.  '*  A 
master  is  one  who,  by  law,  has  a 
Tight  to  personal  authority  over  an* 
•other ;  and  such  person,  over  whom 
•uch  authority  may  be  rightly  exer- 
cised, is  servant;"  Reeve's  Domes- 
tic Relations,  399.  This  is  open 
to  the  same  objections  as  the  last. 
In  Gibbon's  Law  of  Contracts  of  work 
and  service  it  is  said  that  the  relation 
<Kf  master  and  servant  is  a  contract 
**  whereby  one  man  lets  his  personal 
•erviees  to  another,  either  for  a  par- 
ticular purpose  or  generally,  and  by 
which  the  servant  is  bound  to  do  as 
much  as  he  himself  can  towards  the 
performance  of  the  work  for  which  he 
M  eiupnged  *' — a  definition  which  seems 
to  mdade  some  unnecessary  ele- 
BientB.  "Shortly,"  says  Lord  Jus- 
tice Bramwell,  *'  the  relation  of 
master  and  servant  exists  where 
the  master  can  not  only  order  the 
wofk,  but  how  it  shall  be  done. 
When  the  person  to  do  the  work 
amy  do  it  as  he  pleases,  then  such 
person  is  not  a  servant ; "  LetUr  to 
J^  ffenry  Jaekaan.  Dr.  Johnson's 
ddlnition  i»  "one  that  attends 
another,  and  acts  at  his  command  ** 
— wlneh  is  most  applicable  to  menial 
aervanta.  Austin  makes  the  relation 
torn  on  the  fact  that  either  of  the 
parties  to  the  relation  "  incurs  obli|^- 
tiona  and  acquires  rights  of  which 
the  objects  are  not  determinable 
individnally,  though  their  kinds  may 
be  fixed"  (Jurisprudence  iL  976). 
In  other  words,  the  relation  of  master 
and  servant  is  a  certain  status,  a 
view  which,  though  true  of  domestic 
aervants,  &c,  does  not  hold  good  of 


a  servant  employed  to  do  one  act,  or 
a  similar  set  of  acts  repeatedly ;  see, 
too,  R.  V.  Spencer,  R.  &  R.  299. 
"  He  is  to  be  deemed  the  master  who 
has  the  supremo  choice,  control,  and 
direction  of  the  servant,  and  whose 
will  the  servant  represents,  not 
merely  in  the  ultimate  result  of  his 
work,  but  in  all  its  details  ; "  Shear- 
man &  Redfield  on  Negligence,  s.  73. 
"In  its  legal  acceptation  it  (servant) 
includes  any  one  who  is  bound  to 
perform  services,  on  the  authority 
and  for  the  benefit  of  another,  his 
master,  whether  these  services  are 
rendered  ^tuitously  or  for  a  stipu- 
lated consideration  ; "  Sconce's  Law 
of  Master  and  Servant,  quoted  in 
Chirrie's  Indian  Oiminal  Cfode,  854. 
See  Hobbes's  definition,  English 
Works,  ii.  109. 

In  consequence,  no  doubt,  of  the 
ambiguity  of  the  phrase  "  master  and 
servant,"  modem  Acts  have  made 
use  of  such  terms  as  "  employers  and 
workmen"  (see  sec.  10  of  88  &  89 
Vict.  c.  90),  or  have  defined  what 
they  meant  by  contracts  of  service 
(see  80  k  81  Vict  c.  141). 

As  to  the  meaning  of  "  servants  " 
in  wills,  see  Tovmaifimd  v.  Windham 
(1706),  2  Vem.  646.  "Stewards  of 
Courts,  and  such  who  are  not  obliged 
to  spend  their  whole  time  with  their 
master,  but  also  may  serve  any  other 
master  "  not  within  bequest  to  *  *  such 
of  ray  servants  as  shall  be  living 
with  me  at  the  time  of  my  death. 
Slccchv.  Thori7igton{l75i),  2 Ves. Sen. 
660  (bequest  to  "  the  three  servants 
that  shall  live  with  me  at  the  time 
of  mj  death ; "  testatrix  had  three 
at  time  of  death ;  all  included). 
Chilcot  V.  Bratnley  (1806),  12  Ves. 
114  (bequest  to  "all  my  other  ser- 
vants who  shall  be  living  with  me  at 
the  time  of  my  decease,"  did  not 
include  a  coachman  provided  with 
carriage  and  horses  by  a  job-master, 
thougn  returned  by  testator  as  his 
coachman  under  Acts  imnosing  duty 
on  male  servants).  Herbert  v.  Beid 
(1810),  16  Ves.  481  (legacy  to  pkin- 
tiff  "if  in  his  service"  at  time  of 
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upon  the  distinction  between  servant  and  contractor,  servant 
and  bailee,  servant  and  agent,  servant  and  partner.  Courts 
have,  as  a  rule,  abstained  from  defining  the  relation  of 
master  and  servant.  They  have  been  content  to  deal  with 
each  case  as. it  arose.  For  hundreds  of  years  the  word  or 
similar  terms  have  been  used  in  statutes.  DiflSculties  arose 
as  to  its  meaning  in  one  of  the  first  Acts  in  which  it  appears, 
the  25  Edw.  III.  s.  1  (6).     Similar  diflBculties  still  frequently 


testator's  death  ;  parol  evidence  to 
show  that  plaintiff,  though  sent 
from  the  testator's  house  before  his 
death,  was  considered  by  him  to  be 
ill  his  service ;  held  entitled).  Howard 
V.  Wilson  (1832),  4  Hagg.  Ecc.  107 
(a  coachman,  who  was  originally 
hired  by,  and  had  lived  for  five  years 
with,  the  testatrix,  and  who  remained 
with  her,  though  she  changed  her 
job-men,  entitled,  under  **each  of 
my  servants  living  with  me  at  the 
time  of  my  death  ;  "  the  job- 
mastei-s  paid  him  wages,  and  found 
him  in  lively).  Booth  v.  Dean  (1833), 
1  My.  &  K.  660  (under  bequest  to 
"each  of  my  servants  one  year's 
wages  over  and  above  what  may  be 
duo  to  them  at  time  of  my  decease," 
only  "family  servants,  usually  hired 
by  the  year,"  and  not  a  gaixlener 
or  cow-boy  at  weekly  wages). 
Parker  v.  MarcharU  (1842),  1 Y  &.  C. 
290  (a  person  in  the  testator's  service 
at  time  of  date  of  codicil,  but  who 
quitted  it  before  his  decease,  entitled, 
under  bequest,  "to  the  other  ser- 
vants"), miliifff  V.  Ellice  (1845),  9 
Jur.  936  (a  farm  bailiff  who  had  lived 
with  testator  twenty-eight  years,  who 
had  £350  a-year,  and  who  was  entitled 
to  take  pupils  in  amculture,  enti- 
tled under  "  one  year  s  wages  to  each 
of  my  sen'ants  in  my  service  at  my 
death  who  shall  have  lived  with  mo 
five  years  or  upwards").  Ogle  v. 
Margati  (1852),  1  D.  M.  &  G.  359 
(head  gardener,  living  in  one  of  tes- 
tator's cottages,  and  not  fed  by  him, 
not  **  a  servant  in  my  domestic  estab- 
lishment"). Blackwell  v.  Pennant 
(1852),  9  Hare,  651  (bcauest  of  a 
year's  wages  to  "servants  living  with 
me  at  the  time  of  my  decease,  and 
who  shall  then  have  lived  in  my 


service  for  tliree  years,"  included 
servants  living  in  a  different  houso 
from  that  in  which  testator  lived  ; 
excluded  servants  not  hired  by  the 
vear).  Thrupp  v.  Collett  (1858),  26 
Beav.  147,  5  Jur.  N.  S.  Ill  (under 
bequest  to  "servants in  his  (testator's) 
service  at  the  time  of  his  decease," 
two  outdoor  servants  continuously 
employed  at  weekly  wages,  entitled  ; 
not  so  a  boy  employed  at  weekly  wages 
in  canying  letters  a  few  months  in 
the  year,  whilst  the  testator  was 
at  his  country  residence,  though  the 
boy  was  so  emjiloyed  at  testator's 
death).  Armstrong  v.  Claverincf 
(1859),  27  Beav.  226  (a  land  agent 
and  house  steward,  residing  out  of 
the  house,  entitled  under  a  bequest 
to  "  all  my  servants  and  day  labour- 
ers who  shall  be  in  my  service  at  the 
time  of  my  death").  Darlow  v. 
Edioards  (1862),  1  H.  &  C.  547  ;  32 
L.  J.  Ex.  51  ;  6  L.  T.,  N.  S.,  905 
(a  servant  who  had  been  wrongfully 
dismissed  two  days  before  the  testa- 
tor's death,  not  entitled  under  bequest 
of  an  annuity,  "provided  she  shall 
be  in  my  service  at  the  time  of  my 
decease  ").  Re  Hartley's  Trusty  W . 
N.,  May  4,  1878  (legacy  to  M.  B., 
provided  she  remained  in  testatrix's 
service  till  her  death  ;  testatrix  re- 
moved to  lunatic  asylum :  M.  B, 
dismissed  with  wages  in  lieu  of  notice  ; 
order  in  lunacy  directing  sale  of  pro- 
perty of  testatrix  ;  M.  B.  not  entitled 
to  legacy).  See  Jarman  on  Wills, 
4th  ed.,  vol  i.,  p.  325  ;  Williams  on 
Executors,  ii.  1152 ;  Kcdfield  ou 
Wills,  vol.  i.,  sec.  53. 

{b)  An  embroiderer  a  servant 
or  labourer  within  the  statute,  47 
Ed.  III.,  f.  22;  a  collector  of  rents 
not  within  it,  19  Hen.  VI.,  f.  53. 
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arise  as  to  who  is  a  servant  within  the  meaning  of  the  many 
Acts  in  which  the  word  occurs.  Yet  the  Legislature  has 
rarely  attempted  to  define  it.  The  above  definition  is  not 
offered  as  perfect.  The  term  is,  in  fact,  used  loosely  and  in 
different  senses.  No  definition  which  would  include  all  its 
significations  in  statutes,  in  settlement  cases,  in  actions  for 
seduction  or  for  enticing  away,  and  in  wills,  is  possible.  The 
word  has  not  been  employed  in  the  same  sense  at  different 
periods  of  history.  It  has  been  extended  to  relations  to 
which  it  was  not  once  applicable. 

Originally  the  term  indicated  a  sort  of  status.  A  servant 
was  generally  a  member  of  his  master's  household.  He  was 
in  a  sense  under  his  master's  potestas.  He  is  mentioned  in 
the  same  context  as  the  wife  or  son  or  daughter  of  the  house. 
The  relation  is  often  described  as  one  of  allegiance  (c).  The 
statute  of  treason,  25  Edward  III.  s.  5,  which  enumerates 
various  forms  of  treason,  and  which  adds  "  there  is  another 
manner  of  treason  (petit  treason),  that  is  to  say,  when  a 
servant  slayeth  his  master,  or  a  wife  her  husband,  or  when  a 
man,  secular  or  religious,  slayeth  his  prelate,  to  whom  he 
oweth  faith  and  obedience,"  presupposed  that  master  and 
servant  stood  to  each  other  in  a  degree  of  intimacy  which  is  not 
now  implied.  Even  at  the  same  date  the  use  of  the  term  has 
varied  according  to  the  subject  matter.  In  actions  for  seduc- 
tion, a  person  who  does  any  trifling  act  of  service  is  regarded 
as  a  servant  (d).  Mere  casual  temporary  employment  for  a 
particular  purpose  will  not  suffice  to  make  a  person  a  servant 
within  the  meaning  of  some  statutes  {e).  In  the  case  of 
others  this  is  enough  (/).  Servant  is  used,  for  example,  in 
one  sense  in  the  Carriers  Act  (11  Geo.  I.  and  4  Will.  IV. 
€•  68,  8.  8)  {g\  and  in  another  in  the  Larceny  Act  (24  &  25 


See  as  to  the  difficulties  which  arose  ed.,  453 ;  see,  however,  i?.  v.  HughcB 

as  to  what  servants  could  be  punished  (1832),  1  Mood.  C.  C,  370. 

lor  pettj  treason,  1  Hale  P.  of  C,  (/)  It  is  often  used  as  a  synonym 

^80.  for  domestic  servant,  jr(Sii«n«v.J\roaX'«« 

(c)  Bacon's  Abridff.  Y.  338.  (1880),  L.  R.,  6  Q.  B.,  538. 

((Q  See  Chapter  2ULIIL  {g)  See  p.  49. 

(s)  Boacoe,  Criminal  Evidence,  9th 
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Vict  c.  96,  8.  68)  (h).  The  above  definition  is  offered  only 
as  explanatory  of  a  usual  acceptation.  No  word  in  legal  lite- 
rature is  more  common  or  more  ambiguous  than  "  servant." 


i 


{h)  The  following  are  some  of  the 
Te8|)ect  to  **  servant "  and  **  clerk." 

Servant— 

Hex  V.  Squire  (1818),  R.  &  R.  349, 
(overseers  of  a  township  employed 
prisoner  as  their  accountant  and  trea- 
surer ;  received  and  paid  all  money 
receivable  or  payable  on  their  ac- 
count ;  servant  or  clerk  within  89 
Geo.  III.  c.  85). 

licx  V.  mighc*  (1832),  1  M.  C. 
C,  370,  (prisoner  employed  as  driver 
to  drive  a  cow  and  calf  and  to  bring 
back  the  price.  He  was  emploved 
to  receive  in  one  instance  only ; 
within  7  &  8  Geo.  IV.  c.  29,  s.  47). 

Jieg.  V.  Tangm  (1860),  30  L.  J.,  M. 
C.  49,  (prisoner  secretary  to  a  money 
club  ;  his  duty  to  summon  meetings 
and  to  make  out  the  promissory  notes 
on  demand  and  to  countersign  idl 
cheques  upon  the  treasurer ;  ne  re- 
ceived a  salary). 

JUg,  V.  Macdanald  {Uei),  31  L.  J., 
M.  C,  67,  5  L.  T.,  N.  S.,  330, 
(prisoner  a  cashier  and  collector  of  a 
Urm ;  he  received  in  lieu  of  increase  of 
salary  percentage  of  profits  ;  no  con- 
trol over  business). 

Jieg.  V.  Proi/d(1861),  81  L.  J.,  M.  C. 
N.  S.  71,  (paid  secretaiy  of  a  friendly 
society,  whose  duties  were  to  attend 
meetings  of  lodge,  write  minutes  of 
proceedings,  keep  correct  accounts  of 
receipts  and  expenditures,  kc.  He 
was  a  member  oi  the  society). 

Beg.  V.  Tite  (1861),  L.  &  C.  29, 
30  L.  J.,  M.  C.  142,  14  L.  T.,  N.  S., 
259  (prisoner  a  commercial  traveller 
employed  by  prosecutors  ;  paid  by 
commission ;  at  liberty  to  receive 
orders  from  others). 

Reg,  V.  Hdtite  (1868),  32  L.  J.,  M. 
C.  63  (secretaiy  of  a  benefit  society,  who 
had  according  to  the  rules,  nothing 
to  do  with  the  receipt  of  money  paid 
off  by  trustees,  but  who  was  in  the 
habit  of  receiving  sucli  money  ;  held 
that  he  might  be  convicted  of  em- 
bezzlement under  7  &  8  Geo.  lY.  c. 
29  8.  47). 

Jieg.  Y,  Dixon  (1868),  11  Cox,  C.  C. 


chief  decisions  under  the  statutes  witb 

Not  Servant — 

Jtex  V.  Burton  (1829),  1  M.  C.  C, 
237,  (prisoner  a  clerk  of  chaplain  who> 
collected  tlie  sacrament  money  from 
the  communicants,  is  not  the  servant 
of  the  incumbent,  church  wo  rden.s  or 
poor  of  township  within  7  d:  8  Geo. 
IV.   c  29  s.  47). 

Beg,  V.  'jVaJkei-  (1858),  27  L.  J.,. 
M.  C.  207  ;  1  Dean.  &  Bell,  C.  C.  600, 
(prisoner  kept  a  refreshment  room  ;. 
employed  by  j^rosecutors  to  get  orders 
for  manure ;  paid  by  commission  ; 
no  definite  time  to  be  spent  in  col- 
lecting ortlers ;  with  a  view  to  obtain 
tbe  security  of  guarantee  society', 
prosecutors  paid  a  salary  of  £1  a 
year). 

Beg,  V.  May  (1861),  30  L.  J.,  M, 
C.  81 ;  3  L.  T.,  N.  S.  680,  (defen- 
dant employed  to  obtain  orders  for 
iron  at  a  certain  commission.  It  was 
his  duty  to  account  immediately  to 
the  prosecutors  for  any  money  he 
received). 

Beg,  V.  Bren{lSeS),  33  L.  J.,  M.  C. 
59 ;  9  L.  T.,  N.  S.  452,  (prisoner  a 
member  of  a  committee  formed  of 
members  of  two  friendly  societies  for 
the  2)urpose  of  conducting  a  railway- 
excursion  ;  defendant  and  others: 
nominated  to  sell  tickets  ;  received 
no  remimeration  ;  he  did  not  X)ny 
over  proceeds  of  tickets  to  persoa 
appointed  to  receive  the  money). 

Beg,  V.  Glover  (1864),  L.  k  C.  466  ;. 
33  L.  J.,  M.  C.  169  ;  10  L.  T.,  N.  S, 
582  (under-bailiff  of  County  Court,, 
not  servant  of  high  bailiff,  though 
appointed  by  him  ;  servant  of  th& 
Court). 

Beg.  V.  5oir«r«(1866),  L.  R.,  1  C.  C. 
41  ;  35  L.  J.,  M.  C.  206  ;  14  I*  T.,. 
N.  S.  671,  (prisoner  first  employwl  as 
agent  or  traveller  for  the  sale  of  coals 
at  a  salary  of  one  guinea  a  week  and 
Is.  a  ton  commission  to  collect  debts. 
Subsequently  on  his  going  into  the 
retail  trade  salary  stopped,  and  only 
paid  by  commission). 
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Many  contracts  relating  to  work^  labour^  and  services 
do  not  establish  the  relation  of  master  and  servant.    Bail- 


178,  (prisoner  engaged  bv  U.  at 
weekly  wages  to  manage  a  shop.  U. 
having  assigned  all  nis  estate  and 
effects  to  R.,  a  notice  was  served  on 
prisoner  to  act  as  agent  of  R.  in  the 
management  of  the  shop.  For  four- 
teen Says  R.  received  the  money  from 
U.,  who  continued  to  pay  prisoner  his 
wages  during  the  whole  period.  Sub- 
•equently  R.  reconveyed  the  estate 
and  effects  to  U.  But  the  deed  was 
not  registered  until  after  the  em- 
bezzlement chaiged  against  the  pri- 
soner.    Prisoner  servant  of  U.). 

Reg.  V.  Carpenter  (1869),  L.  R.  1 
a  C.  29 ;  85  L.  J.,  M.  C.  169 ;  14 
L.  T.  N.  S.  672 ;  14  W.  R.  773  (pri- 
soner, who  was  elected  assistant  over- 
seer by  the  inhabitants  in  vestry, 
and  subsequently  appointed  to  that 
office  by  warrant  of  two  justices,  and 
who  performed  the  duties  of  overseer, 
well  described  in  an  indictment  for 
embezzlement  as  the  servant  of  the 
Testry,  on  the  authority  of  Beg,  v. 
JFaUa,  7  A.  &  £.  461). 

Jteg,  V.  Jiec^ord  (1869),  11  Cox,  C. 
C.  307;  21 L.  T.,  K.  S.  509  (secretaxy 
of  building  society  who  was  also  one 
of  the  tr^tees,  servant  of  the  trus- 
tees). 

JUg.  v.  Turner  (1870),  11  Cox, 
C.  C.  651 ;  22  L.  T.,  N.  S.  278, 
(prisoner  employed  to  act  as  the 
trmveUer  of  K.  £.,  and  "diligently 
employ  himself  in  going  from  town 
to  town  .  .  and  soUciting  orders ; " 
R.  E.  bad  full  control  over  his  time 
and  services.  Prisoner  agreed  to  act 
ma  traveller ;  at  liberty  to  take  orders 
for  others,  but  not  without  prosecu- 
tor's written  permission ;  to  be  paid 
by  commission). 

£eg.  V.  BaiUy  (1871),  24  L.  T., 
y.  8.  477  :  12  Cox,  C.  C.  66,  (A. 
employed  as  traveller  to  collect 
money  due  on  execution  of  orders, 
and  to  pay  over  the  money  every 
evening  of  the  day  or  on  the  follow- 
ing day ;  he  might  get  orders  when 
aim  wnere  he  pleased,  but  to  be 
ezelosively  in  tne  emplovment  of 
proaecntors,  and  to  give  his  whole 
time),  C.  C.  R. 


Heg.  V.  Mayle{lS6S\  11  Cox,  0.  C. 
160,  (M.  employed  as  '*  London 
affent ; "  no  saliuy ;  perfectly  optional 
wnether  he  obtamed  orders  or  not; 
not  bound  to  collect  on  any  particu- 
lar day). 

Iteg.  V.  Marshall  (1870),  21  L.  T. 
796;  11  Cox,  C.  C.  490  (prisoner 
employed  by  coal  merchant ;  to  receive 
Is.  id.  per  ton  as  procuration  fee,  and 
4  per  cent,  for  collecting,  Sec.  ;  no 
salary;  at  liberty  to  go  where  he 
pleased  for  orders). 

Seg.  V.  Negus  (1873),  L.  R.  2  C. 
C.  34  ;  42  L.  J.,  M.  C.  62  ;  28  L.  T. 
646  ;  21  W.  R.  687  (prisoner  em- 
ployed to  solicit  orders  where  he 
pleased  ;  and  to  be  paid  by  commis' 
sion  ;  received  no  salary ;  not  to  hire 
himself  to  others  than  prosecutor), 
C   C   R 

Heg.  V.  James  Hall  (1876),  31  L.  T. 
883 ;  13  Cox,  49,  (an  accountant  and 
debt  collector  employed  by  prosecu- 
tors to  collect  certain  specified  debts 
according  to  his  discretion  ;  to  be 
paid  by  percentage;  jury  found  he 
was  employed  as  a  clerk ;  Court  for 
Crown  Cases  Reserved,  held  findin^^ 
was  wrong). 
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ment,  contracts  of  affireightments,  contracts  between  principals 
and  brokers  or  factors,  clients  and  solicitors,  differ  in  impor- 
tant respects  from  a  contract  of  hiring  and  service.  A. 
contracts  with  B.  to  build  a  wall  of  a  specified  length  and 
height  for  a  certain  sum ;  A.  is  to  be  free  to  provide  the 
necessary  labour  and  materials  in  any  manner  he  chooses ; 
B.  bargains  for  the  result  of  A.'s  labour  and  skill.  Though 
a  conti-act  for  work  and  services,  this  is  different  from  an 
agreement  by  A.  to  build  a  wall  for  B.,  subject  to  his  direc- 
tions, and  to  labour  exclusively  for  him  during  certain  hours. 
In  English  law  the  former  is  a  contract  of  work  and  labour,  the 
latter,  one  of  hiring  and  service.  An  artist  receives  a  commis- 
sion to  paint  a  portrait ;  a  journeyman  painter  is  employed 
to  paint  coaches  under  the  supervision  of  a  foreman ;  a  com- 
missionaire is  employed  to  go  on  a  special  eiTand  ;  a  lad  is 
hired  to  carry  the  messages  of  an  establishment ;  a  carrier 
agrees  to  take  a  parcel  from  one  place  to  another ;  it  is  a  man's 
duty  to  carry  the  goods  of  a  certain  firm  and  subject  to  their 
directions — these  are  so  many  instances  of  contracts  of  work 
and  service,  and  contracts  of  master  and  servant.  A  railway 
company  entered  into  a  contract  for  the  building  of  cars 


Reg.  V.  Foulkes{m5\  2  L.  K.,  C. 
C.  150  ;  44  L.  J.,  M.  C.  65  ;  32  L. 
T.  407  ;  23  W.  R.  699  (prisoner 
assisted  his  father  as  clerk  to  a  local 
board,  and  in  his  father's  absence 
acted  for  him  as  clerk  to  the  board  ; 
bat  received  no  salary  and  was  not 
appointed  as  clerk  by  tne  board.  The 
prisoner  managed  for  his  father  the 
raising  of  a  loan  for  the  board ;  evi- 
dence that  prisoner  was  a  clerk  or 
servant),  C.  C.  R. 

"It  is  a  question  for  a  jury,  whether  a  person  accused  of  embezzlement  is 
a  clerk  or  servant  or  not,"  says  Mr.  Justice  Stephen  with  reference  to  24  k  25 
Vict,  c  96,  R.  68,  and  citing  R.  v.  Negus,  L.  R.  2  C.  C.  34  ;  R,  v.  TiU^ 
L.  &  C.  33  ;  i2.  v.  May,  L.  &  C.  13,  Digest  220.  The  question  who  is  a 
servant,  is  not  in  regard  to  civil  liability  entirely  one  for  the  jury  ;  and  in 
some  of  the  above  cases  convictions  were  quashed  when  persons  not  legally 
servants  were  found  to  be  such  by  juries,  e.g.,  R.  v.  Hall,  13  Cox,  C.  C.  49. 
In  some  instances  the  question  is  one  entirely  for  the  judge,  Jl,  v.  BotoerSy 
L.  R.  1  C.   C.  41. 

See  31  &  32  Vict.  c.  116,  as  to  larceny  by  joint  owners. 
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with  a  certain  patent  improvement.  The  contractor  had  no 
licence  to  use  the  patent  which  had  to  be  employed  if  the 
improvement  were  made.  No  action,  it  was  held,  lay 
against  the  railway  company  for  infringing  the  patent, 
because  the  contractor  caiiied  on  an  independent  business, 
had  workshops  of  his  own,  and  made  the  cars  as  he  saw 
fit  (£).  Had  he  been  subject  to  the  directions  of  the  com- 
pany, they  would  have  been  liable  for  the  violation  of  the 
patent,  because  the  relation  of  master  and  servant  would 
have  then  existed. 

Some  common  tests  of  the  existence  of  this  relationship 
are  not  perfect.  Two  persons  are  not  always  respectively 
master  and  servant,  because  the  one  can  discharge  the 
other  (k).  The  hand  which  pays  wages  is  not  necessarily  the 
master^s  (Z).  A  person  may  be  entitled  to  exercise  control 
over  others  who  work,  and  yet  they  may  be  not  his  servants, 
but  the  servants  of  a  contractor  (m).  A.  may  be  bound  to 
give  service  exclusively  to  B.,  and  yet  he  may  not  be  for  all 
purposes  B.*s  servant  (n).  The  person  who  appoints  or  en- 
gages a  servant  is  not  necessarily  the  master.  Though  the 
crew  of  a  ship  are  generally  engaged  by  the  captain,  not  the 
owner,  they  are  the  servants  of  the  latter.  The  relation 
may  exist  between  two  persons,  both  of  whom  perform 
manual  work  (o) ;  and  a  man  may  be  the  servant  of  another. 


(i)  See  PcrUon  v.   City  of  London  trustees).  See  also  Stone  v.  Cartwright 

SUam  Paelsct    Co.    (1838),    8  A.    &  (1795),  6  T.  R.  411 ;  R  v.  ffoseason, 

£.     835  ;     Beedie     v.     London     J&  (1811),  14  East,  605.     See  Bogg  v. 

North  Western  JL  Co.  (1849),  4  Ex.  Pearse,  (1851),  10  C.  B.   634,  as  to 

244.  •  pablic  officers  appointed  under  Acts 

(Xr)   PeedU   v.    London   ds   North  .  of  Parliament  and  to  be  paid  out  of 

WesUm  JL  Co.  rates. 

(0  WiUeU  V.  BooU  (1860),  6  H.  "      (m)  Allen  v.  Hayward  (1845),  7 

k,  N.  26.    The  person  who  appoints  Q.  B.   960  ;  10  Jur.   92 ;  15   L.   J. 

is    not    necessarily    master  ;    i2.    v.  Q.  B.  99.     But  see  remarks  of  Den- 

CaUahan,  8  C.  &  P.  (1837)  164  (Cal-  man,  C.  J.,  at  p.  975. 

lahan  appNointed  by  vestrvmeu  of  the  (n)  Bovoen  v.  Hall  (1881),  L.  R. 

parish ;  rightly  described  as  servant  6  Q.  B.  D.  333. 

of  committee  of  management)  ;   B.  {o)  Jshworth   v.    Stanwix  (1861), 

Y.  Jenson  (1835),  1  Mood.  434  (clerk  3  £.   &  E.  701  ;    Meliors  v.   Shaw 

elected  by  managers  of  savings'  bank ;  (1861),  1  B.  &  S.  437. 
rightly  describe   as    clerk  to   the 


A 


42  THE  LAW  OF  ICASTEB  AND   SEBYANT. 

though  his  remuneration  may  not  be  called  wages^  but  profit 
or  commission  (p).  In  the  case  of  actions  of  seduction,  the 
common  tests  of  the  relationship  fail.  By  a  legal  fiction, 
the  relation  of  master  and  servant  is  sometimes  said  to  exist 
between  parent  and  child,  when,  in  any  but  a  very  vague 
sense,  the  former  is  not  a  master,  and  the  latter  is  not  a 
servant  (g). 

Difficulties  frequently  arise  with  respect  to  the  legal  position 
of  a  servant  while  he  works  for  another  person  than  his  master. 
This  point  was  considered  in  the  Rex  v.  Ivinghoe  (r),  de- 
cided in  1717.  There  it  was  said,  "If  I  lend  my  servant 
to  a  neighbour  for  a  week,  or  any  longer  period,  and  he  go 
accordingly,  and  do  such  work  as  my  neighbour  sets  him 
about,  yet  all  this  while  he  is  in  my  service,  and  may  be 
reasonably  said  to  be  doing  my  business."  This  principle 
was  applied  in  Holmes  v.  Onion  (8).  The  defendant  hired  a 
thatcher,  S.,  to  thatch  for  him  for  six  weeks.  During  that 
period,  without  the  knowledge  of  the  defendant,  S.  agreed  to 
thatch  ricks  for  the  plaintiff.  After  the  work  had  been 
begun,  the  defendant  told  the  plaintiff  that  S.  was  his  ser- 
vant, and  that  he  must  be  paid.  At  the  plaintiff's  request 
the  defendant  sent  a  person  to  assist  S.  in  thatching.  In 
an  action  against  the  defendant  for  negligence  on  the  part 
of  S.,  it  was  held  that  S.  was  the  servant  of  the  defendant, 
who  was,  therefore,  responsible  for  his  acts.  In  all  such 
cases  the  servant  is,  to  use  an  expression  of  Sir  William 
Grant  in  ChUcot  v.  Bromley  {t),  the  subject  of  the  contract 
and  not  a  party  to  it.  The  same  point  was  again  considered 
in  the  leading  cases  of  Laugher  v.  Pointer  (u),  and  Quarman 
V.  Burnett  (x).  In  the  former  the  owner  of  a  carriage  hired 
for  the  day  a  pair  of  horses  and  a  driver ;  the  horses  be- 

(p)  See  Jteg.  t.  McDonald  (1861),  (q)  Chapter  XXII. 

L.  &  C.  85  (defendant  paid  partly  by  (r)  2  Botts.  293. 

salary  and  partly  by  a  percentage  on  («)  (1857)  2  C.  B.  N.  S.  790. 

profits ;    a    servant   within    7  &  8  (t)  (1806)  12  Ves.  114. 

Geo.  IV.,  c.  29,  s.  47.)    See  Beg.  v.  (m)  (1826)  5  B.  &  C.  646. 

ffTkUe  (1889),  8  C.  &  P.  742,  as  to  {x)  (1840)  6  M.  &  W.  499.     The 

servant  paid  by  gratuities.  point  had  also  been  considered  in 
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longed  to  a  livery-stable  keeper  in  whose  employment  the 
driver  was.  The  plaintiff  having  been  injured  in  consequence 
of  the  negligence  of  the  driver,  the  question  arose  whether 
the  owner  of  the  carnage  was  liable.  Two  judges,  Bayley, 
J.,  and  Holroyd,  J.,  were  of  opinion  that  he  was  liable.  Two 
judges,  Abbott,  C.J.,  and  Littledale,  J.,  took  the  opposite 
view.  The  point  was  finally  decided  in  Qiiarman  v, 
Burnett,  the  facts  of  which  were  these :  the  owners  of  a 
carriage,  who  were  in  the  habit  of  hiring  horses  from  the 
same  person  for  a  day  or  for  a  drive,  always  had  the  same 
driver,  gave  him  a  fixed  gratuity,  and  provided  him  with  a 
livery,  which  he  kept  in  the  hirers'  hall.  While  he  was 
hanging  up  the  livery,  he  left  the  horses.  An  accident 
happened,  and  the  plaintiff  was  injured.  The  Court  of 
Exchequer  adopted  the  view  of  Abbott,  C.J.,  and  Littledale, 
J.  In  delivering  the  judgment  of  the  Court,  Baron  Parke 
said,  "  It  is  undoubtedly  true  that  there  may  be  special  cir- 
cumstances, which  may  render  the  hirer  of  job  hoi*ses  and 
servants  responsible  for  the  neglect  of  a  seiTant,  though  not 
liable  by  virtue  of  the  general  relation  of  master.  He  may 
become  so  by  his  own  conduct,  as  by  taking  the  actual 
management  of  the  horses,  or  ordering  the  servant  to  drive 
in  a  particular  manner,  which  occasions  the  damage  com- 
plained of,  or  to  absent  himself  at  one  particular  moment, 
and  the  like."    Baron  Parke  proceeded  to  say : — 

*'  As  to  the  supposed  choice  of  a  particalar  servant,  my  brother  Maule 
thought  there  was  soTiie  evidence  to  go  to  the  jury  of  the  horses  being 
under  the  defendants'  care,  in  respect  of  their  choosing  this  particular 
coachman.  We  feel  a  difficulty  in  saying  that  there  was  any  evidence  of 
choice,  for  the  servant  was  the  only  regular  coachman  of  the  job-mistres9'» 
yard  ;  when  he  was  not  at  home,  the  defendants  had  occasionally  been 


SmUh  V.   Lawrence  (1828),  2  M.  &  Co.,  L.  R.  5  C.  P.  ;  and  Knight  v» 

R  1,&  Brady  v.(?ife*  (1835),  1  M.  &  Fox,   6  Ex.    721.     Would  not  the 

Bob.  494.  It  may  be  doubted  whether  driver  in  Q^ar7nan  v.  Burnett  have 

the  authorities  are  [consistent  as  to  been  regarded  as  the  fellow-servant 

this   point      Compare    Laugher  v.  of  a  footman  of  the  hirer  ? 
PoimUr  with  Bourke  v.  WJtite  Moss 
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driven  by  another  man,  and  it  did  not  appear  that  at  any  time  since 
they  had  their  own  carriage,  the  re^uhir  coachman  was  engaged,  and 
they  had  refused  to  be  driven  by  another ;  and  the  circumstances  of 
their  having  a  livery,  for  wliich  he  wa&  measured,  is  at  once  explained  by 
the  fact,  that  he  was  only  the  servant  of  Miss  Mortlock  (the  livery-stable 
keeper),  ever  likely  to  drive  them.  Without,  however,  pronouncing 
any  opinion  upon  a  point  of  so  much  nicety,  and  so  little  defined,  as  the 
question,  whether  there  is  same  evidence  to  go  to  a  jury,  of  any  fact,  it 
seems  to  us,  that  if  the  defendants  had  asked  for  this  particular  servant, 
amongst  many,  and  refused  to  be  driven  by  any  other,  they  would  not 
have  been  responsible  for  his  acts  and  neglects.  If  the  driver  be  the 
servant  of  a  job- master,  we  do  not  think  he  ceases  to  be  so  by  reason 
of  the  owner  of  the  carriage  preferring  to  be  driven  by  that  particular 
servant,  where  there  is  a  choice  amongst  more,  any  more  than  a  hack 
post-boy  ceases  to  be  the  servant  of  an  innkeeper,  where  a  traveller  has 
a  particular  preference  of  one  over  the  rest,  on  account  of  his  sobriety 
and  carefulness.  If,  indeed,  the  defendants  had  insisted  ui)on  the  horses 
being  driven,  not  by  one  of  the  regular  servants,  but  by  a  stranger  to  the 
job-master,  appointed  by  themselves,  it  would  have  made  all  the 
difference.  Nor  do  we  tliink  that  there  is  any  distinction  in  this  case, 
occasioned  by  the  fact  that  the  coaclmian  went  into  the  house  to  leave 
his  hat,  and  might  therefore  be  considered  as  acting  by  their  directions, 
and  in  their  service.  There  is  no  evidence  of  any  special  order,  in  this 
case,  or  of  any  general  order  to  do  so  at  all  times,  witJu>ut  leaving  any 
one  at  the  horses^  heads.  If  there  had  been  any  evidence  of  that  kind, 
the  defendants  might  have  been  well  considered  as  having  taken  the 
care  of  the  horses  upon  themselves  in  the  meantime.  Besides  these  two 
circumstances,  the  fact  of  the  coachman  wearing  the  defendants'  livery 
with  their  consent,  whereby  they  were  the  means  of  inducing  third 
persons  to  believe  tliat  he  was  their  servant,  was  mentioned  in  the  course 
of  the  argument  as  a  ground  of  liability,  but  cannot  affect  our  decision. 
If  the  defendants  had  told  the  plaintiff  that  he  might  sell  goods  to  their 
livery  ser\^ant8,  and  had  induced  him  to  contract  with  the  coachman,  on 
the  footing  of  his  really  being  such  servant,  they  would  have  been  liable 
on  such  contract :  but  this  representation  can  only  conclude  the  de- 
fendants with  respect  to  those  who  have  altered  their  condition  on  the 
faith  of  its  being  true.  In  the  present  case,  it  is  matter  of  e\idence  only 
of  the  man  being  their  servant,  which  the  fact  at  once  answers.  We  ai*e 
therefore  compelled  to  decide  upon  the  question  left  unsettled  by  the 
case  of  Laugher  v.  Pointer,  in  which  the  able  judgments  on  both  sides 
have,  as  is  observed  by  Mr.  Justice  Story  in  his  book  on  Agency, 
page  406,  '  exhausted  the  whole  learning  of  the  subject,  and  should  on 
that  account  attentively  be  studied.'  We  have  considered  them  fully, 
and  we  think  the  weight  of  authority  and  legal  principle  is  in  favour  of 
the  view  taken  by  Lord  Tenterden  and  Mr.  Justice  Littledale.  The 
immediate  cause  of  the  injury  is  the  personal  neglect  of  the  coachman,  in 
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leaving  the  Jiorses,  which  were  at  the  time  in  his  immediate  care. 
The  question  of  law  is,  whether  anyone  hut  the  coachman  is  liahle  to 
the  party  injured  ;  for  the  coachman  certainly  is.    Upon  the  principle 
that  qui  faeit  per  aliumfacU  per  se,  the  master  is  responsible  for  the  acts 
of  his  servant ;  and  that  person  is  undoubtedly  liable,  who  stood  in  the 
relation  of  master  to  the  wrong-doer — he  who  had  selected  him  as  his 
servant,  from  the  knowledge  of  or  belief  in  his  skill  and  care,  and  who 
could  remove  him  for  misconduct,  and  whose  orders  he  was  bound  to 
zeceive  and  obey  ;  and  whether  such  servant  has  been  appointed  by  the 
master  directly,  or  intermediately  through  the  intervention  of  an  agent 
authorised  by  him  to  appoint  servants  for  him,  can  make  no  difference. 
But  the  liability,  by  virtue  of  the  principle  of  relation  of  master  and 
servant,  must  cease  where  the  relation  itself  ceases  to  exist :  and  no  other 
person  than  the  master  of  such  servant  can  be  liable,  on  the  simple 
ground,  that  the  servant  is  the  servant  of  another,  and  Lis  act  the  act  of 
another  ;  consequently,  a  third  person  entering  into  a  contract  with  the 
master,  which  does  not  raise  the  relation  of  master  and  servant  at  all,  is  not 
thereby  rendered  liable ;  and  to  make  such  person  liable,  recourse  must  be 
had  to  a  different  and  more  extended  principle,  namely,  that  a  person  is 
liable  not  only  for  the  acts  of  his  own  servant,  but  for  any  injury  which 
arises  by  the  act  of  another  person,  in  carrying  into  execution  that 
which  that  other  person  has  contracted  to  do  for  his  benefit.    That, 
however,  is  too  large  a  position,  as  Lord  Chief  Justice  Eyre  says,  in  the 
case  of  Bush  v.  Steinman  (1  Bos.  &  Pull.  404),  and  cannot  be  maintained 
to  its  full  extent  without  overturning  some  decisions,  and  producing 
consequences  which  would,  as  Lord  Tenterden  observes,   'shock  the 
common  sense  of  all  men :  *    not  merely  would  the  hirer  of  a  post- 
chaise,  hackney-coach,  or  wherry  on  the  Thames,  be  liable  for  the  acts 
of  the  owners  of  those  vehicles,  if  they  had  the  management  of  them 
or  their  servants,  if  they  were  managed  by  servants,  but  the  purchaser 
of  an  article  at  a  shop,  which  he  had  ordered  the  shopman  to  bring 
home  for  him,  might  be  made  responsible  for  an  injury  committed 
by  the   shopman's  carelessness,  whilst  passing  along  the   street.     It 
is  true,  that  there  are  cases— for  instance,  that  of  Biish  v.  Steinman y 
Sly  V.  Edgley  (6  Esp.  6),  and  others,  and  perhaps  amongst  them  may 
be  classed  the  recent  case  of  Randlesoii  v.  Murray  (8  A.  &  E.  109) — 
in  which  the  occupiers  of  land  or  buildings  have  been  held  responsible 
for  acts  of  others  than  their  servants,  done  upon,  or  near,  or  in  respect 
of  their  property.     But  these  cases  are  well  distinguished  by  my  Brother 
Littledale,  in  his  very  able  judgment  in  LaugJier  v.  Pointer,    The  rule 
of  law  may  be,  that  where  a  man  is  in  possession  of  fixed  property,  he 
must  take  care  that  his  propei-ty  is  so  used  or  managed,  that  other 
persons  are  not  injured  ;  and  that,  whether  his  property  be  managed  by 
his  own  immediate  servants,  or  by  contractors  with  them,  or  their 
servants.    Such  injuries  are  in  the  nature  of  nuisances  :  but  the  same 
principle  which  applies  to  the  personal  occupation  of  land  or  houses  by 
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a  man  or  his  family,  does  not  apply  to  x)er8onal  movable  chattels,  which, 
in  the  ordinary  conduct  of  the  affairs  of  life,  are  intrusted  to  the  care  and 
management  of  others,  who  are  not  the  servants  of  the  owners,  but  who 
exercise  employments  on  their  own  account  with  respect  to  the  care 
and  management  of  goods  for  any  persons  who  choose  to  intrust  them 
with  them.  It  is  unnecessary  to  repeat  at  length  the  reasons  given  by 
my  Brother  Littledale  for  this  distinction,  which  appear  to  us  to  be  quite 
satisfieMstory  ;  and  the  general  proposition  above  referred  to,  upon  which 
only  can  the  defendants  be  liable  for  the  acts  of  persons  who  are  not 
their  servants,  seems  to  us  ^  be  untenable.  We  are,  therefore,  of 
opinion,  that  the  defendants  were  not  liable  in  this  case,  and  the  rule 
must  be  made  absolute,  to  enter  a  verdict  for  the  defendants  on  the 
second  issue." 

It  has  sometimes  been  alleged  that  a  person  cannot  be  the 
servant  of  two  masters.  "I  am  of  opinion/'  said  Baron 
Parke,  in  Rex  v.  Ooodhody  (y),  "  that  a  man  cannot  be  the 
servant  of  several  persons  at  the  same  time,  but  is  rather  in 
the  character  of  an  agent."  This  opinion,  which  seemed  to 
be  a  natural  consequence  of  the  older  view  of  the  relation, 
which  was  in  accordance  with  some  dicta,  and  which  was  sup- 
poited  by  decisions  iu  regard  to  settlement  cases,  has  not  been 
followed.  A.  cannot  be  at  once  the  servant  of  B.  and  C,  in 
the  sense  that  he  is  bound  at  the  same  time  to  obey  both. 
He  may,  however,  be  the  servant  of  both  in  such  a  sense  that 
he  may  be  prosecuted  for  embezzlement  by  B.  or  C.  as  a 
**  clerk  or  sei^ant ; "  that  B.  or  C.  may  be  liable  to  strangers 
for  his  torts ;  and  that,  while  the  servant  of  B.,  he  cannot 
claim  damages  against  C.  for  the  acts  of  C.'s  servants,  inas- 
much as  he  is  in  law  their  fellow  servant.  In  two  classes  of 
cases  the  Coiirts  have  distinctly  held  that  a  man  may  be  the 
servant  of  two  masters.  Thus  it  has  been  decided  that  a 
person  who  is  employed  by  more  than  one  may  be  "a 
clerk  or  servant "  within  the  24  &  25  Vict.  c.  96,  s.  68,  and 
7  &  8  Geo  IV.  c.  29,  s.  47.     In  Reginu  v.  Batty  (a),  a  clerk 


(y)  (1838)  8  C.  &  P.  665.  remarks  of  Bayley,  J.,  in  Laugher 

(a)  (1842)    2    Mood.    C.  C.    257;  v.   Pointer  (1826),  5  B.  &  C.  669, 

R    V.    Leech    (1821),    8    Star.    70  ;  and  in  Hardy  v.  ByU  (1829),  9  B.  & 

and    TiU*8    Case    (1861),    L.    k  C.  C.  603. 

29,  30  L.  J.  M.  C.   142.     See  also 
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employed  by  A.  to  sell  goods  for  him  was  convicted  of  em- 
bezzlement, though  at  the  same  time  he  was  employed  by 
other  persons  in  other  business  ;  and  in  Begvna  v.  Carr  (6) 
it  was  also  held  that  a  traveller  employed  by  several  houses 
might  be  properly  convicted  of  embezzlement. 

Nothwithstanding  the  decision  in  Qv/trman  v.  Burnett 
above  mentioned,  the  Coui-ts  have  in  several  instances  held 
— and  the  tendency  appears  to  be  to  hold — that  a  servant  of 

A.  who  goes  to  work  with  B.,  is,  in  certain  circumstances,  to  be 
r^arded  as  the  servant  of  B.,  so  far,  at  least,  as  the  liability  of 

B.  to  third  persons  or  fellow  servants  is  concerned,     He  may 
remain  the  general  servant  of  A. ;  but  for  some  purposes  he 
is  also  the  servant  of  B.     This  is  best  illustrated  by  Rourke 
V.  White  Moss  Company  (c).    The  defendants,  who  were  the 
owners  of  a  colliery,  had  begun  to  sink  a  shaft,  and  had  em- 
ployed workmen,  and  among  others  the  plaintiff.     They 
entered  into  a  contract  for  the  completion  of  the  work  with  one, 
Boger  Whittle.  He  was  to  find  and  provide  all  labour  necessary 
for  the  sinking,  and  the  company  were  to  provide  and  place  at 
the  disposal  of  Whittle  the  necessary  engine  power,  ropes,  and 
hoppets,  with  two  engineers  to  work  the  engine,  one  for  the 
day,  and  one  for  the  night,  such  engineers,  engine,  and  hoppets 
being  under  the  control  of  the  contractor.  Ellis  Lawrence,  one 
of  the  two  engineers,  was  in  charge  of  the  engine  on  the  27th 
of  October,  1874.  He  was  paid  by  the  company.  By  the  negli- 
gence of  Lawrence,  the  plaintiff,  who  was  one  of  the  men  cm- 
ployed  by  Whittle,  was  injured.    The  Court  of  Common  Pleas 
and  the  Court  of  Appeal  were  of  opinion  that  the  defendants 
were  not  liable.  The  grounds  on  which  the  decision  was  placed 
will  be  stated  fully  subsequently.    Here,  however,  may  be 
quoted  remarks  made  by  Cockbum,  C.  J. :  ''  It  appears  to  me 
that  the  defendants  put  the  engine  and  this  man  Lawrence 
at  Whittle's  disposal  just  as  much  as  if  they  had  lent  both  to 
him.    But  when  one  person  lends  his  servant  to  another  for 

(6)  (1811)  R.  &  R.  198.  London  A  BrighUm  RaU.  Co.  (1880). 

(c)  (187«)  L.  R.  1  C.  P.  D.  556  ;      42  L.  T.  173. 
i  a   P.  D.   205 ;  see  also  Self  y. 
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a  particular  employment,  the  servant  for  anything  done  in 
that  particular  employment  must  be  dealt  with  as  the  servant 
of  the  man  to  whom  he  is  lent,  although  he  remains  the 
general  servant  of  the  man  who  lent  him.  Looking  at  the 
present  case,  I  think  we  must  arrive  at  the  conclusion  that 
Lawrence  was  practically  in  Whittle's  service  at  the  time  he 
was  guilty  of  the  negligence  complained  of :  and  this  being 
so,  it  follows  that  Lawrence  became  the  fellow-servant  of  the 
plaintiflF"  (cZ). 

One  may  be  for  some  purposes  a  servant,  and  for  others 
not.  A  'prima  donna,  engaged  to  sing  so  many  nights, 
would  not  be  for  all  purposes  a  servant  ;  obviously  she  would 
not,  for  example,  be  a  servant  within  the  meaning  of  the 
24  &  25  Vict.  c.  96,  s.  68 ;  nor  would  she  be  bound  to  sing  as 
the  manager  chose  to  direct.  Yet  she  is  so  far  regarded  as  a 
servant,  that  an  action  will  lie  for  enticing  her  away  from 
her  employment  (e).  The  proprietor  of  a  cab  and  horse 
who  entrusts  them  to  a  driver  for  the  day,  to  be  used  at 
the  driver  s  discretion,  the  latter  paying  a  fixed  sum  for  the 
cab,  and  all  that  he  makes  above  that  sum  being  his  peixjui- 
site,  does  not  stand  in  the  relation  of  master  to  the  driver  ; 


(rf)  Chapter  XXVII.  It  is  difficult 
to  reconcile  these  expressions  with 
the  remarks  of  Parke,  B.,  in  Qicar- 
rtian  v.  Burnett,  Compare  Sicainson 
V.  North  Eastern  Ilail.  Co.  (1878) 
L.  R.  3  Ex.  D.  341  ;  47  L.  J.  Ex. 
372  ;  38  L.  T.  201  ;  26  W.  R.  413. 
In  accordance  with  Hoiirke  v.  TFhitc 
Moss  Co.  is  Johnson  v.  Boston  (1875), 
118,  Mass.  114.  (Plaintiff,  in  the  em- 
ployment of  T.,  who  employed  a  large 
number  of  workmen  in  drilling  and 
blasting  rocks.  Plaintiff  was  sent  by 
T.  to  drill  and  blast  rocks  in  a  sewer 
which  the  defendants  were  construct- 
ing ;  the  whole  work  was  under  the 
general  supervision  of  the  defendants' 
superintendent  of  sewers  and  foreman ; 
T.  jwid  his  men  $2*25  anlay,  and  had 
no  power  to  dismiss  them  or  give 
orders ;  the  defendants  paid  T.  $2. 45 
each  day  for  each  of  his  men  when 
employed ;  the  plaintiff  was  injured 
by  the  negligence  of  the  defendants' 


servants  in  not  "bracing"  the  sewer. 
Held  on  the  authority  of  Wiggett  v. 
Fox,  11  Ex.  832,  and  Kimball  v. 
Cushman,  3  Mass.  194,  that  the 
plaintiff  could  not  recover,  he  being 
a  fellow-servant  of  the  servants  of 
the  defendants. )  See  also  Stevens  y. 
Armstrong,  6  N.  Y.  435.  (Defendant 
sent  his  servant  to  B.'s  store  to  get  a 
box  which  he  had  bought  of  P.  By 
pel-mission  of  P.  the  servant  went  to 
a  loft  for  the  box,  and  lowered  it 
dowii.  Through  the  negligence  of 
the  servant  the  box  fell,  and  injured 
the  [)laintiff.  The  Court  held  that 
while  so  engaged  the  servant  was  the 
servant  of  P. )     But  query. 

(c)  Lumhy\.  Gyc  (1853),  2  E.  & 
B.  216  ;  22  L.  J.  Q.  B.  463.  Com- 
pare the  remarks  of  Lord  Westbury 
m  Knox  v.  Gyc,  L.  R.  5,  E.  &  I. 
Ap.  675,  as  to  a  similar  ambiguity  in 
**  trustee." 
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the  relation  is  rather  that  of  bailor  and  bailee.  But,  looking 
to  the  provisions  of  6  &  7  Vict.  c.  86,  ss.  10,  23,  24,  27,  and  28, 
the  Queen's  Bench  Division  have  held  that  "  as  regards  mis- 
chief done  by  the  driver,  who  is  selected  by  the  proprietor, 
the  relation  of  master  and  servant  so  far  exists  as  to  render 
the  proprietor  responsible  for  the  acts  of  the  driver  "  (/).  A 
railway  company  employed  under  a  subcontract  Messrs. 
Chaplin  and  Home  to  carry  goods  for  them.  A  bale  delivered 
to  the  railway  company  to  be  carried  by  them  was  stolen  by 
Johnson,  one  of  Messrs.  Chaplin  and  Home's  servants.  The 
question  arose  whether  he  was  a  servant  of  the  railway  com- 
pany within  the  8th  section  of  the  Carriers  Act,  11  Geo.  IV. 
&  1  Will.  IV.  c.  68,  which  says  that  "  nothing  in  the  Act 
contained  shall  be  deemed  to  protect  any  mail  contractor, 
stage  coach  proprietor,  or  other  common  earner  for  hire,  from 
liability  to  answer  for  loss  or  injury  whatsoever  arising  from 
the  felonious  acts  of  any  coachman,  guard,  book-keeper, 
porter,  or  other  servant  in  his  employ."  It  cannot  be 
doubted  that  Johnson  was  not  for  all  purposes  the  servant 
of  the  railway  company.  Yet  the  Court  of  Exchequer 
decided  that  Johnson  was  a  ''  servant "  within  the  meaning 
of  the  8th  section.  "  I  think,"  said  Rolfe,  B.,  "  that  a  very 
large  construction  ought  to  be  given  to  these  words ;  they 
must  be  taken  to  mean  book-keepers,  porters,  or  other  per- 
sons actually  employed  to  do  what  the  carrier  has  undertaken 
to  do  "  (g).  A  man  who  employs  contractors  is,  as  a  rule, 
not  responsible  for  the  acts  of  them  or  their  servants ;  but 
it  will  be  seen  in  a  subsequent  chapter  that  liability  will  be 
incorred,  and  they  will  be  treated  as  his  servants  if  he 
interfere  with  and  direct  them  {h).    To  take  another  example 


{/)  PowUs  V.  Hider  (1856),  6  E.  In  reference  to  the  same  word  in  the 

It  B.  207 ;  VenabUa  v.  Smith  (1877).  8th    sect,  of   the  Railway  &  Canal 

L.  K.  2  Q.  B.  D.  279  ;  and  remarks  Traffic  Act  of  1854,  Lonl  Blackburn 

of  Grove,  J.,  in  Steel  y.  Lester  (1877),  said  in  Doolan  v.  Midland  Rail,  Co, 

1^  R.  8  C.  P.  D.  126.    The  subject  (1877),  L.  R.  2  H.  of  L.  1810,  the 

baa  been  lately  reyiewed  in  King  v.  word  '*  embraces  servants  as  well  as 

Spurr,    See  dhapter  III.  agents.'* 

ig)  Maehu  v.  London  <t-  S.  W,  R.  {Ji)  Chapter  XXYIII. 
Co.  (1848),  2  Ex.  415  ;  17  L.  J.  Ex. 
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of  the  same  diflSculty,  a  person  may  not  have  been  properly 
appointed  a  servant  of  a  banking  or  other  company,  and  he 
could  not  fairly  contend,  as  a  regularly  appointed  servant 
could,  that  he  was  entitled  to  a  certain  notice  before  being 
discharged;  but  if  he  were  suflfered  to  act  as  cashier, 
manager,  or  otherwise,  the  company  would  not  be  permitted 
to  disclaim  responsibility  for  his  acts  (i). 

Subsequently  it  will  be  pointed  out  that  for  some  purposes 
a  volunteer  is  treated  as  a  servant  (j).  In  the  chapters  re- 
lating to  masters'  liabilities  for  the  acts  of  servants,  it  will  be 
seen  that  those  who  de  facto  perform  work  for  another,  though 
not  under  any  agreement,  will  be  treated  as  servants  {k). 
This  has  long  been  recognised.  "  A  wife,  a  friend,  a  rela- 
tion^ that  use  to  transact  business  for  a  man/'  says  Blackstone, 
"  are  quoad  hoc  his  servants  "  {k).  In  other  words,  though  the 
relation  of  master  and  servant  does  not  strictly  exist,  they 
may  bind  him  as  his  agents. 

Often  the  difficulty  in  ascertaining  whether  a  person  is  a 
servant  or  not  is  one  of  fact. 

Services  are  frequently  rendered  under  circumstances  which 
leave  it  uncertain  whether  they  are  done  in  virtue  of  an 
implied  contract  or  out  of  affection  and  gratitude.  A  person 
goes  to  stay  with  a  relative  and  does  work  for  him.  A  boy 
is  taken  into  a  household  out  of  charity  and  assists  his 
benefactor.  A  person  does  work  for  another^  who  has  pro- 
mised or  is  expected  to  leave  him  a  legacy  (I).  It  is  not 
easy  to  say  in  such  cases  whether  or  not  there  was  an  implied 
contract  of  hiring  and  service.  It  matters  not  that  no  words 
on  the  subject  passed ;  if  the  understanding  be  that  one  is  to 
do  work  for  another  and  subject  to  his  orders,  the  relation  of 
master  and  servant  will  exist.     Often  it  is  not  easy  to  know 

(t)  Bank  of  United  States  v.  Dan-  riage  injured  by  defendant's  team ;  at 

dridge,    2  Wheaton,    64.      See  also  time  of  injury  the  team  driven  not 

R,    V.  Beacall  (1824),    1   C.    &   P.  by  servant  of  defendant,  but  by  per- 

457 ;  Be  County  Assurance  Co.  (1870),  son  to  whom  defendant  had  intrusted 

Ii.   B.   5    Ch.   288  ;   and   Brice   on  the  reins ;  defendant  liable). 

UUra  Vires,  644.  (k)  Com.  1,  418. 

ij)  Chapter XXVII.;  Boothy.MisUr  (l)  See  Chapter  XIII. 
(1886),  7  C.  &  P.  66  (plaintirs  car- 
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whether  the  parties  meant  or  understood  what  they  did  not 
in  fact  express,  or  expressed  what  they  did  not  really  mean. 
In  the  many  cases  which  have  arisen  with  respect  to  persons 
alleged  to  be  clerks  or  servants  within  the  meaning  of  24  & 
25  Vict,  c.  96, 8. 68,  the  difficulty  has  been  chiefly  one  of  fact ; 
the  jury  have  been  asked  to  say,  from  the  whole  circumstances 
connected  with  the  employment,  whether  the  prisoner  was  a 
servant 

So  many  are  the  acceptations  of  the  word  "  servant,"  that  no 
definition  which  will  include  all  uses  of  it  is  possible.  How  it 
is  employed  in  any  statute  can  be  known  only  by  studying  the 
language  and  object  of  the  enactment  Take,  for  example,  the 
phrase  "servant  and  other  person"  in  the  32  &  33  Vict  c.  14,  s. 
11.  Tenements  occupied  as  a  house  for  the  purposes  of  trade 
only,  or  as  a  warehouse  for  the  sole  purpose  of  lodging  goods, 
wares,  or  merchandise  therein,  or  as  a  shop  or  counting-house, 
or  being  used  as  a  shop  or  counting-house,  are  exempted  from 
inhabited  house  duties, ''  although  a  servant  or  other  person 
may  dwell  in  such  tenement,  or  part  of  a  tenement,  for  the 
protection  thereof"  Every  species  of  servant  does  not 
come  within  this  exception.  The  object  of  the  Legislature 
in  creating  it  must  be  considered.  It  was  not  intended 
that  under  this  section  a  counting-house  or  warehouse 
should  be  used  also  as  a  dwelling-house.  The  respondent 
in  Yewens  v.  Noakea  (m)  claimed  exemption  in  respect 
of  premises  used  for  the  purpose  of  his  trade.  A  clerk 
in  his  employment  at  a  salary  of  £150  a  year  lived  on 
the  premises  in  order  to  take  care  of  them;  he  and  his 
wife,  children,  and  servant  occupied  five  rooms.  The  Court 
of  Appeal  thought  that  the  clerk,  though  a  servant,  did  not 
come  within  the  Act.  "  It  appears  to  me,"  said  Lord  Justice 
Tbesiger,  "  that  the  Legislature,  in  using  the  term  '  servant/ 
is  using  that  term  in  the  ordinary  and  popular  sense  of  it ; 
that  is  to  say,  not  in  the  sense  in  which  any  clerk  or  manager 
is  called  the  servant  of  his  employer,  or  in  the  sense  in  which 
the  judges  might  be  said  to  be  the  servants  of  the  Crown, 

(m)  (1880)  L.  R.  6  Q.  B.  D.  530. 
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but  in  the  sense  of  the  ordinary  menial  or  domestic  servant." 
Yet  even  in  this  case,  Lord  Justice  Thesiger  added,  if  the 
Commissioners  had  found  as  a  fact  that  the  clerk  was  a 
servant  or  other  person  within  the  Act,  the  Court  would  not 
have  been  justified  in  interfering  with  their  decision.  On 
the  other  hand,  in  Rolfe  v.  Hyde  (ti),  decided  subsequently, 
the  Court  thought  that  the  Income  Tax  Commissioners  were 
justified  in  finding  that  a  cashier  with  a  salary  of  £200  a  year, 
who  occupied  a  sitting-room  and  bedroom  on  the  top  storey 
of  the  respondent's  warehouses  and  counting-houses,  and  who 
slept  on  the  premises  solely  as  caretaker  and  for  their  pro- 
tection, was  "a  servant  or  other  person"  within  41  Vict.  c.  15, 
s.  13,  part  2. 

(w)  (1881)  li.  R.  6  Q.  B.  D.  673. 


CHAPTER    III. 

HIRING  AND  SERVICE  AND   SIMILAR  CONTRACTS. 

The  relation  of  master  and  servant  may  be  still  further 
explained  by  distinguishing  it  from  other  legal  relations 
which  it  approaches,  and  with  which  it  is  often  confounded. 

Servant  aiul  Agent. 

A  servant  is  for  certain  purposes,  and  in  certain  circum- 
stances, hereafter  stated,  the  agent  of  his  master  (a).     He  is 
authorised  to  pledge  the  credit  of  his  master  in  many  cases, 
and  we  shall  find,  so  far  as  torts  are  concerned,  that  he  is 
treated  as  the  agent  of  the  master,  even  for  acts  which  the 
latter  has  prohibited,  and  that  the  master  is  held  respon- 
sible for  the  acts  of  his  servant  in  the  course  of  his  employ- 
ment.     Sometimes  the  terms  agent  and  servant  are  used, 
especially  in  the  Courts  of  the  United  States,  as  if  inter- 
changeable (6).      it  is,  however,  frequently  necessary    to 
distinguish  them.     "  A  principal  has  the  right,"  said  Bram- 
vell,  B.,  in  R.  v.  Walker  (c),  "  to  direct  what  the  agent  has 
to  do ;  a  master  has  not  only  that  right,  but  also  the  right  to 
say  how  it  is  to  be  done."     The  question  most  frequently 
arises  with  reference  to  the  meaning  of  **  clerk  or  servant  *' 
in  the  68th  sect,  of  the  24th  &  25th  Vict.,  c.  96.    The  Courts 
have  looked  not  so  much  to  the  foim  of  remuneration  as  to 
the  question  whether  the  alleged  "  clerk  or  servant "  was  free 

(*)  Chapter  XXVI.  indeed,  one  is  usually  quite  as  exact 

(*)  *•  The  two  terms,  *  master  and  as  the  other  ;  "  Schouler  on  Domestic 

*^Mit,*  and  'principal  and  agent,*  Relation,  612.    He  speaks  of  the  term 

*[«    frequently     interchanged,      as  *•  servant"  as  offensive,  p.  600. 

"wngh  identical  in  meaning,  and,  (c)  (1868)  27  L.  J.  M.  C.  207. 
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to  caony  out  the  object  of  the  employment  in  the  manner  which 
seemed  good  to  him.  In  It,  v.  Bowei^a  (d)  the  prisoner,  who 
Avas  employed  to  collect  orders  for  coals,  was  at  liberty  to  get 
orders,  and  receive  the  money  as  he  "  thought  fit."  Erie, 
C.J.,  said  "A  person  who  is  employed  to  get  orders  and 
receive  money,  but  who  is  at  liberty  to  get  those  orders  and 
receive  that  money  where  and  when  he  thinks  proper,  is  not 
a  clerk  or  servant  within  the  meaning  of  the  statute.  The 
construction  of  the  documents  decides  this  case.  Under  the 
fii*st  agreement  the  prisoner  was  a  servant ;  but  under  the 
second  he  was  at  liberty  to  dispose  of  his  time  in  the  way  he 
thought  best,  and  to  get  or  abstain  from  getting  orders  on 
any  particular  day  as  he  might  choose ;  and  this  state  of 
things  is  inconsistent  with  the  relation  of  master  and 
servant." 

It  is  essential  that  the  subject-matter  and  scope  of  each 
Act  in  which  "  servant "  or  "  agent  "  is  found  should  be  care- 
fully considered  in  order  to  determine  whether  the  former  is 
convertible  with  or  included  under  the  latter.  The  facts  in 
Lamb  v.  Attenborough  (e)  showed  that  a  clerk  of  a  wine 
merchant  was  authoiised  by  his  master  to  sign  delivery 
orders  in  his  master's  name,  and  to  receive  dock  warrants  in 
his  own,  and  that  he  was  also  authorised  to  pledge  the 
warrants  for  the  purposes  of  his  master  s  business.  In  many 
respects  obviously  this  servant  was  the  agent  of  his  master  ; 
but  the  Court  of  Queen's  Bench  decided  that  he  was  not 
an  agent  within  the  Factors*  Acts,  6  Geo.  IV.,  c.  94,  and 
5  &  6  Vict.,  c.  39,  and  that  his  master  was  entitled  to 
recover  dock  warrants  which  he  had  fraudulently  pledged 
with  a  pawnbroker  as  security  for  money  lent  to  him  (/). 

((/)  (1866)  1  L.  R.  C.   C.   41  ;  35  *    (e)  (1862)  1  B.  &  S.  831. 

L.  J.   M.  C.  206 ;  hcc  R,  v.  Negus  (/ )  See  distinctions  between   ser- 

(1873),  L.  K  2  C.   C.  34  ;  42  L.  J.  vant  and  agent  stated  in  Wharton  on 

M.  C.  62,  and  the  cases  mentioned  Agency,  s.  20.     Some  of  them  appear 

in  note  (A)  of  preceding  chapter.  fanciful. 
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Servant  and  Bailee. 

In  its  widest  acceptation  bailment  includes  contracts  of 
hiring  and  service  (g) ;  and  sometimes  a  bailee  is  loosely 
spoken  of  as  a  servant.  Thus  in  Ward  v.  Macauley  (h)  it  is 
said  "  the  carrier  is  considered  in  law  as  the  servant  of  the 
owner,  and  the  possession  of  the  servant  is  the  possession  of 
the  master."  The  two  relations,  however,  are  distinct,  and  it 
is  frequently  highly  important,  especially  in  questions  of 
criminal  law,  to  distinguish  them.  In  its  more  limited 
signification  bailment  is,  as  defined  by  Justice  Story,  "a 
delivery  of  a  thing  in  trust  for  some  special  object  or 
purpose,  and  upon  a  contract,  express  or  implied,  to  conform 
to  the  object  or  purpose  of  the  trust "  (i).  One  technical 
distinction  leading  to  important  practical  results  must  be 
recognised.  At  common  law  a  bailee,  unlike  a  servant,  was 
anderstood  to  have  poasesnon  of  property  in  his  charge,  and 
the  consequence  was  that  a  bailee  could  not  be  guilty  of  lar- 
ceny, inasmuch  as  there  could  not  be  a  conversion,  or  in  other 
words  a  wrongful  change  of  possession  (k).  This  has  now  been 
altered  by  24  &  25  Vict.  c.  9G,  s.  3,  which  states  that  "who- 
soever, being  a  bailee  of  any  chattel,  money,  or  valuable 
security,  shall  fraudulently  take  or  convert  the  same  to  his 
own  use  or  the  use  of  any  person  other  than  the'  owner 
thereof,  although  he  shall  not  break  bulk  or  otherwise 
determine  the  bailment,  shall  be  guilty  of  larceny  (l),  and 
may  be  convicted  thereof  upon  an  indictment  for  larceny  ; 
but  this  section  shall  not  extend  to  any  ofience  punishable  on 
summary  conviction."    Where  a  drover  who  was  employed  on 


(g)  Story  on  Bailment,  s.  423. 

(A)  (1791)  4  T.  K.  489. 

(i)  Story,  s.  2. 

{k)  Rosooe,  Criminal  Evidence,  9th 
Ed.  651 .  The  rule  did  not  apply  to  pos- 
session acquired  by  trespass  or  fraud  ; 
S.  T.  Riley  (1853),  22  L.  J.  M.  C.  48. 

(/)  It  is  pointed  out  in  Russell  on 
Crimes  (ii  317),  that  '*the  distinc- 
tion between  a  serrant  and  bailee  is 


still  material ;  for  although  in  all 
such  cases  as  the  preceding  one  {R. 
V.  Hey,  1  Den.  <J.  C.  602  ;  2  C.  & 
K.  983)  tlio  drover  would  now  be- 
punishable  under  the  24  &  25  Vict, 
c.  96,  s.  3,  yet  he  would  only  bo 
punishable  as  for  a  simple  larceny, 
whereas  a  servant  is  much  more 
severely  punishable  under  s.  67." 
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a  single  occasion  to  take  pigs  to  L.,  and  deliver  them  to  G.,  and 
to  bring  back  whatever  money  he  received  from  G.,  the  drover 
being  paid  by  the  day,  but  at  liberty  to  drive  the  cattle  of 
any  other  person,  he  was  held  not  to  be  a  servant,  but  a  bailee, 
and  consequently  incapable  of  committing  larceny,  unless 
he  had  intended  at  the  time  of  receiving  the  pigs  to  appro- 
priate them  to  his  own  use  (m).  The  distinction  also  meets 
one  in  considering  the  responsibility  of  a  master  for  the  negli- 
gence or  tortious  acts  of  a  servant.  Thus,  in  Fowled"  v.  Lock  {n), 
the  question  arose  whether  a  cabdriver  was  a  servant  or  a 
bailee  in  these  circumstances  :  he  received  from  a  cab  pro- 
prietor a  cab  and  horse  on  condition  that  at  the  end  of  the 
day  he  should  hand  over  18^.,  he  retaining  for  himself  the 
balance  of  the  day's  earnings ;  the  horse's  food  to  be  supplied 
by  the  owner ;  and  the  owner  to  have  no  control  over  the 
driver  after  he  left  the  yard.  The  horse  which  the  cab 
proprietor  gave  was  fresh  from  the  country  ;  it  had  never 
before  been  harnessed  to  a  cab  ;  and  it  ran  away  and  injured 
the  driver.  The  jury  found  that  the  horee  was  not  reason- 
ably fit  to  be  driven  in  a  cab.  Byles,  J.,  and  Grove,  J.,  were 
of  opinion  that  the  relation  between  the  master  and  servant 
was  that  of  bailor  and  bailee,  and  that  the  driver  might 
recover  in  an  action  against  the  proprietor.  Willes,  J.,  on 
the  other  hand,  thought  that  the  relation  was  that  of  master 
and  servant,  or  that  of  co-adventurers,  and  that  in  the 
absence  of  proof  of  personal  negligence  or  misconduct  on  the 
part  of  the  former,  the  latter  could  not  recover.  It  has  been 
laid  down  that,  so  far  as  the  public  are  concerned,  a  cab- 
driver  paid  in  the  manner  above  stated  is  to  be  regarded  as 
a  ser\'ant,  and  that  the  cab  proprietor  will  be  answerable  for 
his  negligence  to  third  persons  who  are  injured  by  the 
latter.     In  two  cases  cited  below  (o),  this  conclusion   was 


(m)  R  V.  Goodbody  (1838),  8  C.  &  that  the  owner  had  no  right  to  control 

P.  665 ;  JL  V.  Cooke  (1871),  L.  R.  1  the  driver. 
C.  C.  295.  (o)  Poicles  v.  Hid^r  (1856),  6  E.  & 

{n)  (1872),    L.   R.   7  C.  P.    272  ;  B.  207  ;  25  L.  J.  Q.  B.  381  ;  VenabUs 

41  L.  J.  C.  P.  99 ;  26  L.  T.  476  :  v.  Smith  (1877),  L.  R.  2  Q.  B.  D. 
20  W.  R  672.     It  will  be  observed 
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<ledoced  from  the  language  of  the  Metropolitan  Hackney 
Carriage  Acts  (1  &  2  Will.  IV.  c.  22,  and  6  &  7  Vict.  c.  86). 
But  in  King  v.  Spurr  (p),  Grove,  J.,  and  Bowen,  J.,  declined 
to  hold,  in  accordance  with  certain  dicta  of  Lord  Campbell  in 
Powlts  V.  Hider,  that  these  Acts  necessarily  created  in  all 
cases  the  relation  of  master  and  servant  between  the  owner 
of  the  cab  and  the  driver.  "  There  is  a  great  diflference," 
said  Qrove,  J.,  "  between  this  and  the  case  where  a  man 
hires  only  the  cab  and  provides  the  horses  himself.  The 
difficulty  is  really  not  in  the  facts  of  Pcnvles  v.  Hider,  but  in 
the  language  used  by  the  judges." 


Sale  aTul  Contracts  of  Service. 

The  points  of  resemblance  between  sale  and  certain  con- 
tracts of  work  or  labour  or  hiring  and  service  are  consider- 
able. They  attracted  the  attention  of  the  Roman  jurists, 
and  several  passages  in  Gains,  the  Institutes,  and  the  Digest 
deal  with  them.  In  the  Institutes  the  following  case  is  put 
to  clear  up  the  difficulty  which  arises  when  materials  as  well 
as  labour  are  supplied  by  the  artificer:  "Suppose  Titius 
agrees  with  a  goldsmith  that  the  latter  shall  make  with  his 
own  gold  rings  of  a  specified  weight  and  size  for  ten  aurei,  is 
the  contract  one  of  sale  or  hire  ?  Cassius  says  that  there  is 
A  contract  of  sale  of  the  materials  and  of  hiring  of  the  work  ; 
but  it  has  been  decided  that  it  is  only  a  case  of  sale.  If 
Titius  had  given  his  own  gold,  and  a  price  had  been  fixed  for 
the  work,  of  course  the  contract  must  have  been  locatio 
condwctio  "  {q).  The  test,  in  short,  was,  Who  furnished  the 
material  ?  If  the  workman  did  so,  then  the  contract  was  one 
of  sale ;  if  not  the  workman,  the  contract  was  one  of  hiring 
and  service.  This  test,  however,  did  not  apply  to  cases  in 
which  the  employer  furnished  one  and  the  workman  another 


279  ;  46  U  J.  Q.  B.  470  ;  36  L.  T.  {q)  ui.  tit.  24,  s.  4;  Gains,  iu.,  146; 

509  ;  25  W.  B.  684.  Dig.  19,  2,  2  ;  Vangerow,  Lehrbuch 

( o)  (1881)  L.  R.  8  Q.  B.  D,  104  ;  der  PandekUn,  s.  632  ;  Laurent,  26th 

1»1  L  J.  Q.  B.  105 ;  45  L.  T.  709.  vol.,  p.  7  ;  Pothier,  Louage,  1  c  1. 
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part  of  the  material ;  there  the  rule  was  acceaaoi^um  sequitur 
pinndpcUe  (r).  Nor  was  the  test  strictly  applied  in  other 
cases ;  e.g.,  an  architect,  who  agreed  to  erect  a  building,  and 
find  the  materials,  was  said  to  have  entered  iuto  a  contract  of 
hiring  and  letting,  because  he  did  not  sell  the  soil  on  which 
the  house  stood,  and  to  which  it  was  an  accessory  («). 

The  question  possesses  impoi-tance  in  English  law  for 
several  reasons.  The  17th  sect,  of  the  Statute  of  Frauds 
states  that  "  no  contract  for  the  sale  of  any  goods,  wares, 
or  merchandises,  for  the  price  of  £10  sterling,  or  up- 
wards, shall  be  allowed  to  be  good  except  the  buyer  shall 
accept  part  of  the  goods  so  sold,  and  actually  receive  the 
same,  or  give  something  m  earnest  to  bind  the  bargain,  or  in 
part  payment,  or  that  some  note  or  memorandum  in  writing 
of  the  said  bargain  be  made  and  signed  by  the  parties  to  be 
charged  by  such  contract,  or  their  agents  thereunto  lawfully 
authorised."  Doubts  having  arisen  in  consequence  of  a  seiies 
of  decisions,  beginning  with  Towers  v.  Osborne  (t)  in  1724,  as  to 
whether  this  section  extended  to  executory  contiucts — that 
is,  contracts  for  future  and  not  immediate  delivery  of  goods — 
the  Legislature  passed  the  9  Geo.  IV.  c.  14  (Lord  Tenterden's 
Act)  which  stated  (sect.  7)  that  the  provisions  of  the  17th 
sect.  "  shall  extend  to  all  contracts  for  the  sale  of  goods  of 
the  value  of  £10  sterling  and  upwards,  notwithstanding  the 
goods  may  be  intended  to  be  delivered  at  some  future  time, 
or  may  not  at  the  time  of  such  contract  be  actually  made, 
procured,  or  provided,  or  fit  or  ready  for  delivery,  or  some 
act  may  be  requisite  for  the  making  or  completing  thereof, 
or  rendering  the  same  fit  for  delivery."  In  consequence  of 
these  enactments,  it  is  often  necessary  to  ascertain  whether 
a  contract  is  for  the  sale  of  goods  or  for  work  and  labour. 
The  question  has  been  the  subject  of  much  controversy. 
In  Atkinson  v.  Bell  (u),  it  was  held  that  a  contract  for  the 
manufacture  and  delivery   of  a  machine   was   within    the 


(r)  Story  on  Bailment,  247,  Domat,  (t)  1  Sir.  506. 

1,  tit.  4,  8.  7.  (m)  (1828)  8  B.  &  C.  277. 

{$)  Domat,  tit.  4,  s.  7. 
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statute.  In  Clay  v.  Yatea  {x) — an  action  by  a  printer  who 
bad  verbally  agreed  with  the  defendant  to  find  paper  for 
and  print  500  copies  of  a  treatise  called  "  Military  Tactics  '* 
at  so  much  a  sheet,  and  who  declined  to  print  the  introduc- 
tion, which  he  discovered  contained  libellous  matter — the. 
question  arose,  whether  the  contract  was  '^a  contract  for  sale 
of  goods  within  the  17th  sect  of  the  Statute  of  Frauds,  as 
extended  by  the  9  Geo.  IV.  c.  14,  s.  7.  The  Court  was  of 
opinion  that  it  was  not  within  the  statute.  In  his  judg- 
ment. Pollock,  C.B.,  observed,  that  in  his  /view  *'  the  true 
criterion  is,  whether  work  is  the  essence  of  the  contract,  or 
whether  it  is  the  materials  supplied.  My  impression  is,  that 
in  the  case  of  a  work  of  art,  whether  in  gold,  silver,  marble, 
or  plaster,  where  the  application  of  skill  and  labour  is  of  the 
highest  description,  and  the  material  is  of  no  importance  as 
compared  with  the  labour,  the  price  may  be  recovered  as 
work,  labour,  and  materials."  This  test  has  not  been 
adhered  to.  In  Lee  v.  Oriffin  (y),  which  was  an  action  by 
a  dentist  to  recover  the  price  of  two  sets  of  teeth,  this  test 
was  rejected ;  the  correctness  of  the  decision  in  Atki/naon 
V.  Bell  was  affirmed;  and  the  true  criterion  was  thus 
stated  by  Blackburn,  J. :  "  If  the  contract  be  such  that, 
when  carried  out,  it  would  result  in  the  sale  of  a  chattel,  the 
party  cannot  sue  for  work  and  labour;  but,  if  the  result 
of  the  contract  is  that  the  party  has  done  work  and  labour 
which  ends  in  nothing  that  can  become  the  subject  of  a 
sale,  the  party  cannot  sue  for  goods  sold  and  delivered." 
This  criterion  would  place  among  contracts  for  work  and 
labour  such  contracts  as  those  brought  before  the  Court  in 
Clark  V.  Mumford  (z)  (a  farrier  employed  professionally  and 
supplyiug  medicine),  and  in  Ghufton  v.  Armitage  (a)  (a 
machinist  employed  by  an  inventor  to  make  experiments,  the 
former  furnishing  the  materials),  and  contracts  for  making 
chattels  and  fixing  them  to  the  freehold  (&). 

{x)  (1856)  1  H.  &  N.  78.  C.  P.  20. 

(y)  (1861)  1  B.  fc  S.  272.  {b)  In  Benjamin  on  Sale,  2nd  ed., 

(z)  (1811)  8  C^amp.  87.  p.  84,  the  rule  is  thus  stated  :  '*  If 

(s)  (1845)  8  C.  B.  836 ;  15  L  J.      the  contract  is  intended  to  result  in 
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Servant  and  Contractor. 

The  distinction  between  servant  and  contractor  is,  in 
theory,  clear.  It  is  recognised  in  Bapson  v.  Cubitt  (c), 
Reedie  v.  London  <fe  JV.  W,  R.  Co,  (d),  Ov€fiix)n  v.  Free^ 
man{e),  Peachey  v.  Rowland  (/),  and  many  other  cases,  and 
important  coDsequences  hang  upon  it  Speaking  generally,  it 
may  be  said  that  if  a  person  who  is  employed  to  execute  work 
exercises  an  independent  employment,  and  is  not  subject  to 
control — if,  e.g,,  a  tradesman  is  called  in  by  a  householder  to 
do  a  certain  job  in  the  way  which  seems  best  to  the  former — 
he  is  a  contractor  not  a  servant.  Probably  the  distinction 
cannot  be  put  more  clearly  than  it  wa«  by  Lord  Justice 
Brett  in  explaining  the  law  to  the  Select  Committee  on 
Employers*  Liability.  "If  you  were  to  contract  with  a 
person  that  he  and  his  servants  should  do  all  your  work  in 
the  way  you  should  direct  his  servants  to  do  it,  they  are 
your  servants ;  that  is  only  a  different  mode  of  paying  them ; 
but  if  you  contract  that  he  and  his  servants  should  do  the 
work  in  the  way  he  thinks  best,  then  he  is  a  contractor"  (g). 
Clear  though  the  distinction  appears,  it  is  often,  in  practice, 
drawn  with  difficulty.  The  two  relations  approximate.  In 
our  complicated  modern  society,  it  may  not  be  [easy  to 
determine  whether  a  person  is  a  contractor  or  servant ;  and 
one  who  is  the  former  will  be  treated  for  certain  purposes  as 
if  he  were  the  latter  in  the  event  of  his  being  controlled  and 
directed  by  the  former  (h). 


transferring  for  a  price  from  B.  to  A. 
a  chattel  in  whicn  A.  had  no  pro- 
vioiis  property,  it  is  a  conti'act  for 
the  sale  of  a  chattel."  A  similar 
question  arose  as  to  the  words  '*  living 
by  buying  and  selling  "  in  21  James  f. 
c.  19,  8.  2,  and  6  Geo.  IV.  c.  16,  s.  2. 
Under  these  statutes  the  Courts  held 
that  a  man  who  sold  stones  from  a 
quarry  on  his  own  estate,  or  bought 
a  coal  mine,  and  worked  it,  and  sold 
the  coals,  did  not  come  within  the 
above  words  ;  Montagu  and  Gregg's 


Bankrupt  Laws,  p.  8. 

(c)  (1842)  9  M.  &  W.  710  ;  6  Jur. 
606. 

id)  (1849)  4  Ex.  244. 

(0  (1852)  11  C.  B.  867;  16  Jur. 
21  L.  J.  C.  P.  62 ;  8  C.  k  K.  49. 

(/)  (1863)  13  C.  B.  182. 

(s)  1877,  vol.  X.  p.  123. 

(h)  Wood  (Master  &  Servant,  p. 
601)  thus  distinguishes  the  two  rela- 
tions :  "  When  a  person  lets  out 
work  to  another  to  be  done  by  him, 
such  person  to  furnish  the  labour. 
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Servant  and  Appi^entice, 

The  distinction  between  servant  and  apprentice  is  of  less 
importance  than  it  was  before  the  repeal  of  the  5  Eliz.  c.  4, 
&  5,  when  apprenticeship  was  compulsory.  That  statute 
made  it  wrongful  for  "any  person  or  persons,  other  than 
such  as  now  do  lawfully  use  or  exercise  any  art,  mystery,  or 
manual  occupation,  to  set  up,  occupy,  use,  or  exercise  any 
craft,  mystery,  or  occupation  now  used  or  occupied  within 
the  realm  of  England  or  Wales,  except  he  shall  have  been 
brought  up  therein  seven  years  at  the  least  as  an  appren- 
tice, in  manner  and  form  abovesaid."  This  was  extended 
to  other  trades  than  those  mentioned  in  the  Act ;  and  the 
law  remained  so  until  1814  (i).  It  is  still,  however,  occa- 
sionally necessary — ^for  example,  with  reference  to  stamps — 
to  determine  whether  a  contract  is  one  of  apprenticeship  or 
hiring  and  service,  the  rights  and  duties  under  the  two  con- 
tracts not  being  in  all  respects  the  same  (k).  In  some  of  the 
early  settlement  cases  in  which  the  question  was  considered 
whether  a  person  had  obtained  a  settlement  by  contract  of 
service  for  a  year — for  example,  in  R.  v.  Bolton  (Q — it  was 
laid  down  that  a  contract  of  apprenticeship  did  not  exist 
unless  the  word  apprentice  was  used  ;  but  at  all  events, 
since  12.  v.  Mountsorrel  (tti)  this  has  not  been  held  essen- 
tial "No  technical  words,"  said  Lord  Kenyon  in  Rex  v. 
RaiThhara  {n),  "are  necessary  to  constitute  the  relation  of 


and  the  contractee  reserving  no  con- 
trol over  the  work  or  workmen,  the 
relation  of  contractor  and  contractee 
exiats,  and  not  that  of  master  and 
aenrant.'*  (Action  against  secretary 
of  Commissioners  to  improve  Wicklow 
harbour,  for  placing  certain  piles  not 
lifted  ;  defence  that  the  defendants 
had  committed  the  execution  of  the 
work  to  a  certain  contractor ;  held 
a  gpod  defence.)  Gilbert  v.  Hatpin, 
3  Ir.  Jur.  N.  S.  800.  The  difficulty 
of  distingaiahing  the  two  wiU  be  best 
appreciated  by  referring  to  two  cases  ; 


Sadler  v.  Hejiloek  (1855),  4  E.  &  B. 
570,  and  SprmU  v.  Hemmingicay,  li 
Pick.  1. 

(i)  54  Geo.  III.  c.  96.  See  remarks 
of  Jessel,  M.R.,  in  JU  Camden  Chari- 
ties, L.  R.  18  Ch.  1).,  p.  325. 

(it)  See  with  respect  to  stamps, 
Chanter  XI.  For  purposes  of  em- 
bezzlement Acts  an  apprentice  is  a 
servant ;  M,  v.  Melliah  (1805),  Russ, 
&  Ry.  80. 

(/)  (1783)  Cald.  369. 

(m)  (1814)  2  M.  &  S.  460. 

(n)  (1801)  1  East,  531. 
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master  and  apprentice."  The  words  "  teach  "  or  "  instnict,"  or 
the  like,  need  not  be  employed.  The  Court  will  judge  from 
the  whole  contract  whether  the  substantial  and  principal 
object  of  the  contract  be  to  hire  and  serve,  or  to  teach  and 
learn ;  in  other  words,  to  create  the  relation  of  master  and 
servant,  or  that  of  master  and  pupil  (o).  The  payment  of  a 
premium  is  strong  evideuce  of  apprenticeship,  but  it  is  not 
decisive ;  nor  will  the  absence  of  a  premium  be  proof  that  the 
contract  is  one  of  hiring  and  service  (p).  "  Where  teaching 
on  the  part  of  the  master,"  said  TauntoD,  J.,  in  R,  v.  Credi- 
ton  (j),  "  or  learning  on  the  part  of  the  pauper  is  not  the 
primary,  but  only  the  secondary,  object  of  the  parties,  that 
will  not  prevent  (where  work  is  to  be  done  for  the  master) 
the  contract  being  considered  one  of  hiring  and  service  "  (?•)• 


Sei^unt  and  Teiiant 

The  same  person  may  be  at  once  the  servant  and  the  tenant 
of  another;  there  is  no  incompatibility  between  the  rela- 
tions (a).  But  in  law,  the  possession  of  the  servant  is  that  of 
the  master ;  and  from  this  principle  follow  impoitant  conse- 
quences with  respect  to  the  occupation  of  premises  by  ser- 
vants. 

(1.)  As  regards  menial  or  domestic  servants,  or  officials 
occupying  premises  belonging  to  their  masters  or  employers. 
The  cases  which  are  cited  below  show  that  when  a  servant  or 
an  official  occupies  a  house,  or  room,  or  land  for  the  purpose 
of  his  service,  and  for  the  more  convenient  discharge  of  his 
duties,  the  relation  of  landlord  and  tenant  is  not  created ; 
the  servant  or  official  has  no  estate  or  interest  in  the  pre- 
mises or  land  {t) ;  and  he  did  not  acquire  a  settlement  by 

(o)  R.  V.  King's  Lynn  (1826),  6  B.  (»)  Cockbum,  C.  J.,  in  R.  v.  Spur- 

k  C.  97.  rell  (1866),   L.  R.  1  Q.  R  72  ;  35 

{p)  Bayley,   J.,   in  R.  v.  Kin^s  L.   J.    M.    C.    74.     As    to    steward 

Lyrnu  being  lessee  of  employer,  Selsey  v. 

{q)  (1881)  2  B.  &  A.  493.  Rhoades  (1824),  2  S.  &  S.  49. 

(r)    See    Appendix     A    to    this  {t)  R,  v.  South  Nnoton  (1830),  10 

chapter.  B.  &  C.  838. 
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such  occupation.  **  If  the  occupation  of  the  servant  be  neces- 
sary to  the  service,"  said  Cockbum,  C. J.,  in  R,  v.  Spui^^ell  (u), 
**  then  I  think  his  occupation  is  the  occupation  of  the  master, 
although  the  remuneration  which  the  servant  receives  is  the 
less  on  account  of  his  having  the  advantage  of  premises,  or  a 
house  for  the  purpose  of  his  habitation.  On  the  other  hand, 
if  the  occupation  be  not  necessary  to  the  service,  then  the 
fact  that  the  advantage,  of  the  occupation  is  part  of  the 
remuneration  of  the  service  will  not  render  that  occupation 
less  an  occupation  qaa  tenant  than  it  would  have  been  if 
the  man  had  paid  rent"  Hence  it  has  been  held  that  a 
servant  who  was  wrongfully  dismissed,  and  whose  chattels 
had  been  removed  to  a  place  where  he  might  have  taken 
them  but  did  not,  cannot  recover  damages  for  injury  to  his 
goods  by  the  weather  {x).  The  relation  of  master  and  servant 
having  been  broken,  though  wrongfully,  the  former  had  a 
right  to  remove  the  furniture.  It  may  be  added,  that  a 
servant  residing  in  premises  assigned  to  him  for  residence  by 
his  master,  cannot  dispute  the  title ;  and  that  having  got  in 
as  a  licensee,  he  must  first  give  up  possession  if  he  intends  to 
do  so  (y). 

When  a  servant  is  allowed  to  remain  in  a  house  or  room 
long  after  the  termination  of  the  relation  of  master  and 
servant  is  at  an  end,  it  may  be  a  question  whether  a  tenancy 
is  not  formed.  But  no  tenancy,  not  even  a  tenancy  at  will, 
is  to  be  presumed  from  the  mere  circumstance  that  a 
servant  does  in  fact  remain  in  possession  for  a  short  time 
after  the  termination  of  the  service.  Probably  the  rule  is 
accurately  stated  in  Kenuins  v.  StcUe  of  New  York  (0),  in 
which,  in  answer  to  a  contention  that  immediately  upon  the 
termination  of  service  a  tenancy  at  will  arose,  the  Court 
said,  "  In  order  to  have  that  eflfect,  the  occupancy  must  be 
sufficiently  long  to  warrant  an  inference  of  consent  to  a 
difiSsrent  holding.    Any  considerable  delay  would  be  suffi- 

(tt)  See  note  (s),  {y)  Doe  dem.  Willis  y.  Birchmore 

(z)  Lake  y.    CdmpbeU    (1862),   5  (1839),  9  A.  &  £.  662 ;  J)oe  dcm.  John- 

L.  T.  K.  &  6B2;  Doe  dem.  Nieholl  9on  y.  Baytvp  (1885),  8  A.  &  £.  188. 

T.  MeKaeg  (1830),  10  B.  ft  C.  721.  (z)  15  Sickle,  225. 
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cient,  but  I  can  see  no  principle  which  would  change  the 
occupant  eo  inatante  from  a  mere  licensee  to  a  tenant." 

(2.)  Officers  or  servants  of  Government  claiming  to  be 
exempted  from  the  payment  of  rates.  Persons  who  occupy 
property  belonging  to  the  Crown  merely  as  servants  of  the 
Crown,  and  solely  for  the  purposes  of  their  duties,  are  exempt. 
But  if  the  occupation  be  more  than  what  is  reasonably 
required  for  the  performance  of  their  duties,  they  are  liable 
to  be  mted  in  respect  of  the  excess  (a). 

(3.)  As  regards  the  right  to  vote,  the  rule  is  thus  stated  in 
"  Rogers  on  Election  Law  "  (6) :  "  Where  residence  in  an 
official  or  other  house  is  necessary  or  conducive  to  the  efficient 
performance  of  the  duty  or  service  required,  and  is  either 
expressly  or  impliedly  made  a  pai't  of  such  duty  or  service, 
there  the  relation  of  landlord  and  tenant  is  not  created.  But 
where,  without  any  obligation  to  reside  in  a  particular  dwell- 
ing, an  officer  or  servant  chooses  to  occupy  a  house  which  is 
provided  for  him,  the  circumstance  that  he  receives  less 
salary  or  wages  in  consideration  of  the  benefit  he  derives  from 
occupying  a  house  convenient  for  the  discharge  of  his  duty 
or  service,  or  that  he  would  have  an  allowance  for  rent  or 
lodging-money  if  he  did  not  occupy  it,  will  not  prevent  him 
from  occupying  as  tenant "  (c), 

(4.)  Very  much  the  same  question  has  arisen  in  regard  to 
burglary :  it  being  requisite  to  state,  in  an  indictment 
for  that  crime,  who  is  the  owner  of  the  premises  which  have 
been  broken  into.  It  has  been  held  that  if  a  public  servant 
or  other  person  reside  in  royal  palaces  or  apartments  which 
belong  to  the  Crown,  the  apartments  cannot  properly  be 
described  as  his;  they  are  the  property  of  the  Crown, 
Thus,  when  three  persons  were  indicted  for  breaking  into  the 
lodgings  of  Sir  Henry  Hungate  at  Whitehall,  and  there 
stealing  certain  goods,  the  judges  thought  that  the  indictment 
must  be  laid  for  breaking  into  the  king's  mansion  called 

(a)  Earlo/BuU  v.  Grindall  (1786),  8  Q.  B.  14.     Appendix  B. 
1  T.  R.  838.    R.  ▼.  Mathews  (1777),  (6)  18th  ed.  p.  64. 

Cald.  1 ;   Portland  v.  St,  Margaret,  (c)  Smith  y.  Seghill  (1875),  L.  R. 

Cald.  3  n. ;  A  v.  Ponsonby  (1842),  10  Q.  B.  422. 
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Whitehall  (c2).  So,  too,  in  the  case  of  the  Invalid  Office  at 
Chelsea.  It  was  a  (Jovemment  office,  the.  upper  part  of 
which  was  occupied  hy  William  Bunbury,  the  rent  and 
taxes  of  the  whole  house  being  paid  by  the  Government.  It 
was  described  in  an  indictment  as  Bunbury's  dwelling-house. 
This  was  held  to  be  a  misdescription  (e).  The  general  rule 
seems  to  be,  that  premises  occupied  by  servants  of  a  public 
company  must  be  described  as  the  company's  premises. 
Thus  a  house  belongiug  to  a  company  in  which  S.  and 
many  other  persons  as  officers  of  the  company  had  separate 
rooms,  was  held  to  be  not  properly  described  as  his  mansion- 
house  (/).  A  house  which  is  detached  from  a  workhouse, 
and  is  occupied  by  the  governor,  must  not  be  described  as  his 
dwelling-house  {g).  Of  course,  a  servant  may  be  a  tenant, 
and  the  house  which  he  occupies  may  be  properly  described  as 
his  when  he  actually  pays  rent,  and  when  his  master  could 
distrain,  as  in  22.  v.  Jarvis  (A). .  So,  too,  when  a  toll-keeper  was 
employed  by  the  lessee  of  the  tolls  to  be  taken  at  the  gates, 
and  when  the  house  was  unconnected  with  any  premises  of 
the  lessee,  who  had  no  interest  in  it  (i) ;  or  when  a  gardener 
lived  in  a  cottage  quite  apart  from  his  master  s  house,  and 
kept  the  key  of  it  (k). 


Servcmts  or  Partners. 

Clerks,  salesmen,  travellers,  sailors,  and,  in  fact,  servants  of  all 
sorts,  are  often  employed  on  the  terms  that  they  share  in  the 
profits  of  a  business.  Seamen  and  fishermen  are  occasion- 
ally paid  in  whole  or  in  part  for  their  services  by  a  propor- 
tion of  the  profits  of  the  adventure,  voyage,  or  season.    Are 

{d)  1  Htle's  P.  of  C,  622.  Margeits  (1801),  2  Leach,  980,  and  R. 

{e)  K  T.  Peyt4m  (1784),  1  Leach,  v.  JViU  (1829),  1  Mood.  C.  C.  248. 

i24.  (h)  (1824).  1  Alood.  C.  C.  7. 

(/)  R  T.  Mawkifu,  Foster,  88.  (i)  R  v.  Camfield  (1824),  1  Mood. 

{g)  J?.  T.  WUmm  (1806),  R.  k  R.  C.  C.  42. 

115.    So,  too,  in  the  caae  of  a  stew-  {k)  R.  v.  Rees  (1836),  7  C.  k  P.  568. 

trd  of  a  club  ;  R.  y.  Ashley  (1848),  See  Appendix  B. 
1 C.  It  K.  198  ;  see,  however,  R,  v. 
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those  who  are  thus  remunerated  partners  ?    The  question 
may  arise  between  persons  sharing  in  the  profits ;  and  in 
this  case  the  rule  is  clear,  that  the  whole  scope,  purport 
and  intention  of  the  agreement  must  be  looked  at,  in  order 
to  determine  whether  a  partnership  is  constituted.     The 
mere  circumstance  that  the  parties  to  an  agreement  state 
therein  that  it  is  not  to  constitute  a  partnership,  or  that  they 
insert  a  reference  to  the  28  &  29  Vict.,  c.  86,  will  not  prevent 
the  creation  of  a  partnership  if  the  elements  of  partnership 
are  to  be  found  in  the  agreement    In  Ex  parte  Delhasse  (I),  a 
person  who  advanced  £10,000  had  a  right  to  a  specified  per- 
centage of  profits,  subject  to  liability  to  share  in  losses.     He 
had  also  a  right  to  have  accounts  furnished  to  him.    Though 
it  )¥as  expressly  stated  that  the  sum  was  advanced  by  way 
of  loan,  under  the  first  section  of  the  28  &  29  Vict.,  c.  86, 
the  Court  held  that  a  partnership  existed.  Nor  will  it  suffice 
to  prevent  the  creation  of  a  partnership  that  the  parties 
intended  that  all  the  incidents  of  a  partnership  should,  in  fact, 
exist,  but  did  not  suppose  that  a  partnership  would,  in  law, 
be  the  result.    In  Pawsey  v.  Armstrong,  where  there  was  an 
agreement  that  the  plaintiff  should  share  the  profits  and  loss, 
Mr.  Justice  Kay  observed,  with  reference  to  the  plaintiff's  con- 
tention, that  it  was  not  intended  that  he  and  the  defendant 
should  be  partnei-s :  "I  confess, in  my  opinion,  the  agreement 
to  share  profit  and  loss  is  quite  conclusive  of  the  relation 
between  two  persons  who  do  so  agree,  and  it  is  not  possible 
for  one  of  them  afterwards  to  say,  *  I  was  not  a  partner,*  any 
more  than  it  would  be  possible  for  a  man  and  a  woman  who 
had  gone  through  the  formal  ceremony  of  marriage  before  a 
Registrar,  and  had  satisfied  all  the  conditions  of  the  law  for 
making  a  valid  marriage,  to  say  that  they  were  not  man  and 
wife,  because  at  the  same  time  one  had  said  to  the  other, 
'  Now,  mind,  we  are  not  man  and  wife/     Or,  to  put  another 
illustration,  suppose  a  man  allowed    his   friend   to  invest 
jE10,000  consols  in  his  name,  and  said,  *  I  wUl  hold  the  consols 

(0  (1878),  L.  R.  7  Ch.  D.  511 ;  47  L.  J.  Bktcy.  65. 
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and  pay  the  dividends  to  A.  B:  during  his  life,  and  then  to 
C.  D.,  and  afterwards  to  anybody  whom  you  by  will  shall 
appoint :  but,  mind,  I  am  not  to  be  considered  a  trustee ; ' 
the  stipulation  that  he  was  not  to  be  a  trustee  would  not 
prevent  his  being  a  trustee.     The  truth  is,  that  there  are 
certain  legal  relations  which  are  entered  into  by  agreeing  to 
certain  conditions,  and  when  those  conditions  are  agreed  to 
it  is  quite  idle  for  people  to  superadd,  or  to  attempt  to 
superadd,  a  stipulation  that  the  necessary  legal  consequences 
of  those    conditions  shall  not   follow    from    the  arrange- 
ment ''  (m).   The  question  may  also  arise  between  persons  who 
share  in  the  profits  of  a  business  and  third  parties.  It  is  clear 
that  the  intention  of  the  framers  of  an  agreement  not  to 
incur  liability  to  third  parties  may  not  prevent  them  being  sub- 
jected to  such  liability.    The  criterion  is  sometimes  expressed 
thus  :  *'  every  man  who  has  a  share  of  the  profits  of  a  trade 
ought  also  to  bear  his  share  of  the  loss  '*  (n) ;  "  he  who  takes  a 
moiety  of  all  the  profits  indefinitely,  shall,  by  operation  of 
law,  be  made  liable  to  losses  if  losses  arise "  (o) ;  anyone 
who  ''has  a  specific  interest  in  the  profits  themselves,  as 
profits  "  (p),  and  not  merely  a  right  to  be  paid  a  sum  equal 
to  the  profits,  or  who  ''  stipulates  for  a  share  in  the  nett 
profits  of  a  concern,  and  has  a  right  to  an  account  of  the  nett 
profits  as  a  partner"  (q),  is  liable  to  third  persons.    Subtle 
and  unsubstantial  distinctions  were  established.    Thus,  it  was 
beldtbat  the  receipt  of  a  salary  which  fluctuated  according  to 
the  profits  of  the  master's  business,  did  not  make  a  partner- 
ship ;  but  if  there  was  a  stipulation  for  a  proportion  of  the 
profits  as  profits  a  partnership  was  created.     The  avowed 
reason  for  these  distinctions  was  the  theory  that  he  who  took 
a  part  of  the  nett  profits  withdrew  a  portion  of  the  creditors' 
iirndfl^ — a  reason  which  is  not  in  accordance  with  the  fact. 


(»)  (1881),  L.  R.  18  Ch.  D.  698,  Bl.  285,  247. 

7W;  lee  alao  the  caae  of  Naylor  v.  {p)  Ex  parU  Hamper  (1811),   17 

-ftmr,  mentioned  at  p.  705.  Ves.  403,  404. 

(»)  Qmot  T.  Smith,  (1775),  2  W.  {q)  Hcyhoc  v.  Surge  (1850),  9  C.  B. 

BL  998, 1000.  481,  444. 

(o)  Wawsfk  v.  Carver  (1798),  2  H. 
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and  which  is  all  the  more  unsatisfactory  because  nett  profits 
do  not  exist  until  debts  are  paid,  and  because  sharing  in 
gross  profits  was  held  not  to  make  one  a  partner  (r).  The 
real  reason  for  these  subtleties  was  generally  a  desire  to 
shield  arrangements  from  the  operation  of  the  Usury  Acts. 
Since  the  decision  of  the  House  of  Lords  in  Cox  v.  mck- 
7ncm{8),  these  refinements  have  lost  their  importance.  A 
participation  in  profits  is  not  a  perfect  test  of  partnership, 
though  it  is,  as  Lord  Cranworth  observed  in  the  leading  case, 
"  cogent  and  often  conclusive "  evidence.  The  real  ground 
of  liability  is  that  a  relationship  of  principal  and  agent 
exists ;  a  person  is  liable  to  third  parties  because  a  trade 
or  business  has  been  carried  on  by  persons  acting  on  his 
behalf. 

The  28  &  29  Vict.,  c.  86,  enacts  :— 

Sect.  1.  The  advance  of  money  bv  way  of  loan  to  a  person  engaged  or 
about  to  engage  in  any  trade  or  undertaking  upon  a  contract  in  writing 
with  such  person  that  the  lender  shall  receive  a  rate  of  interest  varying 
with  the  profits,  or  shall  receive  a  share  of  the  profits  arising  from 
carrying  on  such  trade  or  undertaking,  shall  not,  of  itself,  constitute  the 
lender  a  partner  ^ith  the  person  or  the  persons  carrying  on  such  trade 
or  undertaking,  or  render  him  responsible  as  such  (t). 

Sect.  2.  No  contract  for  the  remuneration  of  a  servant  or  agent  of  any 
person  engaged  in  any  trade  or  undertaking  by  a  share  of  the  profits  of 
such  trade  or  undertaking  shall,  of  itself,  render  such  sen^ant  or  agent 
responsible  as  a  partner  therein,  nor  give  him  the  rights  of  a  partner. 

(r)  Hcyhoey.  Surge  (1850),  9  C.  B.      J.  C.  P.  125. 
440.  (t)  Pooley  v.  Driver  (1876),  L.  R. 

(«)  (1860),  8  H.  L.  C.  268  ;  30  L.       5  Ch.  D.  458  ;  46  L.  J.  Ch.  466. 
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APPENDIX  A. 


SKRVA2IT. 

R  V.  LittU  Bolton  (1783),  Cald. 
367  ;  R  V.  EccUston  (1802),  2  East, 
296 ;  22.  V.  ShinjUld  (1811),  14  East, 
541  ;  R  Y.  Burbach  (1813),  1  M. 
&  &  370  ;  iJ.  V.  Billinghay  (1836), 
5  A.  &  E.  676 ;  22.  V.  Northaufran 
(1846X  9  Q.  B.  24. 


AppBEirriCE. 

22.  x.Highnam  (1785),  Cald.  491 ; 
22.  V.  Laitidoii  (1799),  8  T.  R.  379 
(use  of  word  "apprentice"  not 
necessary) ;  22.  v.  UaiiHuim  (1801), 

1  East,  531 ;  22.  v.  Mountsorrell 
(1814),  2  M.  &  S.  459.  Agree- 
ment by  a  father  with  R.  that  R. 
should  take  the  son  of  the  former 
for  six  years  to  teach  him  the  trade 
of  a  frame- work  knitter.  A  con- 
tract of  apprenticeship,  distinguish- 
ing the  case  from  22.  v.  LittU 
Botton,  inasmuch  as  the  son  in 
the  former  was  entitled  to  none  of 
the  earnings.  "The  whole  con- 
tract with  tlie  father  was  bottomed 
and  had  for  its  object  the  instruc- 
tion of  the  son  and  nothing  else." 
22.  V.  BUborough  (1817),  1  B.  & 
Aid.  115;  22.  v.  Kidwdly  (1824), 
4  D.  &  R.  309 ;  22.  V.  King's  Lynn 
(1826),  6  B.  &  C.  97  ;  22.  v.  Ccnnbe 
(1828),  8  B.  &  C.  82 ;  22.  v.  Tvp- 
ton  (1829),  9  B.  &  C.  888;  22. 
V.  MingaU  (1830),  19  B.  &  C. 
739  ;  22.  v.  Knutsford  (1831),  1  B. 
&  Ad.  726  ;  22.  v.  Crediton  (1831), 

2  B.  &  Ad.  493;  22.  v.  Neioton 
(1834),  1  A.  &  E.  238;  22.  v. 
IFMford  (1835),  4  A.  &  E.  216 ; 
22.  V.  Ightham  (1836),  4  A.  &  E.  936. 
When  the  contract  was  not  under 
seal  and  was  not  properly  stamped, 
but  the  manifest  object  was  to 
teach,  the  Courts  held  that  there 
was  a  defective  contract  of  ap- 
prenticeship. 
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Tenant. 


Eyre  v.  Svnallpage  (1750),  2 
Bur.  1060.  Plaintitf,  controller  of 
Chelsea  College,  and  residing  in  the 
controller's  apartments,  which  he 
occupied  in  virtue  of  his  ofiSce.  See 
also  reference  to  the  SL  Bartholo- 
mew Case,  p.  1061. 

K  V.  Mathews,  (1777)  Cald.  1. 
Keeper  of  a  lodge  in  Windsor  Par^ 
and  two  acres  of  land,  appointed 
by  the  ranger,  rateable  as  ranger. 
"  When  a  servant,"  said  Mans- 
field, C.  J.,  "  occupies  a  house  and 
two  acres  of  land,  whether  he  pays 
for  them  by  a  rent  or  by  service 
it  can  make  no  difference  as  to  his 
being  rated,  he  is  equally  liable." 
This  test  is  not  now  employed. 

BuU  V.  Gnndall  (1786),  1  T.  R 
338.  The  ranger  of  Kichmond 
Park,  rateable  as  beneficial  occupier 
of  certain  enclosed  lands  yielaing 
profit  to  him. 

R.  V.  MeUcridge  (1787),  1  T.  R. 
598.  Person  employed  as  herd  by 
several  persons  having  a  right  of 
common  and  permitted  by  them  to 
occupy  a  tenement  of  £10  a-year 
OS  a  reward  for  his  services  ;  settle- 
ment by  occupation. 

B.  V.  Terrott  (1803),  3  East, 
506.  A  commanding  officer  having 
certain  apartments  dotted  to  him 
and  his  familv  in  barracks  for  his 
residence,  held  to  be  rateable  to 
the  poor.  The  groimd  of  decision 
as  put  in  Lord  Ellenborough's 
judgment,  is  that  the  officer,  im- 
like  a  private  soldier,  who  had 
no  accommodation  beyond  what 
was  required  for  sleepmg,  eating, 
and  the  like,  "had  a  degree  of 

Sersonal  benefit,  and  accommo- 
ation  from  the  property  en- 
joyed by  him,  ultra  the  mere 
public  use  of  the  thing ;  and  which 
excess  of  ^rsonal  benefit  and  ac- 
commodation ultra  the  public  use 
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Not  Tenant. 

B.  v.  St,  Luk^s  Hostntal  (1760), 
2  Bur.  1053;  1  W.  B.  249. 
Servants  of  this  charity  not  rate- 
able because  not  occupying  distinct 
apartments. 

jR.  V.  Field  (1794),  5  T.  R.  587. 
Person  employed  at  annual  wages 
as  superintendent  of  a  philanthropic 
society  with  no  distinct  aps^ 
ments  in  the  house  except  a  oed- 
room ;  not  occupier  of  the  house. 
The  question  belore  the  Court  was 
whether  she  was  the  occupier  of 
the  whole,  but  the  reasoning  was 
opposed  to  her  being  the  occupier 
of  any  part. 

R,  V.  Ty?uwioi*fA(1810),  12  East, 
46.  The  occupation  of  a  lighthouse 
by  a  sen'ant  placed  there  to  look 
after  the  light  in  consideration  of 
a  salary,  is  the  occupation  of  his 
master,  who  is  rateable. 

Bertie  v.  J^gaurnont  (1812),  16 
East,  33.  A  servant  from  week 
to  week  put  by  his  master  into  pos- 
session of  a  cottage  divided  into 
two  parts,  one  occupied  by  the 
servant,  tlie  other  occupied  by 
Mrs.  D.,  who  paid  rent.  The 
servant  paid  no  rent,  but  his  wages 
were  Ifess  by  £5  in  the  year  on  ac- 
count of  this  circumstance. 

R.  V.  Chtdiunt  (1818),  1  B.  & 
Aid.  473.  A  labourer  employed 
by  the  Board  of  Ordnance.  He 
previously  occupied  a  house  at  a 
rent  of  £1,  The  house  was  pur- 
chased by  the  Board.  He  con- 
tinued to  reside  in  part  of  the 
house  at  a  weekly  rent  of  2*.^ 
which  was  deducted  from  his 
wages.    No  occupation  as  tenant. 

K.  V.  Bardwell  (1823),  2  B.  &  C. 
161,  and  2  D.  &  R.  M.C.  53.  Pauper 
hired  for  a  year  as  a  shepherd.  He 
was  to  receive  a  house  and  a  garden 
rent  free,  7^.  as  wages  a  weeK,  and 
the  goings  of  thirty  sheep  wiu  his 
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Tenant. 
may  be  considered  as  so  much  of 
salary  and  emolument  annexed  to 
the  office." 

R  y.  Minster  (1814),  3  M.  & 
S.  276.  A  master  found  his 
bailiff,  a  servant  in  receipt  of 
weekly  wages^  a  house  and  pas- 
torage  for  two  cows  on  the  master^s 
land,  not  connected  with  the  ser- 
vice or  necessaiy  for  the  convenient 
performance  oi  it ;  the  servant 
Dad  a  distinct  interest  in  the 
pasturage  of  the  two  cows. 

Doe  dem.  Nieholl  v.  McKaeg 
(1890),  10  B.  &C.  721.  Defendant, 
minister  of  a  dissenting  congrega- 
tion. He  was  put  in  possession 
of  a  chapel  and  dwelling-house 
by  lessors,  in  whom  the  legal 
estate  n'as  vested  in  trust  to  per- 
mit the  chapel  to  be  used  for  the 
purpose  of  religious  worship.  Be- 
ing a  tenant  at  will  after  de- 
mand for  possession,  he  was  not 
entitled  to  a  reasonable  term  for 
the  purpose  of  removing  his  goods. 
''If  the  tenant,"  Lord  Tenteiden 
observed,  **  after  the  determination 
of  his  tenancy  in  this  case,  by  a 
demand  of  possession,  had  entered 
on  the  premises  for  the  sole  pur- 
pose of  removing  his  goods,  and  nad 
continued  there  no  longer  than 
WES  necessary  for  that  purpose, 
and  did  not  exclude  the  landlord, 
perhaps  he  might  not  have  been 
a  trespasser."  )See  Doe  dem,  Jones 
v.  Jon€S  (1830),  10  B.  &  C.  718,  and 
Lake  v.  Cam^U  (1862),  5  L.  T. 
N.  S.  ^82. 

K  V.  JVaU  Lynn  (1838),  8  A.  & 
K  379.  R.,  a  brewer,  encaged  L., 
as  his  clerk,  at  a  yearly  salary,  and 
tgreed  to  permit  him  to  occupy  a 
certain  house  as  residence,  free  of 
rent,  rates,  and  taxes.  Another 
deik  was  to  be  lodged  in  the 
Hune  house.  L.  rateable ;  L.  bein^ 
an  ^  independent  holder,"  and 
hiving  absolute  dominion,  and  the 
boose  not  being  the  master's. 

R,  V.  Bishopton  (1839),  9  A.  & 
E.   824.     Pauper  resiaed   in   a 


Not  Tenant. 
master^s  flock  for  the  more  con- 
venient performance  of  the  pauper's 
duties  ;  did  not  occupy  the  house 
and  garden  as  tenant.  Bayley,  J., 
took  occasion  to  say  that  B.  v. 
Minster  was  "open  to  much  ob- 
servation." 

Hunt  V.  Colson  (1833),  3  Moore 
&  Scott,  790.  Servant,  employed 
by  Highgate  Archway  Company  to 
collect  tolls.  He  lived  in  the  toll- 
house, and  one  shilling  a  week  was 
deducted  from  his  wages  bv  way  of 
rent.  The  companv  having  con- 
tracted to  sell  the  land  on  which 
the  cottage  stood,  discharged  the 
plaintiff  from  their  employment 
and  gave  him  notice  to  quit,  to 
which  he  assented.  Held,  not  a 
tenancy,  and  plaintiff  could  not 
maintain  trespass  for  pulling  down 
the  toll-house.  At  Nisi  Prius, 
Tindal,  C.J.,  ruled  that  there  was 
a  tenancy,  and  the  Court  appears 
to  have  assumed  that  there  was  a 
tenancy  before  the  determination 
of  service. 

Dobson  V.  Jones  (1844),  5  M.  &  G. 
112.  Surgeon  in  Qreenwich  hos- 
pital, who  was  required  to  occupy 
rooms  in  the  hospital ;  not  entitled 
to  vote  as  tenant.  The  Court 
observed  that  "the  relation  of 
landlord  and  tenant  could  not 
be  created  by  the  appropria- 
tion of  a  particular  house  to  an 
officer  or  servant  as  his  resi- 
dence where  such  appropriation 
was  made  with  a  view  not  to  the 
remuneration  of  the  occupier,  but 
to  the  interest  of  the  employer, 
and  to  the  more  effectual  perform- 
ance of  the  service  reauired  from 
such  officer  or  servant. ' 

Mayhewv.  SuttU(lSM\4  E.  &  B. 
347  ;  23  L.  J.  Q.  B.  372 ;  Exch. 
Chamber,  4  E.  &  B.  357.  De- 
fendant, who  was  in  possession  of 
a  certain  messuage,  where  the  sale 
of  beer  was  carried  on  by  one  George 
Utting  fordefendant,agreed,  in  con- 
sideration of  a  bondsman  becoming 
answerable  for  the  amount  of  £^ 
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Tenant. 
cottage,  rented  by  a  millowner  for 
faiuilies  employed  in  the  milL 
Some  of  the  children  of  the  fonner 
worked  in  it  The  agreement  was 
that  2s.  a-week  should  be  deducted 
from  the  children's  wages  as  rent 
The  pauper  worked  as  a  husband- 
man. Held,  that  the  relation 
of  landlord  and  tenant  existed. 
"  There  was,"  as  Williams,  J.,  ob- 
served, "a  renting  by  one  who 
was  not  servant" 

22.  V.  Forutonby  (1841),  3  Q.  R 
14 ;  6  Jurist,  642.  The  occupiers  of 
apartments  in  Hampton  Court,  who 
reside  there  with  their  families 
and  provide  their  own  furniture, 
lateable. 

Hughes  v.  Chatham  (1843),  5 
M.  &  G.  54  ;  1  Lutw.  R.  C.  61.  A 
niaster  ropemaker  occupied  a  house 
in  a  Government  dockyard.  He 
paid  no  rent  for  it,  and  held  it  as 
Dart  remuneration  for  his  services. 
No  part  of  the  house  was  used  for 
public  purposes,  and  he  had  the 
exclusive  control  of  it  The 
distinction  to  be  deduced  from 
the  settlement  cases^  Tindal,  C.  J., 
took  to  be  this  : — If  a  servant  is 
not  itermitted  to  occupy  as  a  reward, 
in  tne  performance  of  his  master's 
contract  to  pay  him,  but  required 
to  occupy  in  the  performance  of 
his  master's  contract  to  serve  his 
master,  his  occupation  is  that  of  his 
master.  As  nothing  in  the  facts 
of  the  case  showed  that  the  master 
ropemaker  was  required  to  occupy 
the  house  for  the  performance  of 
his  duties,  or  did  occupy  it  in 
order  to  perform  them,  or  that  the 
occupation  was  conducive  to  that 
purpose  more  than  any  other 
nouse,  held  that  the  claimant  oc- 
cupied the  house  as  tenant  within 
2  Will.  IV.,  c  45,  8.  27. 

Gamhier  v.  Lydfard  (1854),  3 
E.  &  B.  346.  The  governor  of  a 
prison  rateable  in  respect  of  a 
coach-house  and  stabling  within 
the  precincts  of  the  prison  to  the 
extent   to  which  the  occupation 


Not  Tenant. 
in  default  of  payment  by  the  plain- 
tiff, to  let  the  plaintiff  enter  into 
the  premises  and  carry  on  therein 
the  trade  for  the  defendant  until  the 
agreement  should  be  determined 
by  the  notice  mentioned  in  the 
agreement  The  plaintiff  was  to 
carry  on  business  "in  the  place 
and  stead  in  the  same  manner 
and  with  the  same  privileges  as 
G.  Utting  hath  heretofore  done." 
The  agreement  proceeded,  "when- 
ever either  of  the  said  parties  hereto 
shall  be  desirous  of  determining  and 

E utting  an  end  to  this  agreement, 
e,  the  said  F.  Mayhew,  shall  and 
will,  on  receiving  from  the  said  G. 
Sutde  one  month's  previous  notice 
in  writing  of  such  desire,  and  with- 
out being  paid,  or  requiring  to  be 
paid,  any  sum  of  money,  &c.,  quit 
and  deliver  up  to  him,  the  said  G. 
Suttle,  the  said  trade  or  business, 
and  the  full  quiet  and  peaceable 
possession  of  all  and  every  of  the 
said  premises."  Notwithstanding 
the  provisions  with  respect  to  de- 
termmation  by  notice,  the  Court 
thought  that  no  tenancy  had  been 
created,  and  that  the  occupation 
was  ancillary  to  the  canying  on  of 
the  trade  for  the  defendant 

Clark  V.  Bury  St.  Edmunds 
(1856),  1  C.  B.  N.  S.  23 ;  26  L.  J. 
C.  P.  12.  Keeper  of  the  Guild- 
hall at  Bury  St  Edmunds  held 
to  occupy  house  attached  to  it  as 
servant  oecause  he  was  required 
to  reside  there  for  the  performance 
of  his  duties. 

R.  V.  Tiverton  (ISei),  30  L.  J. 
M.  C.  79.  A  Wesleyan*  minister, 
who  lived  in  a  house  taken  by  the 
stewardsof  the  circuit  within  which 
he  otticiated,  paid  the  rates  and 
taxes  ;  but  they  were  repaid  by  the 
stewaitis.     It  appeared  to  be  the 

Eractice  of  the  stewards  to  take 
ouses  for  the  ministers.  No  settle- 
ment gained.  According  to  Cromp- 
ton,  J.,  the  minister  was  very  much 
in  the  position  of  servant  to  the 
stewards.    This  case  appears  pecu- 
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Tenant. 
was  in  excess  of  what  was  neces- 
sary for  the  performance  of  his 
duties.  Outsiae  the  prison  pre- 
cincts were  buildings  occupied  by 
the  officers  of  the  prison.  None 
occupied  more  than  was  necessary 
for  the  discharge  of  their  duties 
and  the  accommodation  of  their 
families  ;  the  dwellings  were  as- 
signed to  the  officers  by  the  directors, 
and  they  had  no  discretion  as  to 
the  houses  and  apartments  assigned 
to  them.  Held,  oy  Campbell,  C.  J., 
and  Wightman,  J.,  that  the  resi- 
dences outside  the  walls  were  rate- 
able. Colendge,  J.,  dissented  as  to 
the  latter  point.  It  is  submitted  that 
the  distinction  taken  between  resi- 
dences inside  and  those  outside 
prison  walls  is  not  warranted  by 
any  of  the  pre\dous  decisions.  See 
Congreve  v.  UpUnt  (1864),  4  B.  &  S. 
857  ;  33  L.  J.  M.  C.  83. 

F&rd  V.  Haringtm  (1869),  L.  R. 

5  C.  P.  282.     Canon  of  a  cathedral 

dmich  and  one    of  the  chapter 

occupied  a  house  with  which  the 

chapter  could  not  interfere,  and 

which  the  canon  repaired.    Held, 

that  he  occupied  as  canon  and  a 

corporation  sole  and  not  as  one  of 

the  chapter,  and  that  he  could  vote 

in  respect  of  it. 

Smith  V.  SeghUl  {IS75\  L.  R. 
10  a  B.  422  ;  44  L.  J.  M.  C.  114. 
&Y  a  collier,  resided  in  house  be- 
lonrinjF  to  his  employers.  He 
paid  no  rent ;  was  not  entitled  to 
notice  to  quit,  and  the  occupation 
would  cease  when  S.*8  service 
closed.  The  house  was  one  of 
Mveral  which  his  employers  tilled 
^  their  discretion.  It  was  not 
*W)lutely  essential  for  workmen 
^  live  in  those  houses,  thoueh 
^c  owners  preferred  that  the 
Workmen  should  live  near  their 
'^ork.  An  occupier  within  32  & 
33  Vid  c.  41,  s.  19. 


Not  Tenant. 
liar.  (1)  The  minister  does  not 
appear  to  have  been  required  to 
reside  in  the  house  ;  (2)  it  was  not 
the  house  of  the  stewards  ;  (2f)  he 
actuaUy  paid  the  rent  to  the  land- 
lord. (See  remarks  of  WiUes,  J., 
in  the  following  case.) 

JFhite  v.  BayUy  (IS61),  10  C.  B. 
N.  S.  227.  Plaintiff  appointed 
librarian  and  storekeeper  on  these 
tenns,  inter  alia :  that  the  person 
to  be  appointed  should  have  pre- 
mises, rent  and  taxes  free,  in  a 
good  situation ;  that  £35  per  cent, 
should  be  allowed  to  the  store- 
keeper on  all  books  sold  out  of  the 
shop,  but  not  on  donations  or  sub- 
scriptions, he  making  such  arrange- 
ments with  booksellers,  agents  of 
the  society,  as  the  committees 
should  from  time  to  time  deter- 
mine. To  carry  on  a  retail  busi- 
ness in  other  Wew  Church  works 
and  general  literature  for  his  own 
benefit  The  society  had  pur- 
chased the  lease,  which  was  as- 
signed to  trustees  for  it.  Held, 
that  no  tenancy  existed.  In  the 
view  of  Willes,  J., "  no  tenancy  in 
the  premises  even  to  the  extent  of  a 
tenancy  at  will  ever  did  vest  in  the 
plaintiff.*'  The  agreement  was  one 
of  service,  and  it  made  no  differ- 
ence that  as  a  part  of  the  remunera- 
tion he  was  to  have  liberty  to  carry 
on  his  own  retail  business.  "I 
can  quite  conceive  a  case  such  as 
this,  where  the  representatives  of  a 
society  might  go  to  a  person  having 
already  a  wiop  where  ne  was  carry- 
ing on  business,  and  agree  with 
him  to  become  their  agent  for  the 
sale  of  their  particular  publications, 
and  to  pay  him  a  certain  salary  for 
his  services,  and  in  addition  to  pay 
the  rent  and  taxes  of  the  premises, 
and  where  a  auestion  might  arise 
whether  by  this  arrangement  an 
interest  in  the  shop  vested  in  the 
society.  The  proper  answer  in 
such  a  case  would  seem  to  me 
to  be  that  it  would  not." 

R.  V.   SpurreU   (1865),    L.    R. 
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1  Q.  B.  72 ;  36  L.  J.  M.  C.  74 
A  bailiff  of  a  fanner  who  occupied 
a  cottage  belonging  to  his  master, 
without  paying  rent,  in  part  re- 
muneration of  his  services,  not  a 
'*  substantial  householder"  within 
43  Eliz.  c  2,  s.  1. 

Fox  V.  I>a%  (1874),  10  L.  R  C.P. 
285.  A  sei^^eant  of  mOitia  occupied 
as  such  a  nouse  close  to  the  pre- 
mises in  which  the  arms,  &c.,  of 
the  corps  were  stored.  The  house 
was  assigned  to  him  by  the  com- 
manding officer  as  a  place  to  live 
in ;  and  if  he  left  it  without  the 
permission  of  his  officer,  he 
would  be  guilty  of  a  breach  of 
discipline.  He  had  2s.  4d.  per  week 
deducted  out  of  his  pay,  as  occupier 
of  the  house ;  but  he  would  not 
receive  the  2>r.  4d.  extra  if  he  re- 
sided elsewhere.  He  could  perform 
the  duties  required  of  him  equally 
weU  if  he  were  livine  elsewhere, 
which  he  might  do  with  lus  officer's 
permission.  Not  tenant  within 
s.  3  of  30  &  31  Vict  c.  102. 
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Grace  v.  SmUh  (1775),  2  W.  Bl. 

ira«04  V.  Carver  (1793),  2  H.  Bl. 
235.  Two  shipping  agents  agreed 
to  share  in  certain  property,  the 
profits  of  their  respectiye  commis- 
sions and  discounts  on  tradesmen's 
bills ;  held  liable  as  partners  to 
those  with  whom  either  contracted, 
though  the  agreement  prescribed 
that  neither  shoidd  be  answerable 
for  the  acts  or  losses  of  the  other. 

Dry  V.  BomveU  (1808),  1  Camp. 
329.  Action  by  B.  for  work  and 
labour  in  r^od  to  the  repair  of 
a  lighter.  Ellenborough,  O.  J., 
directed  the  jury,  that  if  R.,  the 
sole  owner,  and  B.,  agreed  that  the 
weU  profits  thoulA  he  equaUy  divided 
among  them,  they  were  partners  in 
the  oonoem,  so  as  to  be  liable  to 
third  parties ;  but  not  so,  if  the 
agreement  were  to  give  half  the 
gross  earnings,  that  oeing  only  a 
mode  of  paymg  wages  of  labour. 

ExparU  Hamper  (1811),  17  Ves. 
403. 

Cheap  v.  Gramand  (1821),  4  B.  & 
Aid.  663.  Merchants  in  London, 
who  became  bankrupt,  recom- 
mended consignments  of  goods  to 
a  house  abroad.  It  was  agreed 
that  all  commissions  on  the  sales 
of  goods  recommended  or  "in- 
fluenced "  by  the  one  house  to  the 
other  should  be  equally  dividcKi 
without  allowing  a  deduction  for 
expenses ;  the  bankrupts  were 
partners  quoad  hoc  with  the  firm 
abroad. 

He^koe  V.  Burge  (1850),  9  C.  B. 
431.  A.  and  B.  agreed  "for 
sendees  performed,"  to  give  to  C, 
the  defendants,  one-fourth  part  of 
the  clear  profits  arising  from  a 
contract  for  making  a  certain  rail- 
way; C.  liable  as  a  partner  to  third 
penons. 


Not  Pabtnsr. 

JFUkineon  v.  Frasier  (1802),'4 
£sp.  182.  Action  by  seaman  for 
wages;  contended  that  he  was  a 
partner  on  the  ground  that  the 

Sroduce  of  the  voyage  was  to  be 
ivided   in   certain  proportions ; 
not  a  partner. 

Hesketh  v.  Blancliard  (1803), 
4  East,  144.  A.  having  neither 
ready-money  nor  credit,  proposes 
to  B.,  the  plaintiff,  that  if  he  will 
order  along  with  A.,  certain  goods 
to  be  shipped  on  a  joint  adventure, 
B.  shall  nave  half  of  any  profit 
for  his  trouble.  B.  ordered  the 
goods  on  their  joint  account  and 
afterwards  paid  for  them  ;  no 
partnership  between  them,  though 
B.  as  a  partner  was  liable  to  thSd 
persons. 

R.  V.  HartUy  (1807),  R  &  R  C.  C. 
139.  Defendant  employoi  to  take 
coals  fromF.'scolliery  and  sell  them; 
to  be  paid  for  the  labour  by  allow- 
ing him  two-thirds  of  the  difference 
between  the  price  at  which  he  sold 
them  and  the  price  charged  at  the 
colliery ;  a  servant  and  not  a 
partner. 

Mait  V.  Glennie  (1815),  4  M. 
&  S.  240.  Mair,  owner  oi  a  ship, 
bound  on  a  voyage  to  Havannah, 
with  a  cargo  b^onging  to  him. 
Young,  the  master  of  the  ship, 
was  party  to  an  ac^reement  with 
Mair  that  Young  should  have  in 
lieu  of  all  wages,  primage,  &c., 
one-fifth  share  of  the  profit  or 
loss  of  the  intended  voyage,  and 
was  to  foUolv  Hair's  instructions. 

Geddesv.  J f^allace  {1820),  2  Bligh, 
270.  The  deed  of  copiurtnery  of 
a  certain  company  was  subscribed 
by  Geddes,  wno  was  to  have  one- 
seventeenth  share  without  advanc- 
ing an^  capital.  Article  3  stated 
that,  **  in  the  said  capital  stock  the 
partners  shall  be  interested  in  the 
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Greenham  v.  Gray  (1866),  4  Irish 
C.  L.  B.  601.  Agreement  be- 
tween plaintiff  and  defendant  to 
carry  on  the  business  of  cotton  spin- 
ners at  defendant's  milL  Plaintiff 
to  have  the  full  control  and 
management  of  mill,  and  to  give 
his  whole  time  to  it ;  to  direct  all 
departments ;  to  have  the  exclu- 
sive power  of  dismissing  servants ; 
to  oe  paid  for  his  management, 
&C.,  ;£160,  and  to  receive  one-fifth 
part  of  the  nett  profits.  Plaintiff 
and  defendant  partners. 


Not  Partner. 
profits  or  loss  in  the  following 
proportions  .  .  .  the  said  John 
Qeades,  one  seventeenth  share." 
By  an  a^ement  referred  to  in 
the  articles  of  copartnery,  he 
was  to  receive  £100  besides  his 
seventeenth  share  of  the  profit  or 
loss.  The  House  of  Lords,  looking 
to  the  whole  of  the  articles,  and  to 
the  conduct  of  the  parties,  decided 
that  as  between  him  and  them,  he 
was  not  a  partner. 

Smith  V.  JVatscyii  (1824),  2  B.  & 
C.  401.  A.,  a  merchant,  bought 
whalebone  through  B.,  a  broker. 
It  was  agreed  tha^  as  remuneration 
for  his  trouble,  B.  should  receive 
one-fourth  of  the  profits  arising 
from  the  sale,  and  l>ear  an  eighth 
proportion  of  the  losses.  Althougli 
B.  might  be  liable  to  third  j^rsons, 
there  was  no  partnership  with  A. 

Pott  V.  EyUm  (1846),  3  C.  B.  32. 
E^n's  name  appeared  over  door 
of  shop  kept  by  Jones,  and  he  re- 
ceived per-centage  of  profits ;  goods 
purchased  in  E^ton  s  name  ;  no 
evidence  of  credit  given  to  Eyton  ; 
not  a  partner  as  to  third  persons. 

Bawlinson  y.  Clarke  (1846),  15 
M.  &  W.  292.  Plaintiff  sold  to  de- 
fendant his  business  as  a  surgeon 
and  apothecary.  Plaintiff  agreed  to 
continue  to  reside  at  his  ulace  of 
business  and  to  carry  on  tne  pro- 
fession as  before  for  a  year,  and  to 
introduce  defendant  to  his  jMUdents. 
Defendant  to  allow  plaintiff  during 
the  year  a  moiety  of  the  clear 
profits ;  the  deed  did  not  create  a 
partnership. 

Stocker  v.  Brockelhank  (1851), 
3  Mac.  &  G.  250;  20  L.  J.  Ch. 
N.  S.  401.  Agreement  between 
plaintiff  and  defendant  that  the 
plaintiff  would  serve  the  said 
^'partners  "  as  *'  manager,'*  and  that 
the  plaintiff  should  nave  the  con- 
duct and  management  of  the  busi- 
ness, and  should  receive  for  his 
services  such  a  sum  as  would  be 
equal  to  £40  per  cent  upon  the  nett 
profits  ;  no  partnership  existed. 
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R,  V.  irortley  (1851),  21  L.  J. 
M.  C.  44.  Defendant  entered  into 
an  acreement  "to  take  charge  of 
the  clebe-land  of  the  Rev.  J.  B.  B. 
Claire  ;  his  wife  undertiddng  the 
dairy  and  poultry,  &c.,  at  15«. 
a-week,  till  Michaelmaa,  1850,  and 
afterwards  at  a  salary  of  £25  a 
year  and  a  third  of  the  clear 
annual  profit,  after  all  expenses 
of  rent,  rates,  labour,  interest 
on  capital,  &c.,  are  paid,  on  a  fair 
valuation  made  from  Michaelmas 
to  Michaelmas.  Tliree  months' 
notice  on  either  side  to  be  given, 
at  the  expiration  of  which  time  the 
cottage  to  be  vacated  byWortley  ** ; 
defendant  and,  his  master  not 
partners  inter  se, 

Andrews  v.  Pu^h  (1854),  24  L.  J. 
Ch.  58.  Plaintiff  employed  the 
defendant  to  obtain  orders  for 
him,  the  plaintiff  allowing  to  the 
defendant  a  commission  of  15  per 
cent,  on  the  gross  amount  of  prohts. 
The  defendant  carried  on  the  busi- 
ness with  the  plaintiff,  but  his 
name  was  not  joined  with  that 
of  the  plaintiff;  no  partnership 
inter  se. 

Cox  V.  Hickman  (1860),  8  H.  of  L. 
267.  S.  &  S.^  havine  become  em- 
barrassed, assifflied  their  property 
to  trustees,  and  empowered  them 
to  carry  on  the  business,  and  to  di- 
vide the  income  rateably  among  the 
creditors.  Held,  no  partnership 
created  so  as  to  make  creditors 
liable  to  third  parties. 

jR.  V.  Macdmald  (\Sei)y  31  L. 
J.  M.  C.  67.  Cashier  and  cdl- 
lector  of  a  firm,  received  in  addition 
to  fixed  salary  a  certain  per-centage 
on  profits  ;  was  not  liable  to  losses, 
ana  had  no  control  over  business  ; 
a  servant 

Ro88  V.  Parkyns  (1875),  L.  R  20 
Eq.  331  ;  44  L.  J.  Ch.  610 ; 
30  L.  T.  331;  24  W.  R.  5. 
Agreemenjb  between  plaintiff  and 
defendant  to  carry  on  under- 
writing business  in  the  name  of 
defendant ;  all  policies,  losses,  and 
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averages  to  be  signed  and  settled 
by  defendant)  or  hj  the  plaintiff  as 
bi8  agent  Plaintiff  to  be  paid  or 
allowed  a  8alaiy  or  sum  of  £150 
per  annum,  and  one-fifth  of  the 
profits  ;  plaintiff  to  keep  the  books 
of  accounts,  he  obtaining  such  as- 
sistance from  time  to  time  as  he 
may  find  necessary,  subject  to  the 
approval  of  the  defendant ;  plain- 
tiff not  to  bear  any  loss ;  contract, 
one  of  hiring  and  ser\dce  and  not 
of  partnership. 

See  also  Bullen  v.  Sharp  (1865), 
L.  K,  1  C.  P.  86 ;  and  MoUwo  v. 
Court  of  Ward*  (1872),  L.  R.  4 
P.  C.  419. 
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APPENDIX  D. 

In  Roman  law  the  hiring  of  land,  and  the  law  of  master  and  servant 
are  alike  treated  under  the  nead  of  locatio-conductio.  Contracts  for  the 
labour  and  services  of  freemen  for  reward  fell  under  the  subdivisions — 
loccUuhConductio  operarum  or  operis.  As  the  landlord  was  the  locator  of 
a  farm  and  the  lessee  the  conductor,  so  the  servant  was  the  locator  opera- 
rum^  and  the  master  the  conductor  operarum.  If  a  workman  had  to  do 
something  in  respect  of  goods  or  chattels  supplied  to  him;  e.g.,  if  he 
had  to  weave  materials  into  cloth,  he  was  called  conductor  operis,  and  the 
owner  of  the  materials  was  locator  oj^eris. 

This  highly  artificial  classification  is  maintained  in  systems  of  law  which 

are  closely  connected  with  the  Civil  Law  ;  see  French  Code  Civil  III., 

8,  L,  and  Pothier,  Louage,  393.     This  classification  is  preserveil  in  the 

Scotch  law  ;  and  it  seems  to  have  led  to  the  borrowing  from  the  law  of 

landlord  and  tenant  of  certain  rules  and  applying  them  to  the  law  of  master 

and  servant  Probably  the  doctrine  of  tcictt  relocation  has  been  carried  to  a 

degree  which  would  not  have  been  done  if  Scotch  judges  had  not  had  the 

deciflions  in  regard  to  landlord  and  tenant  present  to  tneir  minds.     This 

classification  is  to  be  found  in  some  modem  codes, — e,g.,  it  is  found  in  the 

Code  of  Louisiana  ;  see  III.,  9,  i. — ^though  the  i-elation  of  master  and 

aerrant  is  also  dealt  with  under  head  of  "  Persons,"  I.,  6. 

A  large  number  of  the  present  varieties  of  contracts  of  service  are  almost 

unknown  in  a  simple  state  of  society.     In  early  works,  such  as  Viner's 

''Abridgment,^  almost  the  only  contracts  of  work  and  labour  treated  of 

axe  contracts  between  master  and  servant.    See  Bacon's  *' Abridgment," 

V.  333,  and  Blackstone  I.,  14.     In  a  more  complicated  society  this  form 

of  contract  became  less  important ;  contracts  for  work  and  labour, 

contracts  of  affreightment,  or  contracts  of  agency  take  its  place.     In  one 

of  the  most  recent  measures  of  codification,  the  '*  Indian  Contract  Act,'' 

the  relation  of  master  and  servant  is  not  dealt  with  separately ;  it  is 

regarded  as  a  form  of  agency.     In  the  Civil  Code  of  the  State  of  New 

York,  the  rdation  is  chiefly  treated  of  under  the  head  of  '^  Employment," 

along  with  £Eictors,  brokers,  carriers,  agents,  &c. 

No  good  seems  to  be  gained  by  merging  the  contracts  of  hiring  and 
*mce  in  contracts  of  letting  land.  There  are  few  properties  of  im- 
portance common  to  the  two  contracts.  Nor  is  it  expedient  to  merge  the 
tonner  in  contracts  of  agency.  Part  of  the  law  of  master  and  servant 
icUteg  to  a  ceTtain  status,  and  may  be  suitably  dealt  with  along  with 
^ch  conditions  as  guardian  and  ward,  parent  and  child,  husband  and 
^ ;  see  Bentham's  "  Principles  of  the  Civil  Code,"  vol.  i.  343.  This 
part,  which  in  earlv  times  was  the  most  important,  still  survives. 
Another  part,  which  has  assumed  pre-eminence  in  modem  times,  belongs 
to  the  law  of  agency.  In  this  book  it  has  been  found  almost  impossible 
^  keep  separate  the  contracts  of  hiring  and  service  properly  so  called 
from  certain  contracts  of  work  and  lalx>ur.  Several  modem  Acts  of 
Parliament — e.g,.  Employers'  and  Workmen  Act,  1875,  sect  10, — ^make 
BO  cku  distinction  oetween  the  two. 
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APPENDIX  E. 

Possession  by  Servant.  . 

The  subject  of  possession  by  servants  has  been  the  cause  of  much 
confusion  and  perplexity  in  criminal  law.  It  may  be  expedient  to  give 
the  outlines  of  the  history  and  growth  of  the  law.  English  lawyers  had 
given  definitions  of  larceny  which  implied  wrongful  gaining  possession 
of  chattels ;  and  the  history  of  the  matter  is  the  history  of  a  long 
attempt  to  reconcile  this  with  the  necessities  of  society.  Bracton's 
definition  (iii.  c.  32),  which  is  almost  identical  with  that  found  in  the 
Institutes  (iv.  1),  nmkes  the  oflfence  turn  on  the  intent — contractcUio  rei 
alienee  fraiuitUenta  cum  animo  furandi.  But  it  came  to  be  understood 
that  trespass,  or  wrongful  interference  with  possession,  was  essential  to 
felonv.  To  Glanville  Qib.  x.  c.  13)  the  question  had  presented  itself, 
whether  a  bailee  could  oe  guilty  of  larceny.  His  decision  is  a  furto  enim 
omnimodo  excusatur  per  hoc  quod  initium  habiierit  siice  detentionis  per 
dominum  illius  rei.  In  the  reign  of  Edward  IV.  the  Courts  had  to 
consider  whether  ^oods  which  had  been  bailed  could  be  stolen  by  a 
bailee.  It  was  decided  by  all  the  judges  of  the  Exchequer  Chamber, 
except  Needham,  that  the  bailee  could  not  be  indicted  for  larceny : 
13  Edw.  IV.  9.  He  had,  they  said, "  loyal  possession  of  the  ^ods,  and 
had  not  taken  them  vi  et  armis,'*  The  judges,  however,  decided  that  it 
was  felony  for  a  person  who  had  a  mere  special  use  of  an  article — 
«.o.,  of  a  piece  of  plate  laid  before  him  at  a  tavern— to  convert  it  to 
his  own  use.  By  a  le^  fiction  the  possession  was  said,  in  the  case  of 
a  bare  charge,  as  distinguished  from  a  general  bailment,  to  be  in  the 
owner.    (Russell,  ii.  135 ;  Hawk.  P.  C,  L  c.  19,  §  6). 

When  the  Courts  came  to  deal  with  similar  offences  committed  by 
servants,  which  were  probably  in  these  days  a  common  form  of  larceny, 
they  resorted  to  fictions  and  refinements.  In  the  Year  Books  (3  Hen. 
VII.  12,  and  21  Hen.  VII.  16)  the  question  is  discussed  whether  a  servant 
who  made  away  with  his  master's  sheep,  might  be  indicted  for  larceny. 
The  difficulty  with  respect  to  possession  was  surmounted  by  declaring 
that  a  servant  had  none ;  though  some  of  the  authorities  appear  to 
confine  this  to  the  case  of  servants  residing  in  their  master's  house. 

1 .  A  fresh  difficulty,  however,  arose.  A  servant  may  be  virtually  a  bailee ; 
you  may  give  him  your  jewels  to  keep  for  you ;  you  may  send  him  wiUi 
cattle  to  market  to  sell.  If  he  makes  away  with  these,  can  he  be  con- 
victed of  larceny  ?  The  Courts  were  embarrassed  by  their  former  de- 
cisions with  respect  to  bailees  ;  and  servants  appear  to  have  stolen  with 
impunity  articles  put  into  their  charge.  The  21  Hen.  VIII.,  c  7,  waa 
in  consequence  passed.  This  statute  made  it  felony  for  servants  to  steal 
or  convert  to  their  own  use  contrary  to  the  trust  and  confidence  reposed 
in  them,  any  caskets,  jewels,  money,  goods,  or  other  chattels  delivered 
to  them  for  safe  keeping..  The  remedy  proved  incomplete.  By  judicial 
construction  the  statute  was  confined  to  cases  in  which  goods  had  been 
delivered  for  safe  keeping.  To  prove  larceny  it  was  necessary  to  prove 
trespass(Hawkins,  P.  C.,  I.  c.  19,  §  1),  and  this  could  sometimes  not  be  done 
even  with  the  exercise  of  the  utmost  subtlety.  Frequent  miscarriages 
of  justice  were  the  result.  Thus,  a  weaver,  to  whom  yam  had  been 
delivered  to  be  worked  up  at  his  house,  could  not  be  indicted  for  larceny. 
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if  lie  misappropriated  the  materiaL  (Busaell  on  Crimes,  ii.  134.)  The 
L^;ialatare  paased  a  series  of  statutes  specially  dealing  wiUi  such  offences. 
Senrants  who  made  away  with  chattels  given  to  them  on  behalf  of  their 
masters  were,  as  a  rule,  not  punishable.  Tet  acting  upon  puzzling  re- 
finements, the  criminal  law  punished  a  servant  who  had  '*  determined 
his  original,  lawful,  and  exclusive  possession." 

In  ccmseauenoe  of  a  startling  decision  that  a  banker's  clerk  who  had 
appropriated  to  his  own  use  notes  paid  across  the  counter  to  a  customer's 
account  could  not  be  pimished,  the  39  Qeo.  IIL,  c  85,  was  passed,  and 
it  was  made  theft  for  a  servant  or  clerk  to  embezzle  money  or  goods 
feoeived  or  taken  into  possession,  '*  for  or  in  the  name,  or  on  the  account 
of  his  master.'*  The  cases  on  this  subject,  which  involve  many  subtle  dis- 
tinctions^ will  be  found  in  Bussell  on  Crimes,  vol.  ii.  The  present  law 
<m  the  subject  is  contained  in  24  &  25  Vict.,  c  96.  The  67th  section 
itatet,  that  **  whosoever,  being  a  clerk  or  servant,  or  being  employed 
for  the  purpose  or  in  the  capacity  of  a  clerk  or  servant,  shall  stad  any 
chattel,  money,  or  valuable-  secunty  belonging  to  or  in  the  possession  or 
power  of  his  master  or  employer,  shall  be  guilty  of  felony,  and  being 
eonvicted  thereof  shall  be  liable,  at  the  discretion  of  the  Court,  to  be  kept 
in  penal  servitude  for  any  term  not  exceeding  fourteen  years  and  not  less 
than  three  (now  hve)  years,  or  to  be  imprisoned  for  any  term  not  exceed- 
ing two  yean,  with  or  without  hard  lalx)ur,  and  with  or  without  solitary 
confinement,  and,  if  a  nude  under  the  age  of  sixteen  years,  with  or  without 
whipping."  Bv  section  68  it  is  enacted  that,  *^  whosoever  being  a  derk 
or  servant,  or  being  employed  for  the  purpose  or  in  the  capacity  of  a 
derk  or  aervant,  uiall  fraudulently  embezzle  any  chattel,  money,  or 
valuable  security,  which  shall  be  delivered  to  or  received  or  taken  into 
possession  by  him  for  or  in  the  name  or  on  the  account  of  his  master  or 
onplqyer,  or  any  part  thereof,  shall  be  deemed  to  have  feloniously  stolen 
the  same  from  his  master  or  employer,  although  such  chattel,  money,  or 
secnri^  was  not  received  into  the  possession  of  such  master  or  employer 
otherwise  than  by  the  actual  possession  of  his  clerk,  servant,  or  otner 
person  eo  employed,  and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  Court  to  be  kept  in  penid  servitude  for  any  term  not 
exceeding  fourteen  years,  and  not  less  than  three  (now  five)  years,  or  to 
be  imprisoned  for  anv  term  not  exceeding  two  years,  with  or  without 
bard  labour,  and  with  or  without  solitary  confinement,  and,  if  a  male 
wider  the  age  of  sixteen  years,  with  or  without  whipping."  By  section 
78  of  the  same  Act,  it  is  enacted  that  a  person  indicted  for  embezzlement 
ma^  be  convicted  of  larceny  or  vice  vertd^  if  it  be  proved  that  he  ought 
to  nave  been  indicted  of  larceny.  Notwithstanding  these  amendments, 
the  law  is  still  disfigured  by  embarrassing  subtleties.  See  R,  v.  Prince 
<1868),  L.  B.  1  C.  C.  150,  38  L.  J.  M.  C.  8,  as  to  distinction  between  ser- 
vants having  general  authority  and  those  having  limited  authority. 

8.  As  against  a  wrongdoer  mere  possession  gave  a  right  In  the 
United  Sti^  the  Courts  have  held  that  goods  stolen  from  a  thief  may 
he  described  either  as  goods  of  the  true  owner  or  of  the  thief.  Bishop  s 
Criminal  Law,  ii.  s.  801. 

3.  The  chief  writ  by  which  civil  redress  was  obtained  in  ancient  times 
was  a  writ  of  trespass,  a  missive  calling  upon  the  defendant  to  answer  a 
charge  that  he  had  done  a  wrong  vi  et  armis.  It  implied,  no  doubt, 
that  the  plaintiff  had  been  disturbed  in  the  possession  of  his  property  ; 
Vat  owine  to  the  absence  of  other  remedies — no  action  on  the  case  is 
SKntioned  in  the  books  until  the  reign  of  £dw.  III.,  22,  Ass.  41, — ^the 
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action  of  trespass  was  frequently  used  in  circumstances  to  which  it  was 
not  obviously  applicable.  As  late  as  the  reign  of  Elizabeth  it  Mras  still 
undecided  wnether  a  master  could  maintain  trespass  against  a  servant  for 
taking  and  carrying  away  his  goods  which  were  in  the  custody  of  the 
servant,  who  was  employed  in  ms  master's  shop.  The  Court  decided 
in  RI088  V.  Holmanj  Owen  52,  that  trespass  lay  in  these  circumstances. 
See  as  to  master's  possession,  Hall  v.  Davis  (1825),  2  C.  &  P.  33.  On 
the  other  hand,  as  against  a  mere  wrongdoer,  a  servant  had  such  pos- 
Hession  as  enabled  him  to  maintain  an  action  of  trespass.  (Chitty's 
Pleading,  i.  196.) 

4.  For  niany  other  purposes  the  possession  of  the  servant  is  that  of 
the  master.  Thus  in  oanKruptcy  it  is  held  that  goods  which  are  in  the 
possession  of  a  servant  are  within  the  order  and  disposition  of  his  master, 
and  as  such  pass  to  his  creditors.  This  is  illustrated  by  Hoggard  v. 
Mackenzie  (1858),  25  Beav.  493.  A  Scotch  firm  establish^  a  branch  in 
London,  which  was  wholly  conducted  by  an  agent  and  manager  at  a 
fixed  salary.  It  was  agreed  that  he  was  to  have  a  general  lien  on  all 
goods  consigned  to  him  for  bills  accepted  by  him  for  the  firm.  The 
firm  having  oecome  bankrupt,  it  was  held  that  the  goods  passed  to  the 
assignees  unaffected  by  the  lien.  See,  however,  Ex  parte  Hidden^  Be 
Hooper,  decided  by  Commissioner  Fane  in  1860  (3  L.  T.  N.  S.  386). 
When  a  son  had  possession  of  certain  goods  as  the  servant  of  his  father, 
and  for  the  purpose  of  carrying  on  Dusiness  for  his  father's  benefit 
only,  it  was  held  that  the  goods  did  not  pass  to  the  son's  assignees  under 
the  21  James  I.,  c.  19  ;  Stafford  v.  Clark  (1823),  1  C.  &  P.  24.  See  the 
curious  case,  Jackson  ▼.  Irvin  (1809),  2  Camp.  48,  where  a  warrant  under 
Vifi.fa,  against  a  person  was  directed  to  his  servant  and  another  person  as 
special  bailiffs,  and  Ex  parte  Majoribcknks,  De  Gex  (1847),  466,  as  to  the 
effect  of  joint  possession  of  goods  by  'servants  of  bankrupt  and  owner  ot 
goods. 
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CHAPTER    IV. 


PARTIES  TO  THE  CONTRACT. 

Any  one  who  is  of  the  age  of  twonty-one,  and 
is  under  no  legal  or  natural  disability,  may  make 
either  as  master  or  servant  a  valid  contract  of  hiring 
and  service. 

This  proposition  is  imperfect  and  unsatisfactory  :  but  it  is 
impossible  to  comprehend  under  one  head  the  various  forms 
of  disability  or  qualified  power  of  contracting,  such  as  idiocy, 
in&ncy,  coverture,  &c.  (a). 

English  law  scarcely  recognises  the  distinction  known  to 
and  of  80  much  importance  in  Roman  law  between  liberales 
operop  and  iUiherales  opeixe  (b),  occupations  for  which  no 
w«ge8  proper  were  given,  and  those  for  which  they  were.  But 
there  is  a  peculiarity  with  respect  to  counsel  or  barristers. 
The  relation  of  client  and  counsel  is  incompatible  with 
that  of  master  and  servant ;  there  can  be  no  contract 
of  hiring  between  them  with  respect  to  litigation.  The 
whole  subject  was  reviewed  by  the  Court  ot  Common  Pleas 
^^  Kennedy  v.  Broun  (c),  and  the  chief  conclusion  which  was 


{«)  Smith's  Master  and  Servant,  1 ; 
Wood*!  Master  and  Servant,  8. 

W  Windacheid,  iL  &  404. 
,  W  (1M8)  13  a  B.  N.  S.  677  ;  9 
Jw.  K.  8. 119  ;  82  K  J.  C.  P.  187  ; 
nW.R.284;  7  L.  T.  N.  a  626; 
1*i«i  on  a  promise,  in  considera- 
*>«jof  services  as  counsel,  held  not 
^ue.  See  remarks  on  this  case  in 
*Jwod[  on  Contracts,  3rd  ed..  638  ; 
«olfoi^>.  MoBtyn  (1870),  L.  R.  6 
P»-  457,  and  Bobert$(m  v.  MeDonag\ 
1400X,  C.  C.  469.     As  to  the  right 


of  medical  practitioners  to  sue  for 
fees,  see  Medical  Act  of  1858,  and 
Apothecaries  Act,  55  Geo.  III.,  c. 
194  ;  and  as  to  the  state  of  the  law 
before  the  passing  of  the  former  Act, 
see  Veitek  v.  R^tsaell  (1842).  8  Q.  B. 
928  ;  12  L.  J.  Q.  B.  13.  **The  phy- 
sician has  a  claim,  usually  recognised, 
to  remuneration  for  his  services  ;  but 
he  has  no  legal  title  to  it."  He 
could,  however,  have  made  a  contract 
with  respect  to  it. 
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come  to  was  thus  expressed :  "  We  consider  that  a  promise 
by  a  client  to  pay  money  to  a  counsel  for  his  advocacy^ 
whether  made  before,  or  during,  or  after  the  litigation,  has 
^o  binding  effect ;  and,  furthermore,  that  the  relation  of 
counsel  and  client  renders  the  parties  mutually  incapable  of 
making  any  contract  of  hiring  and  service  concerning  advo- 
cacy in  litigation." 

A  person  who  is  under  a  binding  contract  to  serve  A.  for 
a  certain  time,  cannot  enter  into  a  binding  contract  with  B. 
for  the  same  period.  "  One  who  has  contracted,*'  says  Lord 
Ellcnborough,  in  R,  v.  Norton,  ''a  relation  which  disables 
him  from  serving  any  other  without  the  consent  of  his  first 
master  is  not  aui  juris,  and  cannot  lawfully  bind  himself  to 
sei*ve  such  second  master  "(({).  Hence  the  Courts  refused  to 
admit  that  soldiers  gained  settlements  by  hiring  and  service 
while  they  were  still  in  the  employment  of  the  Crown  (e). 
In  R.  V.  Norton  (/)  it  was  held  that  a  deserter  from  the 
King's  service  could  not  be  "lawfully  hired"  within  the 
meaning  of  3  Will.  &  Mary,  c.  11,  s.  7.  But  one  who  is  not 
in  all  respects  the  servant  of  A.,  because  he  has  previously 
entered  into  a  binding  contract  with  B.,  may  be  the  servant 
of  A  in  such  a  sense  that  A.  will  be  liable  to  him  for  his 
wages,  and  will  be  responsible  to  third  persons  for  his  acts. 


(d)  Jt,  V.  Hindringham  (1796),  « 
T.  R.  557.  A.,  an  infant  indentured 
aa  an  apprentice  to  B.  ;  during  the 
apprenticeship  he  entered  the  navy 
with  the  consent  of  his  master  ;  but 
hia  articles  were  not  delivered  up. 
After  quitting  the  navy,  and  before 
the  expiration  of  the  apprenticeship, 
he  hired  himself  to  C.  Held,  that 
A.,  not  being  sui  juris  at  the  time, 
could  not  enter  into  a  legal  con- 
tract. As  to  difference  between 
contract  with  soldier  and  one  with 
infant,  JL  t.  ChaUsfard  (1825),  4 
B.  &  C.  94,  100. 

(e)  E.  y.  Beaulieu  (1814),  3  M. 
k  8.  229.  A  soldier,  though  not 
"lawfully hired**  within  the  meaning 
of  the  statute,  could  have  recovered 
wages  for  his  services.  The  Court 
refused  to  find  such  a  hiring  and 


service  as  would  give  a  settlement 
unless  the  master  had  an  absolute 
right  to  the  services  for  the  whole 
time.  On  the  other  hand,  it  was 
held  that  hiring  for  a  year  by  a 
militiaman,  if  tho  fact  of  his  being 
such  were  made  known  to  the  master 
at  the  time  of  hiring,  gaire  a  settle- 
ment ;  J2.  V.  Westerleigh  (177S), 
Burr.  S.  C.  758  ;  JZ.  v.  IFinckotmb 
(1780),  1  Doug.  391  ;  JL  v.  Taun- 
ton,  (1829),  9  B.  &  C.  881  ;  H.  T. 
St.  John  (1829),  9  B.  &  C.  896  ;  iZ. 
V.  Elmlty  CasUe  (1882),  8  B.  &  Ad. 
826;  JL  V.  St,  Mary-al^Ju'WaU 
(1884),  5  B.  &  Ad.  1023;  R,  r. 
f^Utuaham  (1885),  2  A.  &  £.  64S  ; 
case  of  member  of  a  Volunteer  corps 
under  44  Geo.  III.,  c.  54. 
(/)  (1808),  9  East,  206. 
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The  position  of  servants  and  apprentices  who  enlist  in  the 
army  is  now  governed  by  statute.    Sect  96  of  the  Army 
Ad,  1881  (44  &  45  Vict,  c.  58),  states  that  "  the  master 
of  an  apprentice  in    the  United  Kingdom  who  has  been 
attested  as  a  soldier  of  the  regular  forces  may  claim  him 
while  under  the  age  of  twenty-one  years,  as  follows,  and 
not   otherwise:   (1.)  The  master,  within   one  mouth  after 
the  apprentice  left  his  service,  must  take  before  a  justice 
of  the  peace  the  oath  in  that  behalf  specified  in  the  First 
Schedule  to  this  Act,  and  obtain  from  the  justice  a  certifi- 
cate of  having  taken  such  oath,  which  certificate  the  justice 
shall  give   in   the    form  in  the   said   Schedule,  or  to   the 
like  effect:    (2.)  A    court   of  summary  jurisdiction  within 
whose  jurisdiction  the  apprentice  may  be,  if  satisfied  on  com- 
plaint by  the  master  that  he  is  entitled  to  have  the  appren- 
tice delivered  up  to  him,  may  order  the  officer  under  whose 
command  the  apprentice  is  to  deliver  him  to  the  master ;  but 
if  satisfied  that  the  apprentice  stated  oq  his  attestation  that 
Jie  was  not  an  apprentice,  may,  and  if  required  by  or  on  behalf 
«f  the  said  commanding  officer  shall,  try  the  apprentice  for 
^e  offence  of  making  such  false  statements,  and  if  need  be 
adjourn  the  case  for  the  purpose  :  (3.)  Except  in  pursu- 
of  an   order  of  a  court  of  summary  jurisdiction,  an 
^ipprentice  shall  not  be  taken  from  her  Majesty's  service : 
^4i.)  An  apprentice  shall  not  be  claimed  in  pursuance  of  this 
•ection  unless  he  was  bound  for  at  least  four  years  by  a 
:Bn^ular  indenture,  and  was  under  the  age  of  sixteen  years  when 
mo  bound :  (5.)  A  master  who  gives  up  the  indenture  of  his 
^prentice  within  one  month  after  the  attestation  of  such 
mpprentice  shall  be  entitled  to  receive  to  his  own  use  so 
much  of  the  bounty  (if  any)  payable  to  such  apprentice  on 
enlistment  as  has  not  been  paid  to  the  apprentice  before 
notice  was  given  of  his  being  an  apprentice."    As  to  servants 
enrolled  in  Militia,  see  Voluntary  Enlistment  Act  of  1875,  38 
k  39  Vict,  c.  69,  sect.  78. 

In  r^;ard  to  seamen  volunteering  into  the  Navy,  see  Mer- 
chant Shipping  Act,  1854,  sections  214 — 220.   By  section  215, 
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a  proportionate  part  of  wages  down  to  the  time  of  entry  must 
be  paid  by  the  master.  By  section  214  seamen  are  allowed 
to  leave  their  ships  to  enter  the  Navy,  and  "  all  stipulations 
introduced  into  any  agreement  whereby  any  seaman  is  de- 
clared to  incur  any  forfeiture,  or  be  exposed  to  any  loss  in 
case  he  enters  into  her  Majesty's  naval  service  shall  be  void, 
and  every  master  or  owner  who  causes  any  such  stipulation 
to  be  so  introduced  shall  incur  a  penalty  not  exceeding 
£20'' (g). 

ig)  See  Part  II.,  Chapter  IX. 
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CHAPTER  V. 

INFANTS. 

Contracts  of  hiring  and  service  by  infants — that  is, 
by  persons  who  have  not  attained  the  age  of  twenty- 
one — are  voidable  at  their  option,  unless  they  be  for 
necessaries  or  for  the  benefit  of  the  infants  (a). 

On  comisg  of  age  an  infant  might,  at  Common  Law,  ratify 

a  promise  previously  made  by  him  so  as  to  render  it  binding. 

The  Legislature,  however,  has  greatly  Umited  the  power  of 

ratification.    The  Lifents'  Relief  Act  of  1874  (37  &  38  Vict., 

&  62)  enacts  (s.  1)  that,  "  All  contracts,  whether  by  specialty 

or  by  simple  contract,  henceforth  entered  into  by  infants  for 

the  repayment  of  money  lent  or  to  be  lent,  or  for  goods  sup- 

pUed  or  to  be  supplied  (other  than  contracts  for  necessaries), 

and  all  accounts  stated  with  infants,  shall  be  absolutely  void ; 

^provided  always  that  this  eniactment  shall  not  invalidate  any 

<<x>ntract  into  which  any  infant  may,  by  any  existing  or  future 

statute,  or  by  the  rules  of  Common  Law  or  Equity,  enter, 

<^xcept  such  as  now  by  law  are  voidable."     Section  2,  which 

^  of  most  consequence  in  this  connection,  says,  **  No  action 

shall  be  brought  whereby  to  charge  any  person  upon  any 

Unronuse  made  after  full  age  to  pay  any  debt  contracted  during 

infancy,  or  upon  any  ratification  made  [after  full  age  of  any 

jnromise  or  contract  made  during  infancy,  whether  there  shall 

or  shall  not  be  any  new  consideration  for  such  promise  or 

ratification  after    full   age."    It  was  decided  in   Coxhead 

(a)  Coke  on  Litt  78  h. 
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V.  MvUis  (6) — ^an  action  for  breach  of  promise  of  marriage — 
that  the  second  section  does  not  exclusively  apply  to  such 
contracts  as  are  mentioned  or  referred  to  in  the  first  section ; 
the  section  extends  to  contracts  of  hiring  and  service. 

The  chief  exception  at  Common  Law  to  the  principle,  that 
infants*  contracts  do  not  bind  them,  was  in  the  case  of  con- 
tracts for  necessaries,  which  include,  according  to  Coke's 
explanation,  ''necessary  meat,  drink,  apparel,  necessary 
physic,  and  such  other  necessaries,  and  likewise  for  good 
teaching  or  instruction  whereby  he  (the  infant)  may  profit 
himself  afterwards,"  (c)  and  which  need  not  exclude  many 
articles  popularly  known  as  luxuries.  An  infant  will  also 
be  bound  by  contracts  which  are  to  his  benefit  or  advan- 
tage {d) ;  and  it  is  for  the  Court  to  determine  whether  this 
is  the  case.     Contracts  of  hiring  and  service  and  appren- 


(b)  (1878),  li.  B.  3  C.  P.  D.  4S9 ; 
47  L.  J.  C.  P.  761  ;  39  L.  T.  849 ; 
*27  W.  R.  136  ;  see  also  NorthcoU  v. 
Doughty  (1879),  L.  R.  4  C.  P.  D. 
385;  Ex  parU  KibbU  (1875),  L.  R. 
10  Ch.  873 ;  44  L.  J.  B.  63.  As 
to  what  will  amount  to  a  ratifica- 
tion of  a  contract,  by  an  infant,  see 
Cornwall  v.  Hawkins  (1872),  41  L.  J. 
Ch.  435  ;  26  L.  J.  607 ;  20  W.  R. 
653  ;  infant  entered  into  service  of 
milk-seller,  and  covenanted  not  to 
cany  on  same  trade ;  and,  after 
coming  of  age,  he  continued  in  the 
same  service  tor  eighteen  months  with- 
out repudiating  his  promise.  Held, 
that  this  amounted  to  ratification. 
In  Birkin  v.  F(yrik  (1875),  83  L.  T. 
532,  it  was  held  that  a  minor,  who 
agreed  on  the  11th  Dec,  1871,  to 
serve  for  five  years  as  a  warehouse- 
man, and  who  having  attained  the 
age  of  21  in  April,  1873,  continued 
in  the  service  of  his  employers,  did 
not  ratify  his  agreement  by  writing 
on  the  17th  of  Jan.,  1874  a  letter 
saying  that  he  woiild  give  up  his 
situation  in  twenty-eight  days.  Pro- 
bably the  decision  turned  more  on  the 
fact  that  the  Court  reHcd  on  Harmer 
v.  Kming  (1804),  5  Esp.  102,  which 
shows  that  a  promise  to  bind  as  a 


ratification  must  be  given  voluntarily 
by  a  minor,  and  with  full  knowledge 
that  he  was  released. 

(c)  Coke  Litt.  172a.  See  Lord 
^lansfield's  judgment  in  Zouch  v. 
Parsons  (1765),  8  Bur.  1801  ;  Bacon's 
Abridg.  "Infancy,"  I.,  8,  860; 
Skrim  v.  Chyrdon  (1875),  9  Ir.  C. 
L.  479  ;  Hill  v.  ArUm  (1876),  34 
L.  T.  125 ;  HaH  v.  Prater  (1887). 
1  Jur.  623  (riding-horse  a  necessary 
for  a  chemist's  apothecary,  who  was 
ordered  by  doctor  to  take  riding 
exercise).  As  Kelly,  C.B.,  pointed 
out  in  Ryder  v.  IVombwell  (1868), 
L.  R.  8  £x.  90  (jewelled  solitaires 
and  a  silver  goblet  necessaries  for  a 
baronet's  son),  ''necessaries*'  cannot 
be  separated  from  "its  legal  ad- 
junct, suitable  to  the  estate  and  con- 
dition of  the  infant." 

(d)  "  And  an  infant  shall  be 
bounden  by  all  acts  done  by  Lini 
during  his  nonage,  which  acts  are  for 
his  advantage,  if  not  in  some  special 
cases  ;  and,  therefore,  if  an  infant  at 
the  years  of  discretion  make  a  bond 
for  his  necessary  meats  and  drink,  or 
for  his  necessary  apparel,  or  for  his 
schooling,  he  shall  not  avoid  the 
same."    Perkins,  C.  I.  S.  14. 
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ticesLip  are  pt^imd  facie  regarded  as  for  the  benefit  of 
infants  (e).  An  infant  vfho  has  bound  himself  as  apprentice 
to  one  master  cannot  before  the  expimtion  of  the  period  of 
service  transfer  his  services  to  another  (/).  But  if  a  contract 
of  hiring  and  service  between  a  minor  and  a  person  of  full 
age  be  inequitable  and  prejudicial  to  the  former  it  will  not 
bind  him  {g).  Thus  a  contract  of  hiring  and  service  which 
subjects  an  infant  to  a  penalty  or  forfeiture  will  not  be 
binding  (A). 
There  is  no  reason  why  an  infant  should  not  be  a  master  (i). 


(e)  Pollock  on  Contracts,  p.  65  of 
8nl  ed. 

(/)  A  r.    Arundel  (1816),  5  M. 

k  8.  257 ;  £.  v.   Chillesf<yrd  (1825), 

4  B.  4  C.  102  (infant  who  enters  into 

&  contract  of  apprenticeship  will  be 

liable  to  the  statutory   regulations 

applicable   to  master  and  servant)  ; 

Wood  T.  Fenvrick  (1842),  10  M.  & 

W.  195  :  "There  can  be  no  doubt 

that,  generally  speaking,  a  contract 

for  an  infant  to  receive  wages  for 

his  labour  is  binding  upon  him."    In 

Cooper  Y.  Simmons  (1862),  31  L.  J. 

M.  C.  138,  Martin,  B.,  k  Wilde,  B., 

lUte  that  a  contract  of  service  is 

bbding  on  an  infant  unless  it  be 

manifestly    not    to    his    advantage. 

Most  the  contract,  to  be  binding,  do 

manifestly  to  the  advantage  of  the 

iniiuit,  or  is  it  binding  unless  it  be 

manifestly  to  the  prejudice  of  the 

in&nt?    The  rule  is  stated  in  the 

former  way  in  R,  v.  WigHon  (1824), 

S  B.  It  C.  484,  and  in  the  latter  way 

in  Cooper  t.  Simmons,  by  Wilde,  B. 

It  it  submitted   that   the   first   is 

wrjBct 

{3)  A  V.  Lord  (1850),  12  Q.  B. 
757;  17  L.  J.  M.  C.  181  (an  infant 
lioand  for  twelve  months  not  to  en- 
M  in  any  other  service  or  business 
wing  the  whole  tim«% ;  the  master 
frw  to  stop  work  and  wages  when  he 
thoB^t  fit ;  tho  servant  liable  to  be 
^^joniaed  for  misconduct  or  disobe- 
^icBoe,  and,  in  the  event  of  dismissal, 
to  Ibtfeit  his  wages ;  contract  held 
wid).  Leslie  T.  Fiizpatriek  (1877), 
L.  K.  8  Q.  B.  D.  229  ;  47  L.  J.  M. 
C  82;  87  L.  T.  461 ;  where  the  Court 
tfQDeeii*s  Bench  refused  to  declare 


void  a  contract  by  which  an  infant 
undertook  to  serve  as  an  iron  ship- 
builder for  five  years,  at  weekly  wages, 
with  a  proviso  that,  if  the  employers 
ceased  to  carry  on  business,  or  found 
it  necessary  to  reduce  their  works,  or 
in  consequence  of  any  accident,  they 
might  terminate  the  contract  at  four- 
teen days'  notice.  "  If  such  provi- 
sions," it  was  said  by  the  Court,  in  a 
passage  which  seems  to  furnish  the 
true  rule,  '*  were  at  the  time  common 
to  labour  contracts,  or  were  in  the 
then  condition  of  the  trade  such  as 
the  master  was  reasonably  justified  in 
imposing  as  a  just  measui-e  of  protec- 
tion to  himself,  and  if  the  wages 
were  a  fair  compensation  for  the  ser- 
vices of  the  youth,  the  contract  is 
binding,  inasmuch  as  it  was  beneficial 
to  him  by  securing  him  permanent 
employment  and  the  means  of  main- 
taining himself.*'  This  seems  to 
conflict  with  Birhin  v.  Forth  (1875), 
83  L  T.  N.  S.  582. 

(h)  Coke,  Litt.  172  a.  ;  Bacon's 
Abridg.  **  Infancy,"  I.,  1,  356  ;  Aylif 
V.  Arckdale,  Cro.  Eliz.  920  ;  Hussell 
V.  Lee  (14 Ch.  ii.),  1  Lev.  86 ;  Fisher  v. 
Mowbray  (1807),  8  East,  380,  (infant 
not  bound  by  bond  bearing  interest) ; 
Baylis  v.  Dineley  (1815),  3  M.  &  S. 
477.    But  see  W'ood  v.  Fenvrick. 

(i)  Hands  v.  Slaney  (1800),  8 
T.  R.  578  ;  Chappie  v.  Cooper  (1844), 
13  M.  &  W.  252,  258,  where  Alder- 
son,  B. ,  held  that  in  certain  circum- 
stances a  servant  would  be  a  neces- 
sary for  an  infant ;  R.  v.  St.  Petrox 
(1791),  4  T.  R.  196  ;  2  Bott,  377, 
and  Cald.  444. 
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An  infant  may  enter  into  a  contract  of  hiring  and  service 
with  his  father  or  mother  (k),  A  father  cannot  bind  his 
son  apprentice  without  his  consent,  and  the  son  must  execute 
the  indenture.  Parish  apprentices  were,  in  virtue  of  a 
special  statute,  exceptions  to  this  rule  (Q. 

An  infant  who  is  apprenticed  cannot  be  sued  upon  the 
covenants  in  an  indenture  of  apprenticeship,  except  by  the 
custom  of  London  (m).  But  apprentices  have  been  always 
liable  to  certain  statutory  regulations  (ti). 


(k)  E.  V.  Chilks/ord  (1825),  4  B. 
k  C.  94. 

(0  R  V.  Cromford(U06\  8  East,  25 ; 
R  v.  Ripon  (1808),  9  East,  295  ;  St. 
Nicholas  Y,  St.  Botolph{n^2\  81  L. 
J.  M.  C  258.  Compulsorv  apprentice- 
ship abolished,  7  &  8  Vict.  c.  101, 
8. 18.  An  infant  may  have  his  name 
aflixed  to  the  indenture  by  an  agent ; 
R.  V.  Zongnor  (1883),  4  B.  &  Ad. 
647. 

(7/1)  Bacon's  Abridg.,  "Infancy" 
A,  340  ;  Oylbert  v.  Fletcher,  Croke, 
Car.  179;  Jennings  v.  Pitman  (19 
Jac),  Button,  63  ;  Lylhjs  Case  (1 
Anne),  7  Mod.  16.  Nor  could  the 
minor  be  sued  at  equity,  1  Ekj.  C, 
Abridg.  6.  The  ciistom  of  London, 
which  was  instituted  for  the  promo- 
tion of  trade,  is  stated  in  various 
ways.  Thus,  in  Burton  v.  Palmer 
(11  James  I.),  2  Buls.  191  :  "An 
infant  within  the  age  of  fourteen 
years;"  in  Walker  v.  Nieholson, 
Croke,  Eliz.  652,  "Any  infant  above 
the  age  of  twelve  years  ; "  in  Code  v. 
Hclmes  (21  James  I. ),  Palmer,  361,  a 
person  bound  at  fourteen,  if  the  in- 
denture be  enrolled  at  Guildhall ;  in 
HaU  V.  Chandkr  (22  Chas.  II.),  1 
Mod.  271,  "Any  person  above  four- 
teen years,  and  under  twenty-one,  and 
unmarried ;  *'  so  in  EdtiVs  Cast  (1813), 
2  M.  &  S.  226  (a  return  held  de- 
fective because  it  failed  to  state  that 
an  apprentice  was  between  the  age  of 
fourteen  and  twenty-one. )  By  the  cus- 
tom of  London  apprentices  might  be 
assigned.  Yiner^s  Abridg.  "  Appren- 
tices, "  F.  It  is  stated  by  Holt,  C.  J. , 
in  Winton  v.  Wilkes  (4  Anne),  1 
Salk.  204,  that  no  other  cities  than 
London   have   such    custom.      See, 


however,  T.  Smith's  English  Guilds, 
209. 

(n)  ExparU  Davis  (1794),  5  T.  B. 
715,  decides  that  an  infimt,  on 
coming  of  age.  may  disaffirm  a  con- 
tract of  apprenticeship.  This  case  is 
said  in  Ex  parU  QUI  (1806),  7  East, 
876,  to  have  been  misreported.  It 
was,  however,  affirmed  in  Wray  y. 
West  (1866),  15  L.  T.  180,  where  it 
was  laid  down  that  an  infant  mogt 
disaffirm  his  indentures  within  a 
reasonable  time  after  coming  of  age. 
In  Moore  v.  Smith  (1875),  39  J.  F. 
772,  the  Court  of  Queen's  Bench  was 
asked  to  say  whether  this  rule  was 
altered  by  the  Master  and  Servant 
Act,  1867 ;  and  the  Court  decided 
that  it  was  not.  It  is  cited  as  still 
binding  in  text  books  ;  e.g,  Leake 
on  Contracts,  550  ;  Smith's  Mercan- 
tile Law,  56.  Nothing  in  file  Em- 
ployers and  Workmen  Act,  1876, 
apparently,  affects  the  decision. 
It  was  early  decided  that  an  in&nt, 
though  not  liable  to  an  action  on 
the  covenant  of  an  indenture,  was 
subject  to  the  statutory  regulations 
affecting  apprentices  ;  that  is  to 
the  5  Eliz.  c.  4.  The  contract  of 
apprenticeship  was  treated  as  void- 
able. R  V.  St.  Nicholas^  Bur.  Sc 
91.  What  more  unequivocal  way 
of  voiding  such  a  contract  than  for 
an  apprentice  to  run  away  from  hia 
master?  Yet  in  R.  v.  Evered^  16 
East,  27,  and  Gray  v.  Cooi^mm  (1812), 
16  East,  13,  this  was  held  not  to 
be  an  efficient  election  so  as  to  void 
indentures,  and  prevent  the  justices 
punishioc  runaway  apprentices  under 
20  Geo.  11.  c  19,  s.  4.  The  Courts 
were  careful  not  to  say  that,  in  soma 
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It  is  stated  by  Blackstone  that  a  father  may  "  have  the 
benefit  of  his  children's  labour  ^hile  they  live  with  hiniy 
and  are  maintained  by  him;  but  this  is  no  more  than  he 
is  entitled  to  from  his  apprentices  or  servants  *'  (o).  The 
authorities  in  English  reports  and  text  books  on  this  subject 
are  few  (p),  Blackstone  cites  none  in  support  of  his  dictum, 
though  probably  it  is  correct.  According  to  a  series  of  deci- 
sions in  the  American  Courts,  the  right  to  recover  for  the 
services  of  a  minor  is  presumed  to  belong  to  the  father,  and 
he  is  entitled  to  the  earnings  of  his  children  unless  he  has 
forfeited  the  right  by  misconduct  or  has  expressly  or  by 
implication  emancipated  them  (q).  Accordingly  payment 
of  wages  to  a  minor  has  been  held  to  be  no  answer  to 
an  action  by  a  father  against  an  employer.  ''In  con- 
sideration of  this  obligation  on  the  part  of  the  father  to 
maintain  his  children/'  says  Story,  stating  the  effect  of  the 
American  decisions,  "  the  law  gives  him  a  right  to  all  their 
earnings,  and  in  case  of  his  death  the  mother  has  the 
right "  (r).  This  has  been  extended  to  adopted  and  illegiti- 
mate children.     It  is  admitted  in  the  American  decisions, 


iray,  an  infant  might  not  during 
in&ncj  disaffirm  a  contract  of  ap- 
prenticeslup.  Gray  v.  Cookton,  16 
£ast,  p.  iSiJt,  y.  Hindringham 
(1796),  6  T.  k  558,  and  in  such  a 
manner  as  to  make  it  whoUjr  inopera- 
tire.  The  decision  in  Ex  parte  tkivis 
was  not  based  on  any  statutes  affect- 
ing apprentices,  and  was,  no  doubt, 
intenaed  to  lay  down  a  principle  of 
Common  Law.  But  is  tne  implica- 
tion  that  an  infant  cannot  disaffirm 
before  coming  of  age  correct  ?  Bacon's 
Abridg.  Infancy,  1,  2,  S,  and  5 ; 
Kevory,  <£?&,  Bailicay  Co,  y.  Cwmibe 
0849),  8  Ex.  565;  Parke,  B.,  at 
p.  575  ;  London  and  North'  Wtttem 
BaUway  Co,  y.  McMiehael  (1850), 
5  Ex.  114  ;  Dublin  y.  Wickhno  RaU- 
^eay  Co,  (1852),  8  Ex.  181. 

A  lather  or  friend  of  the  appren- 
tice was  usually  made  a  party  to  in- 
dentnres  owing  to  the  fact  that  an 
action  on  the  coyenants  would  not  lie 
against  the  iniint.    Though  the  old 


rule  that  infants  cannot  bind  them- 
selyes  by  coyenants  (Piatt  on  Cove- 
nants, p.  Ill)  is  still  in  force, 
indentures  are,  as  the  cases  cited 
aboye  show,  binding  on  infants  for 
some  purposes. 

(o)  I  Uom.  453.  Apart  from  the 
Poor  Laws,  there  is  no  obli^tion 
on  the  part  of  a  father  to  mamtain 
his  child ;  Moriimore  y.  Wright,  6 
M.  k  W.  482  ;  Bazeley  y.  Forder 
(1868),  L.  R.  8  Q.  B.  at  565; 
Cooper  y.  Martin  (1803),  4  East,  76. 

(p)  The  chief  authority  on  the  subject 
of  the  right  of  a  father  to  a  child's 
earnings  is  Ex  parte  Macklin  (1755),  2 
Ves.  Sen.  675.  (Father  receiyedchild^s 
earnings  while  living  with  him.  He 
became  bankrupt ;  uie  child  sought 
to  prove  for  amount  received  from 
her.  Hardwicke,  L.  C,  referred  to 
the  Commissioners  to  inquire  how 
much  received  to  the  child^s  use.) 

(q)  Wood,  p.  22. 

(r)  Contracts,  sec  142. 
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and  presumably  the  same  would  hold  good  in  the  courts  of 
this  country^  that  the  right  does  not  cxbt  where  the  fetther 
does  not  maintain  his  children  or  fulfil  his  duties  as  a  Ssither. 
The  English  authorities  clearly  show  that  emancipation  will 
not  be  inferred  merely  from  the  fact  that  the  son  resides 
apart  from  his  father  and  is  in  the  service  of  another  per- 
son {s),  Thus^  a  son  who  left  his  father's  house  in  Selbome, 
with  his  father's  consent,  and  went  to  live  in  London,  and 
entered  the  Metropolitan  Police,  was  regarded  as  not  eman- 
cipated. It  is  otherwise  if  a  son  enlists  as  a  soldier  and 
has  no  power  to  terminate  his  service  {t), 

is)  A*.  V.  SeJhonu  (1859),  2  K  &  K.  {t)  IL    v.   ItoacJi.  (1795),  6  T.  R. 

275  ;  H.  V.  St.  Peter's  (1769),  Bur.       247. 
Sc.  638. 


CHAPTER  VI. 

MABRI£D  WOMEN. 

A  HAiiRTKT)  woman  cannot  (at  Common  Law)  enter 
into  a  contract  of  hiiing  and  Bervice  which  will  bind 
her  (a). 

If  the  form  of  such  a  contract  were  gone  through  it  would 

be  '^  altogether  void,"  no  action  lying  against  her  husband 

or  herself  for  the    breach    of  it.     At  Common   Law  an 

indenture  purporting  to  bind  an  apprentice  to  a  married 

woman  was  of  no  effect  (b) ;   she  could  not  bind   herself 

to  perform  the  covenants.    The  strictness  of  the  rule  is  best 

seen  by  referring  to  Offley  v.  Clay  (c),  which  was  an  action 

for  work  done  by  the  wife  of  the  plaintiff  for  the  defendants 

at  their  request.     Plea  of  payment  to  the  wife! in  fullsatis« 

:faction  and  discharge  of  the  cause  of  action;  held  bad  on 

demurrer,  as  it  did  not  aver  that  the  wife  was  authorised 

%o  receive.      Notwithstanding  the  passing  of  the  Married 

"Women's  Property  Act  of  1870,  which  allowed  a  married 

^voman  to  sue  for  her  earnings  in  certain  cases,  it  was  held 

^hat  she  could  not,  without  the  consent  of  her  husband,  enter 

into  a  contract  of  service  within  the  meaning  of  the  Master 

mud  Servant's  Act  of  1867  (30  &  31  Vict.  c.  141)  (d). 

(a)  It  is  almost  unnecessary  to  cite  (6)   S,    v.    QuUdford    (1818),    2 

VQthorities  for  this  elementary  pro-  Chitty,  284. 

podtion.     Bat  see  Btdgood  v.  JFay,  {e)  (1840),  2  M.  &  G.  172 ;  2  Scott, 

0778),  2  W.  BL  1286  ;  Marshall  v.  K.  R.  872. 

Muttem  (1800),  8  T.  R.  545  ;  LamUH  (d)  Tomkiiuon  v.    Wut  (1875),  82 

T.    Atkins   (1809),    2    Camp.    272;  L.    T.    462;    ffodglnnson  r.    Often, 


Adelphi  Loan  AttociaUon      (1875),  Dayies*  Labour  Laws,  119 ; 
T.  FairhMrU  (1854),  9  Ex.  422.  89  J.  P.  600. 
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As  the  agent  of  her  husband,  a  wife  may  contract  obliga- 
tions which  will  bind  him.  The  question  of  authority  is 
one  of  fact  to  be  determined  either  by  evidence  of  express 
authority  or  by  circumstances  showing  implied  authority  («). 
If  that  authority  exist  it  will  be  derived  noi  from  the  con- 
tract of  marriage,  but  from  the  acts  or  words  of  the  husband, 
or  the  circumstances  or  conduct  of  the  parties.  When  a 
husband  and  wife  live  together,  it  may  be  said  that  there  is 
a  presumption  that  she  has  power  to  order  or  hire  neces- 
saries (/)  on  behalf  of  her  husband  ;  for  example,  to  hii'e  a 
servant  suited  to  her  station  in  life.  This  presumption, 
however,  is  not  irrebuttable  ;  it  is  destroyed  by  showing  that 
the  authority  did  not  in  fact  exist,  or  that  it  was  withdrawn. 
Lord  Justice  Bramwell  thus  clearly  states  the  true  principle : 

'<  If  a  huBband  turns  his  wife  out  of  doors,  or  conducts  himself  so 
that  she  if«  obliged  to  leave  him,  it  is  a  legal  duty  upon  him  to  maintain 
her ;  and  if  he  will  not  himself  perform  that  duty,  she  has  power  to 
provide  for  herself  at  his  expense,  that  is  to  say,  she  can  pledge  his 
credit  for  necessaries,  such  as  food,  apparel,  lodging,  and  perhaps 
medicine  and  physic.  In  like  manner  when  a  wife  is  li^iDg  with  her 
husband,  if  he  gives  her  nothing  but  the  shelter  of  his  house,  she  would 
have  a  right  to  provide  food  and  apparel  for  herself  at  his  expense,  and 
he  would  be  bound  to  pay  for  them.  In  cases  such  as  these  a  wife  has 
xmdoubtedly  power  to  bind  her  husband.  There  may  be  cases  in  which 
a  wife  has  a  nimilar  power  when  she  and  her  husband  are  living  and 
cohabiting  together,  and  where  the  article  bought  upon  credit  is  of  such 
a  kind  and  character  that  persons  living  in  the  same  class  of  hh  with 
themselves,  and  having  the  same  means,  and  living  in  the  same  neigh- 
bourhood, are  in  the  habit  of  ordering  it  upon  credit.  Take  the  case  of 
an  ordinary  butcher's  bill ;  if  it  is  not  the  practice  of  persons  belonging 
to  a  particular  class  of  life  (and  undoubtedly  sometimes  it  is  not),  living 
in  certain  neighbourhoods  in  a  certain  style,  to  pay  for  each  joint  of 
meat  at  the  moment  of  its  delivery,  and  if  the  practice  is  to  have  weekly^ 
monthly,  or  quarterly  bills,  it  seems  to  me  that  the  wife  in  such  a  case 

{e)  Notes   to   Manby  v.    ScaU,  2  willing  to  sanply  his  wife  with  neces- 

Smith,  L.  C,  8th  ecL,  445.  saries,  and  wno  has  forbidden  her  to 

(/)  See  judgments  of  Bramwell,  pledge  his  credit  is  not  liable  for 

L.  J.,  and  Thesiger,  L.  J.,  in  Deben-  necessaries  ordered  by  her,  even  when 

ham  V.  Mellon  (1880),  L.  K.  5  Q.  B.  the  tradesman  who   supplied  them 

D.  394.  In  this  case  it  was  held  had  no  knowledge  of  the  prohibition, 
that  a  husband   who   is  able   and 
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woald  have  a  presumable  authority ;  and  if  the  husband  means  to 
negative  it,  he  not  only  must  give  her  notice  that  he  withdraws  it,  but 
also  most  inform  the  tradesmen  in  the  neighbourhood  with  whom  she 
might  deal  that  the  presumable  authority  has  been  withdrawn.  It 
seems  to  me  that  the  authority  exercised  by  a  wife  in  a  case  such  as  I 
have  mentioned  does  not  spring  merely  out  of  the  contract  of  marriage 
but  that  the  same  authority  would  exist  in  favour  of  a  sister,  or  a 
houaekeeper,  or  other  person  presiding  over  the  management  of  the 
hooae  '  (g). 

If  a  wife  were  permitted  by  her  husband  to  cany 
on  a  trade  or  business,  she  would  be  regarded  as 
hafring  authorityto  enter  into  all  contracts,  including  those 
of  hiring  and  service,  necessary  for  the  conduct  of  the 
business  (h). 

Equity  has  long  recognised  a  wife's  right  to  deal  freely 
with  her  separate  estate  as  if  she  were  unmarried,  and 
she  might  no  doubt  hire  servants  so  as  to  bind  it.    Recent 


{g)  Jkbenham  r.  Meilon  (1880), 
U  R.  5  Q.  B.  I).  398;  Johnsto)i 
T.  Sumner  (1858),  3  H.  &  N.  261 ; 
27  L.  J.  Kx.  341.  But  see  45  & 
46  Tiot.  c.  75.  Necessaries  would 
include  hiring  servants  reasonably  tit 
for  her  dc«nee.  Blackbam,  J.,  in 
BtnOtwr.  Forder,  L.  R.  3  Q.  B.  563 ; 
and  WkUe  v.  Cfuyler  (1795),  6  T.  R. 
176 ;  1  Esp.  200.  The  head  note  "if 
a  feme  covert  without  any  authority 
from  her  husband  contract  with  a 
aenrmnt  bvdeed,  the  servant  bavin;;; 
perfonnfd  the  service  stipulated 
may  maintain  assumpsit  a^iinst  the 
hoslMUid,''  is  misleading.  It  appears 
in  tfaa  report  of  Espinasse  that  the 
deed  was  used  as  evidence  of  a 
eootnct  which  the  wife  would  be 
flothorisad  to  make. 

(A)  Phillipaon  v.  ffayicr  (1870), 
L.  R.  6  C.  P.  38.  As  to  the  custom 
of  Londmi  bv  which  a  married  woman 
trading  on  ner  own  account  may  bo 
chjoged  as  a  feme  sole  on  contracts 
eonoeming  her  business,  see  Larie  v. 
I%aiip9  (1765),  3  Bur.  1776.  In 
soma  cases  at  Ck>mmon  Law  the 
light  of  action  survived  to  the  wife. 
ne  {veeise  rule  as  to  this  can  with 
difficulty  be  extracted  from  the 
aathoiitiea.     The    purport   of   the 


decisions  is  thus  stated  in  Chitty, 
Pleadings,  vol.  L,  p.  34  :  **  In 
general,  the  wife  cannot  join  in  any 
action  upon  a  contract  made  during 
the  marriage,  as  for  her  work  and 
labour,  ^oods  sold,  or  money  lent  by 
her  dunug  that  time  ;  for  the  hus- 
band is  entitled  to  her  earnings,  and 
they  shall  not  survive  to  her,  but 
go  to  the  personal  representatives  of 
the  husband,  and  she  could  have  no 
property  in  the  money  lent  or  the 
goods  sold.  But  when  the  wife  can 
be  considered  as  the  ineritorioiis 
cause  of  action,  as  if  a  bond  or  other 
contract  under  seal,  or  a  promissory 
note,  be  made  to  her  separately,  or 
with  her  husband,  or  if  she  bestow 
her  personal  labour  and  skill  in 
curing  a  wound,  &c.,  she  may  join 
with  the  husband,  or  he  may  sue 
alone. "  See  remarks  on  this  passage 
in  Bishop  on  Law  of  Married  Women, 
vol.  i.,  sect.  106,  where  the  true  view 
is  said  to  be  that  if  a  contract  is 
taken  to  the  husband  and  wife  alone 
with  the  assent  of  the  former,  the 
action  survives  to  her,  and  she  is 
entitled  to  the  proceeds  as  against 
the  representatives  of  the  husband. 
Roper,  Husband  and  Wife,  Jacob's 
ed.  ii.,  165. 
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legislation  has  much  extended  the  power  of  married  women 
in  regard  to  service  and  earnings. 
20  &  21  Vict.  c.  85,  enacts— 

Section  21.  A  wife  deserted  by  her  husband  (t)  may  at  any  time  after 
such  desertion,  if  resident  within  the  metropolitan  district,  apply  to  a 
police  magistrate,  or  if  resident  in  the  country  to  justices  in  petty 
sessions,  or  in  either  case  to  the  Court,  for  an  order  to  protect  any 
money  or  property  she  may  acc|uire  by  her  own  lawful  industry,  and 
property  which  she  may  become  possessed  of,  after  such  desertion, 
against  her  husband  or  his  creditors,  or  any  person  claiming  under  him ; 
and  such  magistrate  or  justices  or  Court,  if  satisfied  of  the  fact  of  such 
desertion,  and  that  the  same  was  without  reasonable  cause,  and  that  the 
wife  is  maintaining  herself  by  her  own  industry  or  property,  may  make 
and  give  to  the  wife  an  order  protecting  her  earnings  {k)  and  property 
acquired  since  the  conmiencement  of  such  desertion  from  her  husband 
and  all  creditors  and^persons  claiming  under  him,  and  such  earnings  and 
property  shall  belong  to  the  wife  as  if  she  were  a  feme  sole  :  Provided 
always,  that  every  such  order,  if  made  by  a  police  magistrate  or  justices 
at  petty  sessions,  shall,  within  ten  days  after  the  making  thereof,  be 
enterecl  with  the  Registrar  of  the  County  Cotirt  within  whose  jurisdic- 
tion the  wife  is  resident ;  and  that  it  shall  be  lawful  for  the  husband, 
and  any  creditor  or  other  person  claiming  imder  him,  to  apply  to  the 
Court,  or  to  the  magistrate  or  justices  by  whom  such  order  was  made  (l), 
for  the  dischai^e  thereof :  Provided  also,  that  if  the  husband  or  any 
creditor  of  or  person  claiming  under  the  husband  shall  seize  or  continue 
to  hold  any  property  of  the  wife  after  notice  of  any  such  order,  he  shall 
be  liable,  at  the  suit  of  the  wife  (which  she  is  hereby  empowered  to 
bring),  to  restore  the  specific  property,  and  also  for  a  sum  equal  to 
double  the  value  of  the  property  so  seized  or  held  after  such  notice  as 
aforesaid  :  If  any  such  order  of  protection  be  made,  the  wife  shall 
during  the  continuance  thereof  (m)  be  and  be  deemed  to  have  been,  during 
such  desertion  of  her,  in  the  like  position  in  all  respects,  with  regard  to 


(«)  Absence  of  a  husband  in  his 
ordinary  occupation  is  not  desertion, 
£x  parU  Aldridge,  1  S.  &  T.  88. 
The  wife  must  not  be  a  consenting 
party  to  the  cessation  of  cohabita- 
tion, Thompson  v.  Thompson  (1858), 
1  S.  &  T.  23 ;  27  L.  J.  P.  &  M.  65. 
See  also  Yeatman  v.  YecUinan  (1868), 
L.  R.  1  r.  &  D.  489  ;  37  L.  J.  P.  k 
M.  37. 

{k)  **  Earnings  *'  mean  lawful  earn- 
ings, and  not  therefore  property  ac- 
quired bv  keeping  a  brothel,  Mason 
T.  Miiche:;  (1865),  34  L.  J.  £z.  68  ; 


3  H.  &  a  528. 

(/)  27  &  28  Vict  c.  44,  extends 
this  to  the  msgistrate  for  the  time 
being  acting  as  the  successor  or  in 
the  place  of  the  ma^^istrate  who  made 
the  order  of  protection. 

(m)  It  would  appear  from  Bieart 
V.  Chubb  (1875),  L.  R.  20  Eq.  454, 
that  evidence  that  the  desertion  is 
a  continuing  one  must  be  produced 
not  only  at  the  hearing  of  the  cause, 
but  when  it  comes  on  for  farther 
consideration. 
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property  (n)  and  contracts,  and  suing  and  being  sued,  as  she  would  be 
under  this  Act,  if  she  obtained  a  decree  of  judicial  separation. 

Section  25.  In  every  case  of  a  judicial  separation,  the  wife  shall 
from  the  date  of  the  sentence,  and  whilst  the  separation  shall  continue, 
be  considered  as  fi,feme  sole  with  respect  to  property  of  every  description 
which  she  may  acquire,  or  which  may  come  to  or  devolve  upon  her ;  and 
such  property  may  be  disposed  of  by  her  in  all  respects  as  a  feme  soUf 
and  on  her  decease  the  same  shall,  in  case  she  shall  die  intestate, 
go  as  the  same  would  have  gone  if  her  husband  had  been  then  dead  ; 
Provided  that  if  any  such  wife  should  again  cohabit  with  her  husband, 
an  snch  property  as  she  may  be  entitled  to  when  such  cohabitation  shall 
take  place  shall  be  held  to  her  separate  use,  subject,  however,  to 
any  agreement  in  writing  made  between  herself  and  her  husband  whilst 
separate. 

Section  26.  In  every  case  of  a  judicial  separation,  the  wife  shall,  whilst 
so  separated,  be  considered  as  a  feme  sole  for  the  purposes  of  contract, 
and  wrongs  and  injuries,  and  suing  and  being  sued  in  any  civil  proceed- 
ing ;  and  her  husband  shall  not  be  liable  in  respect  of  any  engagement  or 
contract  she  may  have  entered  into,  or  for  any  wrongful  act  or  omission 
by  her,  or  for  any  costs  she  may  incur  as  plaintiff  or  defendant :  Pro- 
vided, that  where,  upon  any  such  judicial  separation,  alimony  has  been 
decreed  or  ordered  to  be  paid  to  the  wife,  and  the  same  shall  not  be  duly 
paid  by  the  husband,  he  shall  be  liable  for  necessaries  supplied  for  her 
use :  Provided  also,  that  nothing  shall  prevent  the  wife  from  joining,  at 
any  time  during  such  separation,  in  the  exercise  of  any  joint  power 
given  to  herself  and  her  husband. 

The  Matrimonial  Causes  Act  of  1878  (41  Vict.,  c.  19,  sea  4) 
states  that — 

'^  If  a  husliand  shall  l>e  convicted  summarily,  or  otherwise,  of  an 
a^Cgravated  assault  within  the  meaning  of  the  statute,  twenty-fourth  and 
twenty-fifth  Victoria,  chapter  one  hundred,  section  forty-three,  upon  his 
wife,  Uie  Court  or  magistrate  before  whom  he  shall  be  so  convicted  may, 
if  aatigfied  that  the  future  safety  of  the  wife  is  in  peril,  order  that  the 
wife  shall  be  no  longer  bound  to  cohabit  with  her  husband ;  and  such 
order  shall  have  the  force  and  effect  in  all  respects  of  a  decree  of  judicial 
separation  on  the  ground  of  cruelty." 

It  is  necessary  to  refer  here  also  to  the  Married  Women's 
Property  Act  of  1870  (33  &  34  Vict.  c.  93)  and  the  Amend- 


«« 


(a)   This    protection    extends   to      earnings  which  are  to  be  protected," 
things  (tools,  kc.)  which  are      Ashworth  v.  (hUrom  (1877),  L.  R.  6 
to   make    the  wages  and      Ch.  D.  923  ;  46  L.  J.  Ch.  687. 
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ment  Act  of  1874  (37  and  88  Vict  c.  50).     The  Act  of 
1870  (sect.  1)  was  to  this  eflfect : — 

The  wages  and  earnings  of  any  married  woman  acquired  or  gained 
by  her  after  the  passing  of  this  Act  in  any  employment,  occupation^ 
or  trade  in  which  she  is  engaged,  or  which  she  carries  on  separately 
from  her  husband,  and  also  any  money  or  property  so  acquired  by 
her  through  the  exercise  of  any  literary,  artistic,  or  scientific  skill, 
and  all  investments  of  such  wages,  earnings,  money,  or  property, 
shall  be  deemed  and  taken  to  be  property  held  and  settled  to  her 
separate  use,  independent  of  any  husband  to  whom  she  may  be  married, 
and  her  receipts  alone  shall  be  a  good  discharge  for  such  wages,  earnings, 
money,  and  property. 

Both  of  the  above  Acts  are  repealed  by  the  Married 
Women's  Property  Act,  1882  (45  &  46  Vict.  c.  75),  s.  22.  This 
Act  comes  into  operation  on  the  1st  January,  1883  (sect  25). 

1.  (1.)  A  married  woman  shall,  in  accordance  with  the  provisions  of 
this  Act,  be  capable  of  acquiring,  holding,  and  disposing  by  will  or  other- 
wise, of  any  real  or  personal  property  as  her  separate  property,  in  the 
same  manner  as  if  she  were  a /erne  sole,  witliout  the  intervention  of  any 
trustee. 

(2.)  A  married  woman  shall  be  capable  of  entering  into  and  ren- 
dering herself  liable  in  respect  of  and  to  the  extent  of  her  separate 
property  on  any  contract,  and  of  suing  and  being  sued,  either  in  contract 
or  in  tort,  or  otherwise,  in  all  respects  as  if  she  were  a  feme  soUy  and 
her  husband  need  not  be  joined  with  her  as  plaintiff  or  defendant,  or  be 
made  a  party  to  any  action  or  other  legal  proceeding  brought  by  or  taken 
against  her ;  and  any  damages  or  costs  recovered  by  her  in  any  such 
action  or  proceeding  shall  be  her  separate  property  ;  and  any  damages  or 
costs  recovered  against  her  in  any  such  action  or  proceeding  shall  be 
payable  out  of  her  separate  property,  and  not  otherwise. 

(3.)  Every  contract  entered  into  by  a  married  woman  shall  be  deemed 
to  be  a  contract  entered  into  by  her  with  respect  to  and  to  bind  her  sepa- 
rate property,  unless  the  contrary  be  shown. 

(4.)  Every  contract  entered  into  by  a  married  woman  with  respect  to 
and  to  bind  her  separate  property  shall  bind  not  only  the  separate  pro- 
perty which  she  is  possessed  of  or  entitled  to  at  t^e  date  of  the  contract, 
butTalso  all  separate  property  which  she  may  thereafter  acquire. 

(5.)  Every  married  woman  carrying  on  a  trade  separately  from  her 
husband  shall,  in  respect  of  her  separate  property,  be  subject  to  the 
bankruptcy  laws  in  the  same  way  as  if  she  were  eifeme  soU. 

2.  Every  woman  who  marries  after  the  commencement  of  this  Act 
9hall  be  entitled  to  have  and  to  hold  as  her  separate  property  und  to 
dispose  of  in  manner  aforesaid  all  real  and  personal  property  which 
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shall  belong  to  her  at  the  time  t)f  marriage,  or  shall  be  acquired  by  or 
derolve  upon  her  after  marriage,  including  any  wages,  earnings,  money, 
and  property  gained  or  acquired  by  her  in  any  employment,  trade,  or 
occupation  in  which  she  is  engaged,  or  which  she  carries  on  separately 
£rom  her  husband,  or  by  the  exercise  of  any  literary,  artbtic,  or  scientific 


3.  Any  money  or  other  estate  of  the  wife  lent  or  entrusted  by  her  to 
her  husband  for  the  purpose  of  any  trade  or  business  carried  on  by  him 
or  otherwise,  shall  be  treated  as  assets  of  her  husband's  estate  in  case  of 
bis  bankruptcy,  under  reservation  of  the  wife's  claim  to  a  dividend  as  a 
creditor  for  the  amount  or  value  of  such  money  or  other  estate  after,  but 
not  before,  all  claims  of  the  other  creditors  of  the  hui«band  for  valuable 
consideration  in  money  or  money's  worth  have  been  satisfied. 

5.  Every  woman  married  before  the  commencement  of  this  Act  shall 
be  entitled  to  have  and  to  hold  and  to  dispose  of  in  manner  aforesaid  as 
ber  separate  property  all  real  and  personal  property,  her  title  to  which, 
whether  vested  or  contingent,  and  whether  in  possession,  reversion,  or 
lemainder,  shall  accrue  after  the  commencement  of  this  Act,  including 
any  wages^  earnings,  money,  and  property  so  gained  or  acquired  by  her 
as  aforesaid. 

18.  Every  woman,  whether  married  before  or  after  this  Act,  shall 
have  in  her  own  name  against  all  persons  whomsoever,  including  her 
husband,  the  same  civil  remedies,  and  also  (subject,  as  regards  her 
husband,  to  the  proviso  hereinafter  contained)  the  same  remedies  and 
xedreis  by  way  of  criminal  proceedings,  for  the  protection  and  security 
of  ber  own  separate  property,  as  if  such  property  belonged  to  her  as  a 
/mm  sofe,  but,  except  as  aforesaid,  no  husband  or  wife  shall  be  entitled 
to  aoe  the  other  for  a  tort.  In  any  indictment  or  other  proceeding  under 
this  section  it  shall  be  sufficient  to  allege  such  property  to  be  her  pro- 
perty ;  and  in  any  proceeding  under  this  section  a  husband  or  wife  shall  be 
competent  to  give  evidence  against  each  other,  any  statute  or  rule  of  law 
to  Uie  contrary  notwithstanding  :  Provided  always,  that  no  criminal 
proceeding  shall  be  taken  by  any  wife  against  her  husband  by  virtue  of 
this  Act  while  they  are  living  together,  as  to  or  concerning  any  property 
f^}^mm^  hy  bcT,  uor  whilc  they  are  living  apart,  as  to  or  concerning  any 
act  done  by  the  husband  while  they  were  living  together,  concerning 
property  claimed  by  the  wife,  unless  such  property  shall  have  been 
wroiigfiilly  taken  by  the  husband  when  leaving  or  deserting,  or  about  to 
leave  or  desert,  his  wife. 

12b  A  woman  after  her  marriage  shall  continue  to  be  liable  in  respect 
and  to  the  extent  of  her  separate  property  for  all  debts  contracted,  and 
all  contracts  entered  into  or  wrongs  committed  by  her  before  her  mar- 
riage, including  any  sums  for  which  she  may  be  liable  as  a  contributory, 
either  before  or  after  she  has  been  placed  on  the  list  of  contributories, 
imder  and  by  virtue  of  the  Acts  relating  to  joint  stock  companies  ;  and  she 
may  be  sued  for  any  such  debt  and  for  any  liability  in  damages  or  other- 

u  2 
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wise  under  any  such  contract,  or  in  respect  of  any  such  wrong  ;  and  all 
sums  recover^  against  her  in  respect  thereof,  or  for  any  coflts  relating 
thereto,  shall  be  payable  out  of  her  separate  property ;  and,  as  between 
her  and  her  husband,  unless  there  be  any  contract  between  them  to  the 
contrary,  her  separate  property  shall  be  deemed  to  be  primarily  liable 
for  all  such  debts,  contracts,  or  wrongs,  and  for  all  damages  or  costs 
recovered  in  respect  thereof :  Provided  always,  that  nothing  in  this  Act 
shall  operate  to  increase  or  diminish  the  liability  of  any  woman  maiiied 
before  the  commencement  of  this  Act,  for  any  such  debt,  contract,  or 
wrong,  as  aforesaid,  except  as  to  any  separate  property  to  which  she  may 
become  entitled  by  virtue  of  this  Act,  and  to  which  she  would  not  have 
been  entitled  for  her  separate  use  under  the  Acts  hereby  repealed  or 
otherwise,  if  this  Act  had  not  passed. 

14.  A  husband  shall  be  liable  for  the  debts  of  his  wife  contracted,  and 
for  all  contracts  entered  into  and  wrongs  committed  by  her,  before 
marriage,  including  any  liabilities  to  which  she  may  be  so  subject  under 
the  Acts  relating  to  joint  stock  companies  as  aforesaid,  to  the  extent  of 
all  property  whatsoever  belonging  to  his  wife  which  he  shall  have  acquired 
or  become  entitled  to  from  or  through  his  wife,  after  deducting  there- 
from any  payments  made  by  him,  and  any  sums  for  which  judgment  may 
have  been  bond  fide  recovered  against  him  in  any  proceeding  at  law,  in 
respect  of  any  such  debts,  contracts,  or  wrongs  for  or  in  respect  of  which 
lus  wife  was  liable  before  her  marriage  as  aforesaid  ;  but  he  shall  not  be 
liable  for  the  same  any  further  or  otherwise  ;  and  any  court  in  which  a 
husband  shall  be  sued  for  any  such  debt  shall  have  power  to  direct  any 
inquiry  or  proceedings  which  it  may  think  proper  for  the  purpose  of 
ascertaining  the  nature,  amount,  or  value  of  such  property  :  Provided 
always,  that  nothing  in  this  Act  contained  shall  operate  to  increase  or 
diminish  the  liability  of  any  husband  married  before  the  commencement 
of  this  Act  for  or  in  respect  of  any  such  debt  or  other  liability  of  his  wife 
aforesaid. 

15.  A  husband  and  wife  may  be  jointly  sued  in  respect  of  any  such 
debt  or  other  liability  (whether  by  contract  or  for  any  wrong)  contracted 
or  incurred  by  the  wife  before  marriage  as  aforesaid,  if  the  plaintiff  in 
the  action  shall  seek  to  establish  lus  claim,  either  wholly  or  in  part, 
against  both  of  them  ;  and  if  in  any  such  action,  or  in  any  action  brought 
in  respect  of  any  such  debt  or  liability  against  the  husband  alone,  it  is 
not  found  that  the  husband  is  liable  in  respect  of  any  property  of  the 
wife  so  acquired  by  him  or  to  which  he  shall  have  become  so  entitled  as 
aforesaid,  he  shUl  have  judgment  for  his  costs  of  defence,  whatever  may 
be  the  result  of  the  action  against  the  wife  if  jointly  sued  with  him ;  and 
in  any  such  action  against  husband  and  wife  jointly,  if  it  appears  that 
the  husband  Ib  liable  for  the  debt  or  damages  recovered,  or  any  port 
thereof,  the  judgment  to  the  extent  of  the  amount  for  which  the  husband 
is  liable  shall  be  a  joint  judgment  against  the  husband  personally  and 
against  the  wife  as  to  her  separate  property  ;  and  as  to  the  residue,  if 
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any,  of  sach  debt  and  damages,  the  judgment  shall  be  a  separate  judg- 
ment against  the  wife  as  to  her  separate  property  only. 

16.  A  wife  doing  any  act  with  respect  to  any  property  of  her  husband, 
i^udi,  if  done  by  the  husband  with  respect  to  property  of  the  wife, 
would  make  the  husband  liable  to  criminal  proceedings  by  the  wife  under 
this  Act,  shall  in  like  manner  be  liable  to  criminal  proceedings  by  her 
husband. 

17.  In  any  question  between  husband  and  wife  as  to  the  title  to  or 
poapeasion  of  property,  either  party,  or  any  such  bank,  corporation, 
company,  public  body,  or  society  as  aforesaid  in  whose  books  any  stocks, 
fanda,  or  shares  of  either  party  are  standing,  may  apply  by  summons  or 
(^herwise  in  a  summary  way  to  any  judge  of  the  High  Court  of  Justice 
in  England  or  in  Ireland,  according  as  such  property  is  in  England  or 
IieUnd,  or  (at  the  option  of  the  applicant,  irrespectively  of  the  value  of 
tlie  property  in  dispute)  in  England  to  the  judge  of  the  county  court  of 
tlfts  disteict,  or  in  Irebmd  to  the  chairman  of  the  civil  bill  court  of  the 
division  in  which  either  party  resides,  and  the  judge  of  the  High  Court 
of  Justice  or  of  the  county  court,  or  the  chairman  of  the  civil  bill  court 
(as  the  ease  may  be)  may  make  such  order  with  respect  to  the  property 
in  dispute,  and  as  to  the  costs  of  and  consequent  on  the  application  as  he 
thinks  fit,  or  may  direct  such  application  to  stand  over  from  time  to 
time,  Mjod  any  inquiry  touching  tiie  matters  in  question  to  be  made  in 
nch  manner  as  he  shall  think  fit :  Provided  always,  that  any  order  of  a 
jndge  of  the  High  Court  of  Justice  to  be  made  under  the  provisions  of 
this  section  shall  be  subject  to  appeal  in  the  same  way  as  an  order  made 
hj  the  same  judge  in  a  suit  pending  or  on  an  equitable  plaint  in  the  said 
court  would  be  ;  and  any  order  of  a  county  or  civil  bill  court  under  the 
provisions  of  this  section  shall  be  subject  to  appeal  in  the  same  way  as 
any  other  order  made  by  the  same  court  would  be,  and  all  proceedings 
in  a  county  court  or  civil  bill  court  under  this  section  in  which,  by 
reason  of  the  value  of  the  property  in  dispute,  such  court  would  not 
have  had  jurisdiction  if  this  Act  or  the  Married  Women's  Property  Act, 
1870^  had  not  passed,  may,  at  the  option  of  the  defendant  or  respondent 
to  such  proceedings,  be  removed  as  of  right  into  the  High  Court  of 
Jostice  in  England  or  Ireland  (as  the  case  may  be),  by  writ  of  certiorari 
or  otherwise  as  may  be  prescribed  by  any  rule  of  such  High  Court ;  but 
any  oider  made  or  act  done  in  the  course  of  such  proceedings  prior  to 
aaeh  removal  shall  be  valid,  unless  order  shall  be  made  to  the  contrary 
hf  such  High  Court  :  Provided  also,  that  the  judge  of  the  High  Court 
of  Justice  or  of  the  county  court,  or  the  chairman  of  the  civil  bill  court, 
if  either  party  so  require,  may  hear  any  such  application  in  his  private 
loom  :  Provided  also,  that  any  such  bank,  corporation,  company,  public 
body,  or  society  as  aforesaid,  shall,  in  the  matter  of  any  such  application 
for  the  purposes  of  costs  or  otherwise,  be  treated  as  a  stakeholder  only. 

Id.  Nothing  in  this  Act  contained  shall  interfere  with  or  affect  any 
settlement  or  agreement  for  a  settlement  made  or  to  be  made,  whether 
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before  or  after  marriage,  respecting  the  property  of  any  married  woman, 
or  ahall  interfere  with  or  render  inoperative  any  restriction  against 
anticipation  at  present  attached  or  to  be  hereafter  attached  to  the  enjoy- 
ment of  any  property  or  income  by  a  woman  under  any  settlement, 
agreement  for  a  settlement,  will,  or  other  instrument ;  but  no  restriction 
against  anticipation  contained  in  any  settlement  or  agreement  for  a  settle- 
ment of  a  woman's  own  property  to  be  made  or  entered  into  by  herself 
shall  have  any  validity  against  debts  contracted  by  her  before  marriage, 
and  no  settlement  or  agreement  for  a  settlement  shall  have  any  greater 
force  or  validity  against  creditors  of  such  woman  than  a  like  settlement 
or  agreement  for  al  settlement  made  or  entered  into  by  a  man  would  have 
against  his  creditors. 

20.  Where  in  England  the  husband  of  any  woman  having  separate 
property  becomes  chargeable  to  any  union  or  parish,  the  justices  having 
jurisdiction  in  such  union  or  parish  may,  in  petty  sessions  assembled, 
upon  application  of  the  guardians  of  the  poor,  issue  a  summons  against 
the  wife,  and  make  and  enforce  such  order  against  her  for  the  maintenance 
of  her  husband  out  of  such  separate  property  as  by  the  thirty-third 
section  of  the  Poor  Law  Amendment  Act,  1868,  they  may  now  make 
and  enforce  against  a  husband  for  the  maintenance  of  his  wife  if  she 
becomes  chargeable  to  any  union  or  pariah. 

21.  A  married  woman  having  separate  property  shall  be  subject  to  aU 
such  liability  for  the  maintenance  of  her  children  and  grandchildren  as 
the  husband  is  now  by  law  subject  to  for  [the  maintenance  of  her 
children  and  grandchildren  :  Provided  always,  that  nothing  in  this  Act 
shall  relieve  her  husband  from  any  liability  imposed  upon  him  by  law 
to  maintain  her  children  or  grandchildren. 

22.  The  Married  Women's  Property  Act,  1870,  and  the  Married 
Women's  Property  Act,  1870,  Ameninent  Act,  1874,  are  hereby  re- 
pealed :  Provided  that  such  repeal  shall  not  affect  any  act  done  or 
right  acquired  while  either  of  such  Acts  was  in  force,  or  any  right  or 
liability  of  any  husband  or  wife,  married  before  the  commencement  of 
this  Act,  to  sue  or  be  sued  under  the  provisions  of  the  said  repealed 
Acts  or  either  of  them,  for  or  in  respect  of  any  debt,  contract,  wrong,  or 
other  matter  or  thing  whatsoever,  for  or  in  respect  of  which  any  such 
right  or  liability  shall  have  accrued  to  or  against  such  husband  or  wife 
before  the  commencement  of  this  Act. 

23.  For  the  purposes  of  this  Act  the  legal  personal  ^representative  of 
any  married  woman  shall  in  respect  of  her  separate  estate  have  the  same 
rights  and  liabilities  and  be  subject  to  the  same  jurisdiction  as  she  would 
be  if  she  were  living. 

24.  The  word  "  contract"  in  this  Act  shall  include  the  acceptance  of 
any  trust,  or  of  the  office  of  executrix  or  administratrix,  and  the  pro 
visions  of  this  Act  as  to  liabilities  of  married  women  shall  extend  to  aU 
liabilities  by  reason  of  any  breach  of  trust  or  devastavit  committed  by 
any  married  woman  being  a  trustee  or  executrix  or  administratrix  either 
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before  or  after  her  marriage,  and  her  husband  shall  not  be  subject  to 
such  liabilities  unless  he  has  acted  or  intermeddled  in  the  trust  or 
administration.  The  word  "property"  in  this  Act  includes  a  thing  in 
action. 

If  a  woman  who  is  a  party  to  a  contract  of  service 
maxries,  the  marriage  will  not  dissolve  the  contract,  and  is 
no  ezcose  for  her  leaving  the  service  (o). 

(o)  Biim*8  Justice,  V.,  222,  30th      Chitty*8  General  Practice,  8rd  ed., 
ed.  ;  J2.  Y.  Tardebigg  (1763),  Sayer,       77a ;  Fitzherbert,  168,  N. 
100 ;  S.  G.  Burr.  SettL  Cases,  322 ; 


A 


CHAPTER  VII. 


LUNATICS. 


A  CONTRACT  of  hiring  and  service  entered  into  by  a 
lunatic  is  binding  if  the  fact  of  insanity  be  not 
kno\^Ti  to  the  person  contracting  with  the  lunatic,  if 
the  contract  have  been  executed  in  whole  or  in  part, 
and  if  the  parties  cannot  be  restored  to  their  original 
position. 

Some  of  the  older  authorities  state  that  the  acts  of  a 
lunatic  are  wholly  void  (a).  But  modem  cases,  and  espe- 
cially Molton  V.  Camroux  (6),  seem  to  have  laid  down  the 
doctrine  stated  above. 

A  lunatic  may  be  bound  by  contracts  for  necessaries,  in- 
cluding ser\'ices  suitable  to  his  rank  and  station  (c). 


(a)  See  Holt,  C.  J. ,  in  Thomson  v. 
Leech,  (9  Will.  III.),  3  Salk.  301 ; 
see  also  Garth.  483,  and  cases  cited  in 
MoUony,  Camroux, 

{b)  (1848),  2  Ex.  487  ;  12  Jur. 
800  ;  18  L.  J.  Ex.  68 ;  4  Ex.  17  ; 
18  L.  J.  Ex.  356.  See  also  Bea- 
ran  v.  McDonnell  (1854).  9  Ex. 
309  ;  23  L.  J.  Ex.  94  ;  2  C.  L.  R. 
474  ;  ffasmrd  v.  Smith  (1872),  6  Ir. 
Eq.  429.  As  to  contract  made  by 
wife  of  a  lunatic,  see  Drew  v.  Nunn 
(1879),  L.  R.  4  Q.  B.  D.  661  ;  48  L. 
J.  591  ;  40  L.  T.  N.  S.  671  ;  27  W.  K. 
810.  (Defendant  authorised  his  wife  to 
deal  with  the  plaintiif  and  pledge  his 
credit ;  defendant  subsequently  be- 
cnme  insane  ;  held  liable  for  goods 
ordered  by  her  during  his  insanity. 


the  plaintiff  not  having  had  notice  of 
the  defendant's  insanity).  JUchard- 
son  V.  Dubois  (1869),  L.  R.  6  Q.  B.  61  ; 
39  L.  J.  Q.  B.  69 ;  21  L.  T.  636  ; 
18  W.  R.  62;  10  B.  &  S.  880. 
(Action  against  lunatic  for  necessaiy 
repairs  done  to  his  house  at  the 
request  of  his  wife  ;  Ttlaintitf  knew  of 
defendant's  lunacy  ;  nis  wife  receiycMl 
a  sufficient  allowance  to  provide  aU 
necessaries ;  no  cause  of  action.) 

(c)  Boj-ter  v.  Earl  of  PorisnunUh 
(1826),  5  B.  &  C.  170  (tradesman 
supplying  a  lunatic  with  carriages 
suitable  to  his  station)  ;  and  see  &o 
Brotmy.  J odrell (1827),  3C.  &  P.  80. 
As  to  contracts  with  drunken  persons, 
Matthews  v.  BaxUr  (1873),  L  R.  8 
Ex.  132. 


CHAPTER  VIII. 


PARTNERS. 


A  PABTNER  has,  in  the  absence  of  any  stipulation  to 
the  contrary  in  tiie  articles  of  paxtaership,  implied 
authority  to  hire  servants  for  the  purposes  of  the 
partnership  (a). 

One  partner  would  have  power  to  discharge  a  servant, 
though,  not  of  course,  against  the  will  of  his  co-partners  (&). 


Joint  Stock  Companies, 

By  Schedule  A.  (55),  the  business  of  a  company  under  the 
Companies  Act,  1862,  shall  be  managed  by  the  directors. 
They  may  exercise  all  such  powers  of  the  company,  as  are 
not  required  by  the  Act  or  Articles  of  Association  to  be 
exercised  by  the  company  or  by  general  meeting,  and  may  do 
all  acts  (including  the  hiring  of  servants)  reasonably  necessary 
for  the  business  of  the  company. 


(a)  Beekham  y.  Drake  (1841),  9  M. 
k  W.  79.  A  dormant  partner  held 
limble  on  s  contract  not  signed  by 
him,  by  which  the  plaintiff  was  hired 
for  seren  years.  In  K,  ▼.  Leech  (1821), 
3  Stark.  70,  it  was  held  that  a  servant 
in  the  employment  of  a  firm  is  the 
seryant  of  each  of  the  partners. 

(6)  In  Dixon  on  Partnership,  p. 
IS9y  the  law  is  thus  stated  :  '*  As  a 
jartner  may  hire  servants,  so  he  may 
dismiss  them  if  the  other  partners  do 
not  forbid ;  and  even  if  they  do  forbid 
if,  it  is  conceived  that,  at  least  as 
against  the  servant,  a  valid  dismissal 
could  be  eifectad."  lindley  on  Part- 
nership, yoL  L  296.     In    Donaldson 


V.  WiUiatm  (1838),  1  Cr.  &  M.  345,  it 
was  held  that  one  of  two  partners,  joint 
tenants  of  a  house  where  their  busi- 
ness  was  carried  on,  had  a  right  to 
authorise  a  weekly  tenant  to  remain 
in  the  house,  though  the  other  part- 
ner had  given  him  a  week's  notice  to 
leaye  the  service  of  the  firm,  and  that 
it  would  be  lawful  for  the  servant  to 
remain  in  consequence  of  such  autho- 
rity. If  a  servant  is  injured  by 
reason  of  the  negligence  of  one 
partner  within  the  scope  of  the 
partnership,  the  other  will  be  liable 
also.  Ashworth  y.  Stan'/nx  (1861),  30 
L.  J.  Q.  B.  188. 


i 


CHAPTER  IX, 

FORMATION  OF  THE  CONTRACT. 

A  CONTRACT  of  hiring  and  service  to  be  completed 
within  a  year  need  not  be  in  writing ;  if  not  to  be  so 
completed,  it  must  be  in  writing  (a). 

At  Common  Law  a  verbal  promise  for  good  consideration 
sufficed  to  create  a  contract  of  hiring  and  service;  and  do 
particular  form  of  words  was  required  (6).  Indeed,  it  is 
possible  and  common  to  conclude  contracts  of  hiriog  and 
service  without  expressing  the  whole  of  the  terms  orally; 
some  of  the  terms  are  implied.  The  parties  must  be  at  one  ; 
the  terms  must  be  fixed;  there  must,  in  short,  be  an 
agreement (c).  The  payment  of  "earnest"  or  "fEistening 
money,"  for  example,  will  often  suffice.  The  Common 
Law,  however,  is  qualified  by  the  4th  section  of  the 
Statute  of  Frauds,  which  states  that  "  no  action  shall  be 
brought  upon  any  agreement  that  is  not  to  be  performed 
within  the  space  of  one  year  from  the  making  thereof 
unless  the  agi*eement  upon  which  such  action    shall    be 
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(a)  BeesUm  v.  CclUuer  (1827),  4 
Bing.  809  ;  Chittyon  Contracts,  11th 
ed.  70  ;  29  Car.  2,  c.  3,  8.  4. 

(6)  BeesUm  y.  Collyer,  sec  note  (a). 

(c)  Johnson  v.  Appleby  (1874),  L. 
R.  9  C.  P.  168  ;  48  L.  J.  C.  P.  146  ; 
30  L.  T.  261  ;  22  W.  R.  615.  The 
plaintiff  proposed  to  enter  the  senrice 
of  defendant  and  wrote  as  follows : 
**  Referring  to  my  conversation  with 
you,  I  have  now  the  pleasure  to  state 
my  willingness  to  enter  the  service  of 
your  firm  for  one  year  on  trial  on 
the  following  terms,  viz.,  a  list  of 
the  merchants  to  be  regularly  called 
on  by  me  to  be  made  and  corrected 
as    occasion   requires.      My  salary 


for  the  year  to  be  £120  &c.  If  the 
terms  herein  specified  are  in  accor- 
dance with  your  ideas,  kindly  confirm 
them  by  return,  and  I  will  then 
prepare  to  enter  on  my  duties  at 
your  warehouse  on  Monday  morning 
next"  The  defendants  wrote : 
*' Yours  of  yesterday  embodies  the 
substance  of  our  conversation  and 
terms.  If  we  can  define  some  of 
the  terms  a  little  clearer,  it  might 
prevent  mistakes  ;  but  I  think  we  are 
Quite  agreed  on  all."  Held  that  evi- 
dence of  a  custom  to  dismiss  salesmen 
at  a  month's  notice  was  admissible, 
there  being  no  complete  contract. 
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brought,  or  some  memorandum  or  note  thereof,  shall  be  in 
writing,  and  signed  by  the  party  to  be  chai'ged  therewith,  or 
some  other  person  thereunto  by  him  lawfully  authorised." 
"  No  action  i^all  be  brought,"  are  the  words  of  the  statute, 
which,  apparently,  does  not  make  a  verbal  contract  absolutely 
Toid,  but  prevents  an  action  being  brought  upon  it  (d).  It  has^ 
however,  been  held  that  an  agreement  of  hiring  and  service 
not  to  be  performed  within  a  year,  and  not  committed  to 
writing,  could  not  be  enforced  by  criminal  process  under  the 
repealed  Master  and  Servant  Act,  1867  (e).  The  Statute  of 
of  Frauds,  it  may  be  added,  only  applies  to  contracts  which 
on  the  &ce  of  them  show  that  they  cannot  be  performed 
within  a  year.  It  does  not  extend  to  cases  in  which  it  is 
improbable  that  the  contract  will  be  completed  within  that 
time,  or  in  which  the  performance  of  the  contract  has,  in 
point  of  £act,  taken  more  than  a  year,  if  it  might  be  per- 
formed within  the  year,  and  there  be  no  stipulation  to  the 
contrary(/).  An  agreement  for  a  longer  term  than  a  year, 
but  liable  to  be  determined  on  a  contingency  which  may 
happen  within  the  year,  is  within  the  statute,  and  must 
be  in  writing;  for  example,  an  agreement  to  let  and 
hire  a  carriage  for  five  years,  but  liable  by  custom  to  be 
determined  at  any  time  on  payment  of  a  year's  hire  (g). 


{d)  Leraux  y.  Broum  (1852),  12  C. 
B.  SOI ;  22  L.  J.  C.  P.  1.  Bat  see 
VrUles,  J.,  in  WiUiams  ▼.  Wheeltr 
(1860),  8  C.  B.  N.  S.  316. 

{€)  Bankt  v.  Oroadwnd  (1874),  L. 
R.  10  Q.  B.  97  ;  44  L.J.  M.  C.8  ;  32 
L.  T.  226  ;  23  W.  R.  414.  Lush,  J. 
bttMcL  his  decition  on  the  fact  that 
under  the  4  Geo.  IV.  c.  34,  8.  3,  a 
oontnct  of  service,  in  order  to  be  en- 
forced most  be  in  writing,  or  the 
aemnt&iist  hare  entered  into  ser- 
Tice,  and  that  the  Act  of  1867  ex- 
tended only  to  cases  within  the  old 
Acta.  On  the  other  hand,  the  Scotch 
Oovirts  decided  that  under  the  above 
Aet  a  complauit  against  a  servant  for 
fiulnre  to  enter  upon  a  contract  of 
■errioe  mi^  be  entertained,  although 
thus  cootnct  was  not  in  writing. 
Kenkaw  r.  MikkeUdf  Co.,  March  16, 


1872,  2  Coup.  206. 

(/)  Soueh  V.  Strawhridge  (1846), 
2  C.  B.  808  (contract  for  the  main- 
tenance of  a  child  **  so  long  as  the  de- 
fendant shall  think  proper  ) ;  Smith 
V.  NeaU  (1857),  2  C.  B.  N.S.  67  ;  26 
L.  J.  C.  P.  143. 

ig)  Birch  v.  Liverpool  (1829),  9  B. 
&  C.  392  ;  4  M.  &  R.  380  ;  Dacey  v. 
Shanrum  (1879),  L.  R.  4  Ex.  D.  81  ; 
48  L.  J.  469  ;  40  L.  T.  628  ;  27  W. 
R.  599,  (engagement  for  three  years 
by  a  foreman  tailor  on  the  terms  that 
if  the  defendant  left  plaintiff's  em- 
ployment he  should  not  engage  in 
the  service  of  any  one  carrying,  or 
himself  carry,  on  business  of  tailor, 
&c.,  within  five  miles  of  D.  ;  within 
the  statute) ;  Cherry  v.  Heming 
(1849),  4  Ex.  631 ;  19  L.  J.  Ex.  63. 


i 


108 


THE   LAW   OF   MASTER   AND   SERVAKT. 


The  manner  in  which  the  Courts  have  construed  the  4th 
section  will  be  understood  from  the  following  illusti*ations  : — 

A,  verbally  agreed  on  the  2'7th  of  May  with  B.  to  take  B.  into  his 
Bervice  as  groom  and  gardener  for  a  year,  to  commence  on  the  30th  of 
June  next.    No  action  could  be  brought  (h). 

A.  delivered  to  B.  on  the  20th  of  July  a  memorandum  in  writmg 
which  was  unsigned,  and  which  contained  proposal,  and  terms  as  to  B. 
entering  A/s  service  for  a  year.  B.  entered  A.'s  service  on  the  24th  of 
July  next,  and  was  discharged  before  the  end  of  the  year.  No  action 
lay  for  not  continuing  B.  in  A/s  service  (t). 

Verbal  agreement  on  the  2nd  of  October,  1854,  between  A.  and  B. 
that  A.  should  employ  B.  as  a  traveller,  until  the  1st  of  September, 
1855,  and  for  a  year  thereafter,  unless  the  employment  were  determined 
by  three  months*  notice.  An  action  for  wrongful  dismissal  did  not 
He  (k). 

Plaintiff  agreed  on  Sunday  the  23rd  of  March  to  serve  defendant  for 
a  year,  commencing  next  day.  On  Monday  plaintiff  entered  defendant's 
service,  received  £20  on  account,  and  gave  a  receipt — "  On  account  of 
my  salary  for  assistance  in  keeping  books  from  Lady-day,  for  twelve 
months.^  A  jury  might  infer  a  fresh  substituted  contract  on  the  24th  for 
a  year's  service  (I). 

Plaintiff  entered  the  service  of  defendant  under  a  wTitten  agreement, 
dated  April  13th,  1871,  by  which  he  agreed  to  accept  ''the  situation 
as  foreman  of  the  works  of  the  defendant,  &c.,''  on  his  receiving  "a 
salary  of  two  pounds  per  week  and  house  to  live  in  from  19th  April, 
1871."  A  weekly  hiring  ;  and  evidence  of  a  conversation  at  the  time 
of  signing  the  contract  with  a  view  to  show  that  a  hiring  for  a  year  was 
intended,  not  admissible  (m). 

The  agreement  need  not  be  in  one  writing ;  it  may  be 
contained  in  several  documents  which  refer  to  each  other, 
and  which  do  not  require  verbal  evidence  to  show  that  they 
in  fact  refer  to  each  other  {n).  Thus,  when  A.,  a  master 
builder,  filled  in,  signed,  and  sent  to  the  Secretary  of  the 
Free  Labour  Registration  Society  a  form  containing  parti- 
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(h)  BraceffirdU  v.  ffeald  (1818),  1 

B.  &  Aid.  722.  "  Performed,"  said 
Lord  Ellenborough,  means  '*a  full, 
effective,  and  complete  performance.  '* 

(i)  Selling  v.  HunUngJUld  (1834), 
1  Cr.  M.  &  R.  20. 

{k)  Dobson  v.  Collins  (1856),  1  H. 
&  N.  81. 

(Z)  Cawihomer,  Cordrey  il%6Z),  13 

C.  B.  N.  S.  406  ;  82  L.  J.  C.  P.  152. 


(w)  Evans  v.  Jioe  (1872),  L.  R.  7 
C.  P.  138  ;  26  I..  T.  70. 

(n)  Boydellv.  Drummand  {1809)^  11 
East,  1 42  ;  Jones  v.  Victoria  Graving 
Dock  Co,  (1877),  L.  R.  2  Q.  B.  D. 
314  ;  46  L.  J.  Q.  B.  219  ;  86  L.  T. 
347  ;  25  W.  R.  601.  Signinc  by 
both  parties  is  not  requisite.  Mere 
initials  are  apparently  sufficient : 
Leake  on  Contracts,  p.  275. 
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colars  as  to  the  kind  of  employment  and  terms  offered  by 
him  at  S.»  and  when  B.,  having  heard  the  form  read  over  to 
him,  ngned  an  agreement  headed  *'  Free  Labour  Society,"  by 
which  he  stated  that  he  had  accepted  employment  at  S.,  and 
that  he  would  not  quit  the  service  of  his  employer  without  just 
causey  it  was  held  that  the  documents  sufficiently  referred  to 
each  other,  and  constituted  a  contract  in  writing  signed  by 
both  parties  (o).  The  signature  may  be  on  one  part  of  the 
memorandum  or  agreement ;  the  terms  of  the  employment 
may  be  on  another ;  and  the  signature  need  not  have  been 
put  to  attest  or  verify  the  contract.  A  draft  agreement 
between  plaintiff's  and  a  company  was  prepared ;  a  minute 
of  a  resolution  to  engross,  sign,  seal,  and  execute  the  agree- 
ment was  entered  in  the  company's  books  ;  and  at  the  next 
board  meeting  the  chairman  signed  the  minute  thus :  "  Bead 
and  confirmed ;  Claud  Hamilton.*'  Held  that,  though  the 
signature  might  have  been  intended  merely  to  be  in  compli- 
ance with  the  requirements  of  the  Companies  Act,  1862,  s. 
67,  it  satisfied  the  Statute  of  Frauds  (p). 

The  £Etct  that  an  agreement  otherwise  within  the  statute 
has  been  partially  performed,  does  not  take  it  out  of  the 
statute  (q).    But  when  work  has  been  done — whether  it  was 


(o)  Crane  ▼.  Powell  (1868),  L.  R. 

4  G.  P.  128.    A  clanae  in  articles  of 

SMOcifttion  thai  Mr.  W.  £.   ''shaU 

"be  aoticitor  of  the  company,  &c.," 

does  not  create  a  contract  between 

the  plaintiff  and  ihe  company.     It 

is  ret  inter  alios  aeta,  of  which  the 

former  cannot  take  advantage.     Eley 

T.  PtmHtfe  Chvemment  Security  Life 

AMnntMmee   Co.  (1876),  L.  R.  1  Ex. 

D.  20,  and  88  ;  46  L.  J.  Ex.  58,  and 

451 ;  33  L.  T.  748  ;  34  L.  T.  190 ; 

24    W.    R.    252    and  338.     As  to 

evidence  of  appointment  of  officer, 

Browning  ▼.  Oreat  Central  Mining  Co, 

(1860),  5  H.  &  N.  856  ;  29  L.  J.  Ex. 

899. 

( »)  Jones  T.  Victoria  Graving  Dock 
Co.  (1877),  L.  R.  2  Q.  B.  D.  314  ;  46 
L.  J.  Q-  B.  219 ;  36  L.  T.  347  ;  25 
W.  R.  501 ;  Ridgway  v.    WhaHon 


(1857),  6  H.  of  L.  238  ;  27  L.  J.  Ch. 
46  ;  Johnson  v.  Appleby,  see  note  {c). 
{q)  Boydell  y.  Drwrninond  (1809), 
11  East,  142.  The  equitable  doctnne 
of  part  performance  is  applicable  only 
to  sale  of  land,  not  to  contracts  of 
service.  Britain  v.  Bossiter  (1879), 
48  L.  J.  Q.  B.  362 ;  40  L.  T.240  ;  27 
W.  R.  482.  (Agreement  verbally  on 
Saturday  to  serve  for  a  year ;  em- 
ployment to  commence  next  Monday ; 
plaintiff  served  for  part  of  a  year  and 
then  was  dismissed ;  held  that  the 
contract  was  within  sec.  4'  of  the 
Statute  of  Frauds,  and  that  the  case 
was  not  taken  out  of  the  Statute  by 

Sart  performance.)  Here  all  wsAes 
ue  up  to  dismissiEil  were  paid.  See 
Wood  s  Master  and  Servant,  pp.  357 
—374. 
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done  within  a  year  or  not — and  an  action  is  brought  on  an 
express  or  implied  agreement  to  pay  for  the  worth  of  the 
work  actually  done,  the  absence  of  writing  is  no  defence  to 
the  action  (r). 

The  statute  was  intended  to  exclude  the  mistakes  and  con- 
flicts of  evidence  which  arise  when  there  is  no  complete 
written  record  of  a  contract.  The  object  of  the  statute  would 
be  defeated,  the  evils  which  it  was  designed  to  avert  would 
be  introduced,  if  it  were  permissible  to  vary,  add  to  or  subtract 
from  the  written  words  by  verbal  testimony,  and  if  one  of  the 
parties  might  say, «  This  was  quaUfied  by  an  axrangement  made 
at  the  time ; "  or  "  our  meaning  was  not  completely  expressed 
by  the  written  agreement,  and  was  so  and  so."  In  Qvravd 
Y,  Richmond  {8)y  the  written  agreement  between  a  master  and 
his  clerk  stated  that  the  latter  should  receive  a  certain  annual 
salary,  increasing  each  year ;  the  clerk  sought  to  show  that 
it  was  agreed  that  the  salary  should  be  paid  quarterly ;  the 
Court  would  not  receive  evidence  with  this  view,  nor  would 
it  infer  such  an  agreement  from  the  fact  that  the  salary  had 
been  paid  quarterly.  The  consideration  for  the  promise  must 
be  stated;  if  the  agreement  merely  mentions  the  promise  on 
the  part  of  one  person,  without  stating  the  consideration — 
e.g.,  if  it  merely  says.  "  A.  B.  hereby  promises  to  be  groom  to 
C.  B.  for  two  years,"  it  will  not  be  enforced  against  A.  B.  (t). 

The  above  principles  must  be  taken  with  some  reserva- 
tions. Men  rai'ely  commit  to  writing  all  that  they  intend  and 
agree  to ;  they  do  not  write  out  what  may  be  taken  for  granted ; 
cela  va  sans  dire  holds  as  to  many  things  which  good  sense 
would  imply.  The  law  recognises  this  fact,  and  if  a  jury 
are  of  opinion  that  a  contract  was  made  with  reference  to  a 
particular  custom,  it  will  be  regarded  as  part  of  the  contract 
Whether  such  a  custom  exists,  and  whether  the  contract  was 
intended  to  embody  it,  is  a  question  of  fact  for  the  juiy  (u). 

(r)  Chitty  on  Contracts,  11th  £d.,  £.  693.    See  chap.  XII. 
57.  {u)  AbboU  V.  Bales  (1874),  43  L. 

(i)  (1846),  2  C.  B.  885.  J.  0.  P.  150,  as  to  *< necessaries'*  in 

(()  Sykes  y.  Dixon  (1889),  9  A.  &  articles   of   apprenticeship,    E.    r. 
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FOBMATION  OF  THE  CONTRACT.  Ill 

A  term  in  the  coDtract  may  be  the  rules  of  the  establish- 
ment or  workshop  in  which  a  workman  is  engaged  (x), 
Knowledge  of  such  rules  by  the  servant  must  be  shown  ;  e,g,, 
by  proving  that  the  rules  were  stuck  up  in  a  prominent  place 
in  the  workshop,  and  that  the  workman  could  read. 

It  will  be  seen  hereafter  that  a  contract  of  hiring  and 
service  is  priTndfcune  a  contract  for  a  year  (y). 


Contracts  of  Seamen. 

Agreements  with  seamen  have  been  the  subject  of  the 
special  attention  of  the  Legislature.  By  section  149  of  the 
Merchant  Shipping  Act  of  1854,  they  must  be  in  writing, 
except  in  case  of  ships  of  less  than  eighty  tons  register 
tonnage,  exclusively  employed  in  the  coasting  trade  of  the 
United  Kingdom.  The  Merchant  Shipping  Acts  contain 
many  regulations  with  respect  to  the  form  of  and  particulars 
in  agreements  with  seamen.  They  are  mainly  comprised  in 
sections  146 — 167  of  the  Merchant  Shipping  Act  of  1854 
(17  &  18  Vict,  c  104),  sections  7  and  8  of  Act  of  1873  (36  & 
37  Vict,  c  85),  and  section  26,  subsection  5  of  Act  of  1876 
(39  &  40  Vict.,  c  80).  These  agreements  are  exempt  from 
the  Stamp  Act  (Merchant  Shipping  Act,  1854,  section  9^  and 
33  &  34  Vict.,  c.  97,  s.  3). 

Under  the  2  Geo.  II.,  c.  36,  which  required  all  agreements 
for  wages  between  captains  and  their  crews  to  be  in 
writing,  it  was  decided  in  White  v.  Wilson  (z),  that  a  con- 
tract which  did  not  mention,  besides  the  money  wages,  the 
fact  that  a  sailor  was  to  get  *'  the  average  price  of  a  negro 
slave  "  was  void.  It  seems  probable  that  an  agreement  not 
in  writing  would  now  be  binding  (a). 

Stake  upon  Trent  (1S43),  5  Q.  B.  303,  (y)  Chapter  XIV. 

ms  to  coftom  as  to  holidays  ;  OrantY,  {z)  (1800),  2  B.  &  P.  116.  See  also 

Maddox  (1846),  15  M.  &  W.  787  as  Elsworth  v.  JFollmore  (1803),  6  £sp. 

to  QMge  as  to  payment  in  theatrical  84. 

inofenon.  (a)  Pollock  and  Brace's  Edition  of 

(z)  Carus  y.  Moitwood  (1875),  82  Maude  and   Pollock   on   Shipping, 

Lu  T.  865.  vol.  I.,  196. 
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Contracts  of  Ajyprenticeahip, 

The  5  Eliz.  c.  4,  s.  25,  required  that  the  binding  of 
apprentices  should  be  by  indenture. 

As  has  been  stated  in  Chapter  III.,  whei'e  there  was  an 
expressed  or  implied  agreement  to  teach  a  person  a  trade,  the 
Courts  held  that  a  defective  contract  of  appi*enticeship — ^that 
is,  a  contract  not  suflBcient  to  support  a  settlement — existed. 
The  54  Geo.  III.,  c.  96,  s.  2,  declares  that  "  it  shall  and  may 
be  lawful  for  any  person  to  take  or  retain  or  become  an 
apprentice,  though  not  according  to  the  provisions  of  the  said 
Act ;  and  that  indentures,  deeds,  and  agreements  in  writing 
entered  into  for  that  purpose,  which  would  be  otherwise 
valid  and  effectual,  shall  be  valid  and  effectual  in  law,  the 
repeal  of  so  much  of  the  said  Act  as  is  herein  last  above 
recited  notwithstanding."  The  indenture  must  be  executed 
by  the  infant  (6). 

As  contracts  of  apprenticeship  are  for  more  than  a 
year,  they  must  be  in  writing.  For  the  reasons  stated  in 
Chapter  XL,  with  respect  to  stamps,  the  consideration  moat 
be  stated  correctly  in  the  indenture. 

The  Merchant  Shipping  Act,  17  &  18  Vict.  c.  104,  s.  142, 
prescribes  regulations  as  to  the  indentures  of  apprentices  to 
the  sea.  By  section  143,  they  are  exempted  from  stamp 
duties  (c). 

(6)  R,    y.    KeynAam    (1804),    5  PhUlipa  v.  Jmes  (1884),  1  A.  &  £. 

East,  809.     As  to  recovering  compen-  338  ;  Harrison  ▼.  Jafnes  (1862),  7  H. 

sation  for  boy's  labour  or  for  board  k  N.  804  ;  31  L.  J.  Ex.  248. 

daring  probation,  Keeiie  v.  Parsons  (c)  Part  II.  Chap.  IX.     For  prece- 

(1819),   2  Stark.  506;    WiUcins  v.  dents  of  indentures,  see  I.  CiJrabb.  296» 

WelU  (1826),  2  C.  &  P.  231  ;  EarraU  302,  306,  806. 
y.  Burghart  (1828),  8  C,  &  P.  381 ; 
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CHAPTER  X. 

CORPORATIONS. 

Contracts  of  hiring  and  service  by  corporations 
must  be  under  seal,  if  the  contracts  be  of  an  unusual 
or  important  character  (a).  Contracts  of  hiring  and 
senrice,  in  the  case  of  trading  companies,  need  not  be 
under  seal. 

"The  seal  is  required,"  as  Rolfe,  B.,  explains  in  Mayor  of 
Ludlow  V.  Charlton  (6),  "  as  authenticating  the  concurrence 
of  the  whole  body  coi-porate."  The  principle  that  a  seal 
must  be  used  in  contracts  is  stated  in  unqualified  terms  in 
some  ancient  authorities  (c) ;  but  it  has  been  subjected  to 
important  exceptions,  the  exact  limits  of  which  are  not  easily 
determined.  The  following  exceptions,  however,  seem  to  be 
established :  (1.)  Contracts  of  trading  companies  entered  into 
for  the  piuposes  for  which  they  are  established  need  not  be 
under  seal.  This  exception  is  now  clearly  recognised  (d) ; 
and  it  would  seem  that  the  old  rule  is  obsolete  so  far  as 
trading  companies  are  concerned.  Actions  by  a  gas  company 
for  the  supply  of  gas  (e),  by  a  colliery  company  (/)  against  an 
engineer  who  had  agreed  to  erect  pumping  engines,  by  a 

(a)  See  generally  as  to  contracts  of  fol.  12. 
corporations,  Bacon's  Abridg.  '*Cor-  {d)  Rolfe,  B.,  in  Mayor  of  Ludlow 

porations,**  £.  8,  and  Yiner's  Abridg.  ▼.  Charlton,  see  note  (6). 
••Corporations,"  K.     The  nile  held  {e)  Beverley  y.    The  Lincoln  Gat 

good  in  equity  as  well  as  at  law  ;  Co.  (1837),  6  A.  Jfc  £.  829. 
JFwne  ▼.  Bampton  (1747),   8  Atk.  (/)  S<nUh  of  Ireland  Colliery  Co. 

473.  V.  Waddle  (1868),  L.  R.  8  C.  P.  4C8  ; 

{b)  (ISiO),  6  M.  &  W.  815.  L.  R.  4  C.  P.  617. 

(e)  For  example,  13  Hen.  VIII., 
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trading  company  on  a  parol  agreement  to  supply  provisions 
for  a  passenger  ship  (g),  and  for  the  supply  of  goods 
against  a  company  having  power  to  purchase  goods  (h), 
were  held  to  be  maintainable,  though  the  contracts  were  not 
under  seal  "  These  exceptions,"  said  Bovill,  C.  J.,  in  SovJh 
of  IrelaTid  Colliery  Co.  v.  Waddle  (i), "  apply  to  all  contracts 
by  trading  corporations  entered  into  for  the  purposes  for 
which  they  are  incorporated." 

(2.)  When  a  contract  is  partly  executed  in  such  circum- 
stances that  the  doctrine  of  part  performance  would  apply, 
and  is  of  such  a  nature  as  to  be  the  subject  of  an  action  for 
specific  performance,  it  will  bind  a  corporation,  though  it  be 
not  under  seal 

I  have  taken  from  Mr.  Justice  Lindley's  judgment,  in  Hunt 
V.  Wimbledon  Local  Board  (k\  the  above  description  of  a 
class  of  cases  which  it  is  exceedingly  hard  to  define.  It  was 
once  supposed  that  a  clear  distinction  existed  between  exe- 
cutoiy  and  executed  contracts,  coi-porations  being  not  liable 
under  the  former  if  the  contracts  were  not  under  seal,  while 
they  were  liable  for  the  latter. 

This  distinction,  which  is  approved  of  in  Ea^t  London 
Waterworks  v.  Bailey  (l),  is  no  longer  recognised.  It  has 
been  decided  that  a  person  who  enters  upon  and  pays  rent 
for  corporate  property,  under  a  demise  for  years,  made  on 
behalf  of  a  corporation,  but  not  under  their  corporate  seal, 
becomes  tenant  from  year  to  year  (m) ;  and  in  the  view  of 
Kelly,  C.  B.,  when  a  person  so  contracts  with  a  corpora- 
tion by  parol  that  the  contract  is  enforceable  in  equity  against 


{g)  Australian  Jloyal  Mail  Co.  v. 
MarzeUi  (1855),  11  Ex.  228. 

(h)  In  re  Contract  Co.,  claim  of 
Eblno  VaU  Co,  (1869),  L.  B.  8  Eq. 
14. 

(i)  See  note  (/),  and  remarks  of 
Lindley,  J.,  in  Hunt  v.  Wimbledon 
Board,  note  (Ar).  In  Crampton  v.  The 
Varna  Bailtoay  Co.  (1872),  L.  R.  7  Ch. 
Ap.  562,  an  action  by  a  contractor  on 
a  contract  not  under  seal  was  held 
not  maintainable  in  equity.    But  the 


statutes  of  the  company  expressly 
provided  that  all  contracts  for  more 
than  £500  should  have  the  common 
seal  affixed  to  them. 

(k)  (1878),  L.  R.  3  C.  P.  D.  208, 
214. 

(/)  (1827),  4  Bing.  288.  See  re- 
marks of  Martin,  B.,  in  Dyte  v.  SL 
Pancras  Guardians  (1872),  27  L.  T. 
342. 

(m)  Ecclesiastical  Commissioners  t. 
Merral  (1869),  L.  R.  4  Ex,  162. 
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it,  the  other  party  is  bound  by  any  stipulation  made  by 
him  in  consideration  of  the  liability  so  imposed  upon  the 
coqporation  (1^).  That  the  parol  contracts  of  corporations, 
which  have  been  acted  upon,  will  sometimes  be  enforced 
in  favour  of  and  against  them,  seems  clear  from  Marshall 
V.  Carporaiion  of  Qaeenhorout^h  (o),  Steeven's  Hospital  v. 
Dyas  (p),  and  other  authorities.  But  the  limitations  of  this 
exception  are  far  from  certain  (q), 

(3.)  Corporations  of  all  kinds  may  enter  into  binding  con- 
tracts not  under  seal,  if  they  relate  to  matters  of  trifling  im- 
portance or  frequent  occurrence,  or  transactions  in  which 
it  would  be  impossible  or  highly  inconvenient  to  make  use  of 
a  seal  (r). 

Apparently,  from  the  earliest  times,  this  exception  has 
existed.  The  Year  Books  show  that  the  judges  were  not  at 
ooe  as  to  the  limit  or  the  reasons  of  the  exception  (a).  But 
it  has  long  been  the  unquestioned  right  of  corporations,  or  at 
all  events  such  of  them  as  had  heads,  to  engage  subordinate 
servants  without  the  use  of  a  deed.  Thus,  a  cook  or  a  butler, 
or  a  ploughman,  might  be  engaged  by  parol.  In  the  notes 
below  will  be  found  the  chief  instances  in  which  the  question 
has  been  considered  with  respect  to  hiring  and  service  (t). 


Unions  and  Guardians  of  Poor. 

By  the  5  &  6  Will.  IV.,  c.  69,  s.  7,  and  5  &  6  Vict.,  c.  57,  s.  16, 
Gkxardians  of  the  Poor  are  made  corporations.    They  are 


(»)  S.  C.  at  p.  166. 

(o)  a828),  1  Sim.  &  St  520. 

{p)  (1868),  15  1r.Ch.  405. 

{q)  See  jn^gmcnt  of  Bramwell,  L. 
J.«  and  Brett,  L.  J.,  in  Hunt  v. 
WimJUedan,  Local  Board  (1878), 
L  B.  4  C.  P.  D.  48. 

(r)  This  is  recognised  in  many 
eases ;  for  example,  Mayor  of  Ludlow 
▼.  CMariUm  (1840),  6  M.  &  W.  815. 

W  In   4   Hen.   VII.  f.  6.      The 

aaon   idTea   hy  Townsend,  J.,  is 

thtese  uiDgi  do  not  require  to  be 


«< 


by  deed,  for  otherwise  there  would  be 
many  deeds."  In  4  Hen.  VII.  f.  17, 
and  7  Hen.  VII.  f.  9,  the  rule  is 
justified  in  the  case  of  the  employ- 
ment of  senrants,  "because  there  is 
nothing  divested  out  of  their  (the  cor- 
poration's) possession."  See  also 
MomY,  Ivy,  1  Ventris,  47. 

{t)  Perhaps  there  ought  to  be 
another  division  including  cases  of 
utility  amounting  to  necessity.  See 
Wightman,  J.,  in  Clarke  v.  Cuekfield 
Union  (1852),  21  L.  J.  Q.  B.  349. 
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liable  on  all  contracts  of  trifling  consequence,  and  of  frequent 
occurrence,  whether  under  seal  or  not,  as  is  illustrated  by 
Clarke  v.  The  Cuckfield  Union  (u),  and  Nicholson  v.  77^ 
Bradjield  Union  (x) ;  but  all  contracts  of  importance,  or 
of  an  unusual  character,  should  be  under  seal  Claims 
for  making  a  plan  of  the  parishes  of  a  union  (y), 
have  been  disallowed  when  the  contracts  were  not  under 
seal  (z). 


Municipal  Corporations. 

They  are  not,  like  trading  companies,  wholly  exempt  from  the 
operation  of  the  rule  of  common  law,  that  contracts  of  corpora- 
tions must  be  under  seal.  They  may,  no  doubt,  engage  by 
parol  a  door-keeper,  for  example,  or  enter  into  a  binding  oon- 
ti*act  for  some  unimportant  purpose,  or  relating  to  a  matter  of 
constant  occurrence ;  but  the  authorities  cited  below  show  that 


(m)  (1852),  21  L.  J.  Q.  B.  849.  Con- 
tracts with  tnulesmen  not  under  seal 
to  put  up  certain  water-closets  in  con- 
nection with  workhouse ;  guardians 
liable. 

(x)  (1866),  L.  R.  1  Q.  B.  620 ;  35 
L.  J.  Q.  B.  176.  Defendants  held 
liable  for  price  of  coals  supplied  by 
plaintiff  under  contract  not  under  seal. 

(y)  Paine  v.  The  Strand  Union, 
(1846),  8  Q.  B.  826 ;  15  I^  J.  M.  C. 
89  ;  10  Jur.  308. 

(?)  The  other  chief  cases  on  the 
subject  are  these :  Sanders  v.  St, 
Neots  Union  (1846),  8  Q.  B.  810  ; 
15  L.  J.  M.  C.  104.  (Action  lies 
for  iron  gates  supplied  to  defen- 
dants and  accepted,  though  contract 
not  under  seal )  Lamprell  v.  Bille- 
ricay  Union  (1849),  3  £z.  283;  18 
L.  J.  Ex.  282.  (Action  for  extra 
work  by  a  builder ;  defendants  not 
liable,  the  order  not  being  under 
seal.)  Smart  v.  The  WrM  Ham 
Union  (1855  and  1856),  24  L.  J.  £x. 
201  :  11  £x.  867.  (Guanlians  ap- 
pointed plaintiff  collector  of  iK>or 
nites,   not  under  seal,  to  be  paid  by 


a  certain  poundage ;  action  for  un- 
paid x>^unaage  not  maintainable.) 
Haigh  v.  The  North  Bierley  Umion 
(1858),  28  L.  J.  Q.  B.  62  ;  £.  B.  & 
K  8?3.  (Accountant  employed  by 
guardians  to  audit  aoooonts  of  the 
Union  ;  held  that  plaintiff  could  re- 
coyer  for  his  services,  the  work  beioff 
incidental  to  the  purposes  for  whi£ 
the  corporation  was  created.)  D^ 
v.  St.  Paneraa  Guardians  (1872) 
27  L.  T.  342.  (Resolution  passed 
by  Infirmary  Committee,  and  ap- 
proved by  defendants  also  by  reeola- 
tion,  that  plaintiff  be  appointed  medi- 
cal officer  for  three  months  ;  pkuntiff 
entered  upon  his  duties,  and  per- 
formed them  for  three  months ;  con-" 
tract  not  under  seal ;  no  action 
lay.)  Some  of  the  reasons  given, 
e.g.,  the  reasons  ^ven  by  Martin,  B., 
seem  not  sustamable.  AuaHn  t. 
Bethnal  Green  Union  (1874),  L.  R. 
9  C.  P.  91  ;  48  L.  J.  C.  P.  100 ;  29 
L.  T.  807  ;  22  W.  R.  406.  (Appoint- 
nient  of  a  clerk  to  workhoose ;  no 
action  lay,  because  appointment  not 
under  seal.) 
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they  cannot  appoint  a  solicitor,  or  conclude  any  other  con- 
tract of  a  special  and  unusual  character,  without  employing 
the  corporate  seal  (a). 


Local  Boards  and  Urban  Authorities. 

The  38  &  39  Vict  c.  55,  s.  174,  enacts  that  with  respect 
to  contracts  made  by  an  urban  authority  under  this  Act,  the 
following  regulations  should  be  observed,  viz. : — "  (1.)  Eveiy 
contract  made  by  an  urban  authority  whereof  the  value  or 
amount  exceeds  £50  shall  be  in  writing  and  sealed  with  the 
common  seal  of  such  authority :  (2.)  Every  such  contract 
shall  specify  the  work  materials  matters  or  things  to  be 
furnished  had  or  done,  the  price  to  be  paid,  and  the  time  or 
times  within  which  the  contract  is  to  be  performed,  and  shall 
specify  some  pecuniary  penalty  to  be  paid,  in  case  the  terms 
of  the  contract  are  not  duly  performed :  (3.)  Before  con- 
tracting for  the  execution  of  any  works  under  the  pro- 
-visionB  of  this  Act,  an  urban  authority  shall  obtain  from 
their  surveyor  an  estimate  in  writing,"  &c.,  as  to  the  pro- 
bable expenses  and  annual  repairs :   (4.)  "  Before  any  con- 


(«)  Mayer  of  Ludlow  y.  Charlton 
(1840)»6M.  &W.  815 ;  Arnold  y.  Mayor 
^FteU  (1842).  4  M.  &  G.  860.  (An  at- 
tomej  coald  not  succeed  in  an  action 
for  work  and  labour  in  opposing  cer- 
tain Mils  in  parliament  m  pursuance 
of  isstmctions  from  mayor  and  mem- 
bers of  town  conncil,  the  contract  not 
bdng  nnder  seal.)  But  see  Faviell 
r.  RC.B,  Co.  (1848),  2  Ex.  844  ;  17 
U  J.  Kz.  228  ;  iL  ▼.  Mayor  of  Stam- 
Jwd  (1544),  6  Q.  B.  438.  (Reso- 
latMHi  to  increase  town  clerk's  salary 
in  Hea  of  compensation  ;  such  a  con- 
trsrt  iDiist  be  nnder  seal.)  K  v. 
Liek/M  (1848),  4  Q.  B.  893.  (A 
resobitian  of  the  town  council  suffi- 
dent  aothority  to  warrant  payment  of 
eoats  to  attorney.)  Smith  Y.Cartinight 
0861),  6  Ex.  927  ;  20  L.  J.  Ex.  401. 
(Flaintifl  sued  as  coal  meter  of  King's 
Lynn.     His  appointment  not  under 


seal,  but  evidence  of  it  by  entry  in 
books  of  the  corporation ;  held  that, 
not  being  a  servant  but  an  officer  of 
the  coiporation,  he  could  not  be  ap- 
pointed without  deed.)  See,  how- 
ever, Thames  Haven  Co,  v.  Hall 
(1843),  5  M.  &  G.  274,  and  R.  v.  Jtw- 
tiees  of  Cumberland  (1847),  17  L.  J. 
Q.  B.  102  ;  Mayor  of  Kidderminster 
V.  Hardwiek  (1873),  L.  R.  9  Ex.  13. 
(Contract  by  plaintiffs  letting  certain 
tolls,  not  under  seal ;  not  biuding  on 
defendant,  the  highest  bidder. )  Cle- 
m^nshaw  v.  Corporation  of  Dublin 
(1875),  10  Irish  C.  L.  1.  (Defendants 
emnloyed  plaintiff  to  promote  a  bill  in 
parliament  to  enable  defendants  to 
purchase  gas  work  and  become  vendors 
of  gas  ;  contract  not  under  seal ;  not 
binding.)  This  last  case  mainly  turned 
on  a  question  of  ultra  vires. 
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tract  of  the  value  or  amount  of  £100  or  upwards  is  entered 
into  by  an  urban  authority  ten  days'  public  notice  at  the 
least  shair  be  given,  expressing  the  nature  and  pui*pose 
thereof  and  inviting  tenders  for  the  execution  of  the  same ; 
and  such  authority  shall  require  and  take  sufficient  secu- 
rity for  the  due  performance  of  the  same  :  (5.)  Every  con- 
tract entered  into  by  an  urban  authority  in  conformity  with 
the  provisions  of  this  section,  and  duly  executed  by  the  other 
parties  thereto,  shall  be  binding  on  the  authority  by  whom 
the.  same  is  executed,  and  their  successors  and  on  all 
other  parties  thereto  and  their  executors  administrators 
successors  or  assigns  to  all  intents  and  pui*poses/'  &c. 

So  much  of  this  section  as  relates  to  sealing  is  not  directory 
only;  it  is  imperative.  Hence,  when  a  local  board — an 
urban  authority  under  the  Public  Health  Act  of  1848  and 
the  Public  Health  Act  of  1875 — verbally  directed  their 
surveyor  to  employ  the  plaintiflF,  an  architect,  to  prepare 
plans  for  new  offices,  it  was  held  by  the  Coui-t  of  Appeal, 
that  the  contract  could  not  be  enforced,  owing  to  non- 
compliance with  the  statutory  requirements  ;  although  the 
jury  found  that  the  local  board  had  authorised  their  sui-veyor 
to  procure  the  plans,  and  ratified  his  acts,  that  the  new 
offices  were  necessarji  for  the  purposes  of  the  defendants,  and 
that  the  plaintiff's  plans  were  necessary  for  the  erection  of 
the  buildings  (6). 


Contracts  by  Companies  under  the  Acts  of  1862  and  1867. 

The  37th  section  of  the  latter  Act  runs  thus :  "  Contracts 
on  behalf  of  any  company  under  the  principal  Act  may  be 
made  as  follows  :  (that  is  to  say)  ;  (1.)  Any  contract  which  if 
made  between  private  persons  would  be  by  law  required  to 
be  in  wilting,  and  if  made  according  to  English  law  to  be 
under  seal,  may  be  made  on  behalf  of  the  company  in  wilting 

(6)    Muni   V.     WimJbledon    Local       Young  v.  Corporation  of  Leainine^an 
Board  (1878),  L.  R.  4  C.  P.  D.  48  ;      (1882),  8  Q.  B.  D.  579. 
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under  the  common  seal  of  the  company,  and  such  contract 
may  be  in  the  same  manner  varied  or  discharged.     (2.)  Any 
contract  which  if  made  between  private  persons  would  be  by 
law  required  to  be  in  writing,  and  signed  by  the  parties  to  be 
charged  therewith,  may  be  made  on  behalf  of  the  company  in 
writing  signed  by  any  person  acting  under  the  express  or 
implied  authority  of  the  company,  and  such  contract  may  in 
the  same  manner  be  varied  or  discharged.     (3.)  Any  con- 
tract which  if  made  between  private  persons  would  by  law 
he  valid  although  made  by  parol  only,  and  not  reduced  into 
writing,  may  be  made  by  parol  on  behalf  of  the  company  by 
any  person  acting  under  the  express  or  implied  authority  of 
the  company,  and  such  contract  may  in  the  same  way  be 
varied  or  discharged.     And  all  contracts  made  according  to 
the  provisions  herein  contained  shall  be  effectual  in  law,  and 
shall  be  binding  upon  the  company,  and  their  successors,  and 
all  other  parties  thereto,  their  heits,  executors,  or  adminis- 
trators, as  the  case  may  be." 


Companies  under  the  Companies  Clauses  Act 

The  8  &  9  Vict,  c.  IG,  s.  97,  enacts  as  follows:—"  With 
respect  to  any  contract  which,  if  made  between  private 
persons,  would  be  by  law  required  to  be  in  writing,  and 
under  seal,  such  committee  (see  section  95)  or  the  directors, 
may  make  such  contract  on  behalf  of  the  company  in 
writing,  and  under  the  common  seal  of  the  company,  and  in 
the  same  manner  may  vary  or  discharge  the  same :  With 
respect  to  any  contract  which,  if  made  between  private 
persons,  would  be  by  law  required  to  be  in  writing,  and 
signed  by  the  parties  to  be  charged  therewith,  then  such 
committee  or  the  directors  may  make  such  contract  on 
behalf  of  the  company  in  writing,  signed  by  such  committee, 
or  any  two  of  them,  or  any  two  of  the  directors,  and  in  the 
same  manner  may  vary  or  discharge  the  same :  With  respect 
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to  any  contract  which,  if  made  between  private  pereons,  would 
by  law  be  valid  although  made  by  parol  only^  and  not  reduced 
into  writing,  such  committee  or  the  directors  may  make 
such  contract  on  behalf  of  the  company  by  parol  only,  without 
wilting,  and  in  the  same  manner  may  vaiy  or  dischaige  the 
same"  (c). 

(e)  See  Bill  v.  Darenth  VcUlqf  suiDg  for  salary  which  had  not  been 
Railway  Co.  (1856),  1  H.  &  N.  determined  at  a  general  meeting  in 
305 ;  20  L.  J.  Ex.  81,  as  to  secretary      accordance  with  the  9l8t  section. 


CHAPTER  XI. 


STAMPS. 

Ageeements  for  the  hire  of  labourers,  artificers, 
"manufacturers,"  menial  servants,  and  sailors  coasting 
from  port  to  port  in  the  United  Kingdom  do  not 
require  to  be  stamped  (a). 

Agreements,  as  a  rule,  require  to  be  stamped ;  and  no 
document,  letter,  or  contract,  can  be  admitted  in  evidence 


(a)  Agreements  with  seamen  made 
in  forma  sanctioned  by  the  Board  of 
Tnde  are  also  exempt  from  stamp 
duty,  17  k  18  Vict.  c.  104,  ss.  9, 
!«.  A  ▼.  St,  PauVi,  Bedford 
(1795),  6  T.  R.  462.  (An  apprentice 
^^  within  the  exemption.)  Vahin  v. 
^(Um  (1841).  2  Cr.  &  Dix,  224. 
(Quoted  in  Tilsley  on  the  Stamp  Acts, 
^  45 ;  a  clerk  not  within  exception.) 
^Hm  y.  Zulueta  (1849),  14  Q.  B. 
405 ;  19  L.  J.  Q.  B.  49.  (A  stoker  or 
finmaoon  a  steamship,  who  was  bound 
^  obey  the  orders  of  the  engineers, 
held  to  be  a  labourer  or  artificer. )  7?. 
^-  Worthy  (1851),  21  L.  J.  M.  C.  44  ; 
IWur.  1187;  2  Den.  C.  C.  333. 
(Man  employed  to  look  after  glebe 
Ijiid,  hia  wife  undertaking  the  care  of 
the  dairy  and  poultry  ;  a  labourer. ) 
fdutpy-  Letts  (1858),  1  F.  &  F.  401. 
(Oveneer  in  a  printing  office  an  art  i- 
^^')  I  am  not  aware  i  f  any  decision 
ttpUining  what  is  meant  by  *'  hire  of 
My  manufacturer,"  nor  do  I  know 
*l>at  it  means.  There  have  been  many 
•liscQsgiona  as  to  whether  a  contract 
J'wfor  the  sale  of  goods  or  for  work  of 
^wr.  This  question  has  already 
J^  considered  with  reference  to  the 
StiUite  of  Frauds.  Here  may  be 
•1»  dted,  Pinvtry,  Arnold  (183r.\ 


2  C.  M.  &  K.  613.  (Agreement 
between  plaintiff,  a  pressmaker,  and 
defendant,  copperplate  printers,  to 
make  an  eaele  press ;  the  agreement 
within  the  tnira  exemption.)  Bvghes 
V.  ^t«W(1840),  8  Dowl.  478.  (Agree- 
ment by  plaintiff  to  quarry  a  sufficient 
(lunntity  of  stone  at  C.  to  complete  a 
dry  wall ;  not  within  the  exemption^ 
and  plaintiff  unable  to  recover,  though 
the  defendant  had  had  the  benefit  of 
the  work.)  CJuinter  v.  Dickenami 
(1843),  5M.  &  G.  253.  (Memorandum 
as  follows:  "Send  me  a  licence  to  use 
two  ol"  Chnnter  &  Co.  's  patent  furnaces, 
to  be  supplied  to  a  singe  plate  and 
cloth  boUer,  for  which  I  agree  to  pay 
Mr.  Chanter  or  his  order  as  ag. ,  £25  as 
a  patent  right,  and  which  is  to  include 
iron-works,  fire-bricks,  and  labour ; 
engineers'  or  furnace-builders*  time  to 
superintend  or  fix  the  above  order,  to 
be  paid  6».  per  day,  &c.  ** ;  not  within 
the  exemption.)  See  also  Pou^toti  y. 
Wilson  (1858),  1  F.  &  F.  403.  (A 
contract  for  hire  of  a  servant,  Ac, 
may  be  mixed  up  with  a  contract  for 
some  other  purpose,  and  in  this  case 
it  will  be  necessary  to  determine  what 
is  the  primary  object.)  Smith  x. 
Cator  (1819),  2  B.  &  Aid.  778. 
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unless  it  be  stamped.  The  schedule  to  the  Stamp  Act  of 
1870,  33  &  34  Vict.,  c.  97,  exempts : — (1.)  Agreement  or 
memorandum  the  matter  whereof  is  not  of  the  value  of  £5, 
(2.)  Agreement  or  memorandum  for  the  hire  of  any  labourer, 
artificer,  manufacturer,  or  menial  servant.  (3.)  Agreement, 
letter,  or  memorandum  made  for  or  relating  to  the  sale  of 
any  goods,  wares,  or  merchandise.  (4.)  Agreement  or  memo- 
randum made  between  the  masters  and  mariners  of  any  ship 
or  vessel  for  wages  on  any  voyage  coastwise  from  port  to  port 
in  the  United  Kingdom. 

These  exceptions  are  taken  from  the  Stamp  Act,  the  55 
Geo.  III.,  c.  184,  and  the  decisions  upon  that  statute  illus- 
trate the  later  Act.     The  chief  of  them  are  stated  below. 

The  Stamp  Act  (33  &  34  Vict.  c.  97,  s.  39)  of  1870  states 
that— 

Every  writing  relatiuj^  to  the  service  or  tuition  of  any  appren- 
tice (6),  clerk,  or  servant  placed  with  any  master  to  leam  any  profession^ 


{h)  As  to  what  are  contracts  of 
apprenticeship,  see  chap.  J II.  The 
fullowinc  are  some  of  the  chief  deci- 
sions witii  respect  to  duties  payable 
on  indentures  of  apprenticeship  :  H. 
V.  Louik  (1828),  8  6.  &  C.  247.  (An 
indenture  to  two  masters  to  serve 
them  consecutively  in  two  distinct 
trades  for  j»eriods  of  four  and  three 
years,  requires  only  one  stamjK) 
>i'.  V.  I(U  (1831),  2  B.  &  Ad.  8G7. 
(Consideration  for  assignment  of  a 
parish  apprentice  need  not  be  set  out. ) 
JL  V.  Chiirch  mUvie  {ISZl),  5  B.  & 
Ad.  1029  b.  (An  indenture  must  be 
stamped  with  the  ad-valorem  duty 
within  the  time  prescribed  by  8  Ann, 
c.  9,  ss.  86,  87,  and  88.)  Morris  v. 
Coz  (1841),  2  M.  &  G.  659  ;  6  Jur. 
367.  (An  assignment  with  new  terms 
inserted  does  not  require  new 
stamp.) 

CONSI  DERATION  —  VaLID.  — R.     V. 

JValton  (1790),   8  T.  R  515.     (Ap- 

Srentice  to  provide  himself  meat, 
rink  &c.  ;  the  master  covenanted  to 
make  weekly  payments  to  apprentice  ; 
the  justices  not  having  found  that  the 
payments  were  not  eauivalent,  no 
additional  duty  i»ayable.)  A*,  v.  St. 


Pctrox  (1791),  4  T.  R.  196.  (Pay- 
ment to  master's  mother  not  men- 
tioned in  indenture.)  R.  y,  Leighton 
(1792),  4  T.  R.  782.  (No  duty  ^y- 
able  when  meat,  drink,  lodging, 
clothes  and  washing  provided  for  ap- 
prentice and  no  money  given  to 
master.)  Also  R.  v.  Portsea  (1776), 
Bur.  S.  C.  834  ;  R.  v.  Wantage  (ISOl), 
1  East,  601.  (No  duty  when  master 
stipulates  for  part  of  apprentice's 
wages,  all  of  which  belong  to  the 
master  in  the  absence  of  agreement. ) 
/.'.  V.  Aylcshury(\%^2),  3  B.  &  Ad.  669. 
(1  ndcnture  not  liable  to  duty  when  the 
master  covenanted  to  find  the  appren- 
tice necessaries,  and  the  father  of  the 
apprentice  agreed  before  the  execu- 
tion of  the  indenture  to  find  the  ap- 
prentice clothing  and  waahing.)  R, 
V.  Bradford  (1813),  1  M.  &  S.  151. 
(No  ad-raloreni  duty  payable  when  no 
premium  payable,  and  the  apprentice 
covenanttid  to  allow  his  master  2s.  a 
week,  and  the  apprentice  was  to  have 
wages  and  to  provide  for  himself. )  R. 
V.  Law  (1829),  3  C.  &  v.  620.  (Not 
the  exact  sum  originally  agreed  to  be 
paid,  but  the  sum  actually  paid, 
inserted  in  the  indenture.)     R.   v. 
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trade,  or  employment  (except  articles  of  clerkship  to  attorneys  and 
others  hereby  specifically  chained  with  duty),  is  to  be  deemed  an  instru- 
ment of  apprenticeship. 

Section  40.  The  full  sum  of  money,  and  the  value  of  any  other  matter 
or  thing,  paid,  given,  or  assigned,  or  secured  to  be  paid,  given,  or  assigned, 
to  or  for  the  benefit  of  the  master  with  or  in  respect  of  any  apprentice, 
clerk,*or  servant  (not  being  a  person  bound  to  serve  in  order  to  admission 
in  any  court),  is  to  be  fuUy  and  truly  set  forth  in  an  instrument  of 
apprenticeship  :  and  if  any  such  sum,  or  other  matter  or  thing  be  paid, 
given,  ^assigned,  or  secured  as  aforesaid,  and  no  such  instrument  be 
made,  or  if  any  instrument  be  made  and  such  sum,  or  the  value  of  such 
other  matter  or  thing,  be  not  set  forth  therein  as  aforesaid,  the  master, 
and  also  the  apprentice  himself,  if  of  full  age,  and  any  other  person 
being  a  party  to  the  contract,  or  by  whom  any  such  sum,  or  other  matter 


BaurUm  (1829),  9  B.  &  C.  872 ;  4  M. 
k  R.   631.     (IJndertaking  given  to 
master  by  a  married  woman  without 
knowled^    of    her    husband    when 
binding  her  son,  that  £10  should  be 
inserted  in  indenture  as  premium  ;  a 
priyate  promise  that  the  master  should 
Teceive  more  and  a  further  payment ; 
the  indenture  valid,  there  being  no 
▼tlid  contract  to  pay  more  than  £10. ) 
R.  T.  Harrington  (1836),  4  A.  &  E. 
m ;  6  N.  &  M.  165.     (Indentme  not 
^  bj  the  insertion  of  wrong  date.) 
S*qj*CTrfv.  Hall  (1812),  3  Camp.  180. 
(£20  agreed ;  £19  195.  6d.,  actually 
|ttd  tod  inserted  as  considemtiou.) 
BoMkintv,  CluiUrbuck {ISiS),  2  0.  & 
K.  81 1.    (A  sum  of  £99  1  ds.  ]mid,  and 
itatodto  be  the  consideration.  Simul- 
taaeooaly  with  indentm*e  a  written 
lament  between  master  and  appren- 
tice's uncle  that  £150  more  should  be 
pud  for  the  board  of  the  apprentice, 
*i>d£50  actually  paid.      Held  consi- 
tetion  truly  inserted.) 

Hot  Valid.  — JL  v.  BaUdon 
(1832),  8  B.  &  Ad.  427.  (Considera- 
^  i^ted  in  indenture  £4,  private 
Pv^nuae  by  mother  to  pay,  and  actual 
pipM&t  ii  £1  additional ;  indenture 
Jii)  A  r.  Amersham  (1836),  6 
^*K.12;  4A.&E.  508;  1  H.  & 
*^*  6V4.  (Indenture  stated  consi- 
^eation  of  £10  to  be  paid  by  the 
twitees  of  a  charity.  Previous  to 
tiw  a^raemcnt  a  promise  by  the  ap- 
pnntice's  grandfather,  who  was  no 
P*rty  to  the  deed,  to  pay  an  addi- 
tioMl  <25 ;  £15  actually  paid,  ap. 


parently  without  the  knowledge  of 
trustees.) 

Recovery  op  Premium.— iS'to^-^w 
V.  TwUchcii  (1818),  8  Taunt.  492  ;  2 
Moore,  538.  (Plainiilf  exe(mted  in- 
denture of  apprentice.ship  of  her  son, 
and  paid  premium.  Indenture  did  not 
state  consideration,  and  was  not 
stamped.  Held  that  the  plaintiff 
could  not  recover  the  consideration 
paid,  she  having  notice  of  tbe  fraud 
on  the  revenue. )  Westlakc  v.  Adams 
(1858),  5  C.  B.  N.  S.  248  ;  27  L;  J. 
C.  P.  271 ;  4  Jur.  N.  S.  1021.  (Ac- 
tion upon  I.O.U. ;  defendant  on  the 
apprenticing  of  his  son  to  plaintitf 
by  a  charitable  society  agreed  to 
give  to  plaintiff,  in  addition  to  a 
premium  to  be  j>aid  by  the  society, 
four  I.O.U.*s  for  £5  each,  payable  at 
intervals  of  a  year.  After  the  expira- 
tion of  term  of  apprenticeship plamtiff 
sued  on  the  I.O.U.'s.  The  action 
maintainable,  though  indenture  void.) 
Mann  v.  Lent  (1830),  10  B.  &  C.  877  ; 
at  N.  P.  (1828),  1  M.  &  M.  240. 
(Action  by  indorsee  of  bill  of  ex- 
change against  acceptor.  The  bill  was 
given  for  premium  £30,  which  tbe 
latter  agreed  to  pay  as  premium  of 
his  son.  After  tne  apprentice  had 
served  five  months  it  was  discovered 
the  stamp  was  insufficient,  and  the 
appivntice  left  his  master's  service. 
Held  no  answer  to  action  by  payee 
against  acceptor.)  See  also  Jadcson 
v.  WarvTi4:k  (1797),  7  T.  R.  121 ; 
MacUod  V.  Sinclair  (1738),  M.  585  ; 
Donaldson  v.  FuHon,  M.  5S7. 
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or  thing,  h  paid,  given,  assigned,  or  secured,  shall  forfeit  the  sum  of 
twenty  pounds,  and  the  contract,  and  the  instrument  (if  any)  containing 
the  same,  shall  be  null  and  void. 

The  same  Act  (Schedule  of  Duties)  imposes  a  duty,  where  there 
is  no  premium  or  consideration,  of  28,  6d,  *'  In  any  other  case — for 
every  £6,  and  also  for  any  fractional  part  of  £6,  of  the  amount  or  value 
of  the  premium  or  consideration,  5«." 

Exemptions. 

'*  (1.)  Instrument  relating  to  any  poor  child  apprenticed  by,  or  at  the 
sole  charge  of,  any  parish  or  township,  or  by  or  at  the  sole  charge  of, 
any  public  charity,  or  pursuant  to  any  Act  for  the  regulation  of  pariah 
apprentices. 

**  (2.)  Instrument  of  apprenticeship  in  Ireland,  where  the  value  of  the 
premium  or  consideration  does  not  exceed  ^£10.'* 

See  also  17  &  18  Vict,  c.  104,  s.  143,  as  to  indentures  of 
apprenticeship  to  the  sea  service. 

By  the  Customs  and  Revenue  Act  of  1869  (32  &  33  Vict, 
c.  14,  s.  18),  a  duty  of  158.  is  payable  "  for  every  male 
servant." 

According  to  sect.  19,  sub-sect.  3, ''  the  term '  male  servant '  means  and 
includes  any  mal^  servant  employed  either  wholly  or  partially  in  any  of 
the  following  capacities ;  that  is  to  say,  nuiitre  d'hdtdy  house  steward, 
master  of  the  horse,  groom  of  the  chambers,  valet  de  chambref  butler, 
under  butler,  clerk  of  the  kitchen,  confectioner,  cook,  house  porter, 
footman,  page,  waiter,  coachman,  groom,  postilion,  stable-boy  or  helper 
in  the  stables,  gardener,  under  gardener,  park-keeper,  game-keeper,  under 
game-keeper,  huntsman  and  whipper-in,  or  in  any  capacity  involving  the 
duties  of  any  of  the  above  descriptions  of  servants,  by  whatever  style  the 
person  acting  in  such  capacity  may  be  called  :  (4.)  Every  person  who 
shall  furnish  any  male  servant  on  hire  shall,  for  tlic  purposes  of  this  Act, 
be  deemed  to  be  the  employer  of  such  servant :  (5.)  It  shall  not  be  neces- 
sary for  licences  to  be  taken  out  in  the  following  cases,  viz.  : — By  any 
oflftcer  in  Her  Majesty's  army  or  navy  for  any  servant,  being  a  soldier  in 
the  army  or  a  person  actually  borne  upon  the  books  of  a  ship,  and  em- 
ployed by  such  officer  in  accordance  with  the  regulations  of  Her 
Majesty^s  service :  By  any  licensed  retailer  of  exciseable  liquors  or 
licensed  keeper  of  a  refreshment  house  for  any  servant  employed  by  him 
solely  for  the  purposes  of  his  business,  such  servant  being  the  only  male 
servant  employed  by  him  :  By  any  person  who  shall  have  made  entry 
of  his  premises  in  accordance  with  section  twenty-eight  of  this  Act  for 
any  servant  employed  by  him  at  such  premises  in  the  course  of  his 
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tnde,  other  than  a  servant  employed  to  drive  a  carriage  with  any  horse 
let  to  hire  for  any  period  exceeding  twenty-eight  days  ;  provided  that 
soch  person  shall  have  complied  with  all  the  provisions  contained  in  the 
said  section  :  By  any  person  duly  licensed  by  proper  authority  to  keep 
or  use  any  public  stage  or  hackney  carriage  for  any  servant  necessarily 
employed  by  him  to  drive  such  stage  or  hackney  carriage,  or  in  the  care 
of  such  stage  or  hackney  carriage,  or  of  the  horse  or  horses  kept  and  used 
by  him  to  draw  the  same."  The  Act  imposes  a  penalty  of  £20  for  not 
taking  out  a  licence  (sect.  27).  Every  person  who  shall  furnish  a  servant 
on  hire  is  required  to  enter  in  a  book  the  name  of  the  servant  and  the 
name  and  address  of  the  person  hiring  such  servant  (sect.  29). 

The  Court  of  Exchequer,  in  Spencer  v.  Sheerman  (d), 
decided  that  hotel-keepers  must  take  out  licences  for  waiters 
engaged  only  for  two  or  three  weeks.  But  the  36  &  37 
Vict,  c.  18,  8.  4,  annuls  the  eflFect  of  this,  by  enacting  that  it 
shall  not  be  necessary  for  a  licence  to  be  taken  out  under 
32  &  33  Vict.,  a  14,  by  any  hotel-keeper,  retailer  of  intoxi- 
cating liquor,  or  refreshment-house  keeper,  for  any  servant 
wholly  employed  by  him  for  the  purposes  of  his  business. 

(<0  (1871)  23  L.  T.  873.   See  also  39  Vict.  c.  16,  s.  5,  as  to  "  male  servant." 
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CHAPTER  XII. 

THE  CONSIDERATION. 

Agreements  of  hiring  and  service  require  consi- 
deration in  order  that  they  may  be  enforced. 

Mandate^  that  is,  a  gratuitous  undertaking  to  perform 
services,  is  of  much  less  consequence  in  English  law,  than  it 
is  in  Roman  law  (a).  The  former  has  to  do  mainly  with 
promises  to  serve  for  some  consideration.  If  A.  promises  to 
serve  B.,  and  B.  does  or  gives  or  promises  nothing  in  return,  no 
action  (unless  in  the  case  of  contracts  under  seal)  lies ;  the 
maxim  ex  nudo  pacto  non  oritur  actio  applies  (6).  Con- 
sideration embraces  many  things  besides  money.  It  will  not 
include  the  ties  of  relationship  or  friendship,  or  merely  moral 
duties.  To  support  a  promise  it  is,  however,  enough  that  there 
should  be,  to  quote  the  judgment  of  the  Court  in  Currie  v. 
Misa  (c), "  some  right,  interest,  profit  or  benefit  accruing  to  the 
one  party,  or  some  forbearance,  detriment,  loss  or  responsibi- 
lity, given,  sufifered,  or  undertaken  by  the  other."  The  con- 
sideration need  not  be  such  as  in  fairness  would  be  adequate ; 
that  is  a  matter  for  the  parties  to  the  agreement.  The 
Courts  will  not,  for  example,  inquire  whether  a  servant's 
wages  are  too  low,  or  whether  the  agreement  of  hiring  is  too 
much  to  the  advantage  of  one  of  the  parties  (d).    The  consi- 

(a)  Hunter's  Roman  Law,  308.  governors,  could  recover  no  remnne- 

(6)  Promise  by  directors  to  work  mtion  from  the  company  unless  by 

gratuitously  not  oinding ;  Lambert  v.  virtue  of  an  express  resolution  under 

Buenos  Ayres  Co.  (1869),  18  W.  R.  seal. 

180.      In   Dunston  v.  Imperial  Oas  (c)  (1875)  L.  R.  10  Ex.  162  ;  44  L. 

lAgU  Co.  (1881),  3  B.  &  Ad.  125,  it  J.  Ex.  99. 

was  held  that  directors  of  a  company,  {d)  Hitch4x>ck  v.  Coker  (1837),  6  A. 

not  being  servants,  but  managers  or  &  £.  438. 
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deration  cannot  consist  of  bygone  transactions,  unless  any- 
thing was  done  at  the  request  of  the  person  making  the 
promise  (e).  A  promise  made  in  respect  of  a  past  matter  may 
be  induced  by  gratitude  for  what  has  been  done ;  the  trans- 
action is  not  the  less,  in  a  legal  point  of  view,  purely 
voluntary. 

K  the  contract  be  within  the  Statute  of  Frauds,  the  con- 
sideration must  be  stated  in  writiug  (ee). 

In  many  contracts  of  service  the  consideration  is  not  ex- 
pressed. The  parties  have  in  their  minds  certain  usages. 
They  do  not  state  that  which  they  assume  need  not  be  stated, 
and  they  are  content  to  take  for  granted  many  of  the  terms 
of  their  agreement.  Questions  of  difficulty  frequently  arise 
as  to  whether  there  exists  a  contract  the  consideration  of 
which  is  implied  or  may  be  fairly  inferred,  or  whether  there 
is  a  mere  promise  which  is  not  binding  owing  to  the  absence 
of  consideration.  In  other  words,  is  there  mutuality  ?  A., 
for  instance,  agrees  to  serve  B.  for  seven  years.  Does  B. 
thereby  by  implication  agree  to  retain  A.  in  his  service 
for  the  same  period  ?  The  current  of  the  authorities  is,  as 
will  be  seen  from  Appendix  A.,  far  from  uniform  (/).  The 
Courts  will  not  allow  an  action  where  A.  is  not  bound  to  serve, 
and  B.  to  retain  him  in  service.  No  doubt,  if  A.  enter  upon  his 
duties,  and  perform  certain  work,  the  law  will  imply  a  promise 
by  B.  to  pay,  and  A.  will  be  entitled  to  recover  (g).  But  when 
B.  seeks  to  compel  A.  to  fulfil  an  agreement  to  work,  it  must 
be  shown  that  there  is  an  obligation  on  the  part  of  B.  to  retain 
him  in  service.  Thus,  in  Dunn  v.  Saylss  (h),  the  Court  refused 
to  imply  a  covenant  to  retain  the  plaintiff  in  the  service  of 


(e)  Leake  on  Contracts,  19,  and 
authorities  there  dted. 

(«)  Wain  V.  Warlters  (1804), 
5  East  10. 

(/)  There  is  much  ambiguity  as  to 
the  meaning  of  mutuality  :  Cromp- 
too,  J.,  in  WhiUle  y.  Frankland 
(1862),  2  B.  Jfc  S.  55.  Here  it  is 
taken  in  the  sense  of  mutual  }>ro- 
niaes ;  <me  party  makes  one  promise, 


and  another  makes  a  promise  to  sup- 
port it.  See  as  to  want  of  mutuality, 
Mayor  of  KidiUrminsUrw  Hardwick 
(1878),  L.  R.  9  Ex.  13 ;  Arnold  v. 
Mayor  of  Fook  {lSi2\  4  M.  &  G.896. 
See  Appendix  A,  for  chief  decisions 
on  this  question. 

(g)  See  Elsee  v.  Gatward  (1798), 
6  T.  R.  143. 

(h)  (1844),  5  Q.  B.  685. 
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the  defendant  for  five  years,  when  it  was  agreed  by  deed  that 
the  plaintiff's  son  should  continue  with  the  defendant  as  an 
assistant  surgeon  dentist  for  five  years,  and  that  the  de- 
fendant should  pay  weekly  wages.  This  decision  has  been 
much  criticised ;  and  the  tendency  in  recent  cases  has  been  to 
imply  a  promise  on  the  part  of  the  master  to  retain  "  when- 
ever there  is  something  not  expressed  which  it  is  clear  to 
all  men  of  ordinary  intelligence  and  knowledge  of  business 
must  either  have  been  latent  in,  or  palpably  present  to,  the 
minds  of  both  parties  when  the  contract  was  made"  (i).  Thus, 
when  A.  agreed  to  serve  B.  for  seven  years  on  certain  tenns^ 
and  B.  to  pay  his  wages  so  long  as  he  was  so  employed,  it  was 
held  that  B.  was  bound  to  employ  A.  for  seven  years  (k). 

While  the  Courts  will  often  presume  a  promise  to  hire  or 
retain  in  service,  though  it  be  not  actually  expressed,  they 
will  sometimes  imply  a  right  to  terminate  a  contract  of  hiring 
or  service,  though  no  such  right  be  expressed.  Suppose  that 
it  is  agi'eed  between  A.  and  B.  that  for  seven  years,  or  so 
long  as  A.  shall  continue  to  carry  on  business  in  Liverpool, 
A.  shall  be  the  sole  agent  there  for  the  sale  of  B.'s  coals,  and 
that  B.  shall  not  employ  any  other  agent  there.  Suppose 
further,  that  it  is  a  term  of  the  agreement  that  if  A.  does 
not  sell  a  certain  amount  a  year,  or  if  B.  cannot  supply  a 
certain  amount  a  year,  either  party  may  determine  the  agree- 
ment ;  and  that  B.  sells  the  colliery  at  the  end  of  four  years. 
Has  B.  been  guilty  of  a  breach  of  contract  ?  Such  were  the 
chief  facts  in  Rhodes  v.  Forwood  (Z).  The  ELouse  of  Lords, 
reversing  the  decision  of  the  Exchequer  Chamber  and  affirm- 
ing that  of  the  Court  of  Exchequer,  held  that  no  action 
would  lie  against  B.  for  breach  of  contract.  The  House  of 
Lords  thought  that  there  was  no  implied  obligation  on  the 
part  of  B.  to  carry  on  his  business  and  not  to  sell  it  for  seven 
years.    It  would  be  different  if  the  agreement  were   in 


(t)  Brett,  J.,  in  Tliom  v.  Mayor  of         (k)  Hartley  y.  Cummings,    Sea  Ap- 
London  (1876),  L.  R.  10  Ex.  12S  ;  44      pendix. 
L.  J.  Ex.  70.  (0  (1876),  L.  R.  1  Ap.  2W. 
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effect,  that  the  business  should  be  carried  on  in  order  that 
the  profits  might  be  remuneration  for  advantages  already 
received.  In  such  circumstances,  it  would  be  obviously 
unfair  that  one  party  should  be  able  to  cast  off  all  obliga- 
tions to  the  detriment  of  the  other.  Such  was  the  case  in 
Mclntyre  v.  BeUher  (m).  The  plaintiff,  a  surgeon,  sold  his 
business  to  the  defendant.  It  was  agreed  that  he  should  in- 
troduce the  defendant  to  his  patients,  and  should  receive  for 
the  first  four  years  one  fourth  part  of  the  gross  earnings.  In 
such  a  state  of  facts  it  was  held  that  there  was  an  implied 
covenant  on  the  part  of  the  defendant  to  continue  the  prac- 
tice (m). 


(m)  The  following  are  the  chief  do- 

cisionn  :  BiirUm  v.    Great   Northern 

/fy.    Co.    (1854),    9    Ex.    507.      (By 

agreement    on    let    October,    1851, 

pLiintiff   nndertook  to    provide    all 

WMggfmBj   horses,  &c.,  necessary  for 

the  cartage  of  all  grain,  &c.,  between 

Hatfield  and  Ware,  that  might  be  prc- 

aented  to  lum,  at  5s,  a  ton.     "  1 1  is 

motnally  agreed  that  this  agreement 

■hall  continae  in  force  for  the  period 

of  twelve    months   from    the    date 

iiereof.**      Hie  company  gave  notice 

that  tbe  arrangement  would  cease  after 

1st  ApiU,  1852.    Held  that  the  only 

contract  by  defendants  was  to  pay  the 

stipulated  price  of  such  goods  as  might 

be    presented.)    London,  Leith,  and 

GloMgow  Skipping   Co,   v.    Ferguson 

<13thNoT.,  1850),  13  D.  51  ;  23  Jur. 

4.  (An  agent  paid  by  the  c^impany  by 

«  comniission  on  profits  not  presumed 

%o  be  engaged  from  year  to  year  ;  the 

company  entitled  to  discontinue  their 

trade  without  giving   any  previous 

aotioe  or  any  compensation  for  the 

loiMi    of  his  situation.)    McTniyre  v. 

Melehcr  (1863),  14  C.   B.  N.  S.  654 ; 

32  L.  J.  C.  P.  254.     (Agreement  for 

XhB  sale  of  goodwiU  of  practice  of  a 

sargeon ;  the  purchaser  to  have  de- 

lireied  np  to  him  the  house,  and  to 

iisTC  flold  to  him  horse,  drugs,  &c., 

for  £17  &r.  ;  the  vendors  to  pay  rent 

and  taxes  np  to  a  certain  date  ;  the 

irarehaser  to  pay  on  condition  of  the 

^premiaes,  in  respect  of  each  of  the  four 

fbUowing  years,  if  he  should  be  living, 


at  end  of  each  respective  year,  one- 
fourth  part  of  the  receipts  and  eara- 
ings.  Held  an  imjilied  covenant  by 
purchaser  to  do  nothing  to  prevent 
the  receipt  of  earnings.  **  If  I  grant 
a  man  all  the  apples  growing  upon  a 
certain  tree,  and  I  cut  down  the 
tree,  I  am  guilty  of  a  breach." 
Willes,  J.)  Stirling  v.  Maitland 
(1864),  5  B.  &  S.  840.  (An  insurance 
company  covenanted  for  valuable  con- 
sideration with  C.  D.,  to  appoint  him 
their  agent  in  Glasgow,  together  with 
A.  B.,  ami  if  A.  B.  shoiUd  be  dis- 
placed from  the  agency,  to  pay  C.  D. 
a  certain  sum.  The  company,  having 
transferred  their  business  to  another 
company,  were  wound  up  and  dis- 
solved. The  sole  remuneration  was 
by  commission.  Held  that  the 
plaintiff  was  "displaced*'  within  the 
meaning  of  the  contract  **  I  look 
on  the  law  to  be  that,  if  a  party  enters 
into  an  arrangement  which  can  only 
take  efiiect  by  the  continuance  of 
certain  existing  state  of  circum- 
stances, there  is  an  implied  engage- 
ment on  his  part  that  he  shall  do 
nothing  of  his  own  motion  to  put  an 
end  to  that  state  of  circumstances, 
under  which  alone  the  arrangement 
can  be  operative."  Cockbum,  C.  J. ) 
Ex  parte  Madure  (1870),  L.  R.  5  Ch. 
Ap.  737  ;  89  L.  J.  Ch.  685.  (A.  en- 
tered into  an  agreement  with  an  in- 
surance comiMtny  to  act  as  their  agent 
for  five  years,  and  to  transact  no  other 
insurance  business  without  the  con* 
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A  similar  question  arises  as  to  whether  there  is  an  obliga- 
tion on  the  part  of  the  master  to  find  work  for  his  servant. 
Where  the  contract  of  hiring  merely  contains  an  undertaking 
to  pay  stipulated  wages  in  proportion  to  the  work  done,  there 
is  no  implied  obligation  on  the  master's  part  to  find  work ; 
though  the  disposition  is  to  construe  contracts  of  doubtful 
significance  as  to  this  into  an  agreement  on  the  master's  part 
to  enable  the  servant  to  earn  regular  wages  (p).  On  this 
subject  the  words  of  Cockbum,  G.J.,  in  Churdiward  v. 
Queen  (y),  are  of  valua  **  Where  the  act  to  be  done  by 
the  party  binding  himself  can  only  be  done  upon  something 
of  a  corresponding  character  being  done  by  the  opposite 
party,  you  would  there  imply  a  corresponding  obligation  to 
do  the  things  necessary  for  the  completion  of  the  contract.'* 
So  if  a  man  engages  to  work,  and  goes  to  great  expense, 
and  he  is  only  to  be  paid  by  the  measure  of  the  work 
he  has  performed,  the  contract  pre-supposes  and  implies  an 
obligation  to  supply  the  work. 

A  review  of  the  authorities  as  to  this  point  discloses  no 
definite  rule.  Each  case  must  be  decided  on  its  merits.  It 
is  the  duty  of  the  Court  to  decide  by  reference  to  the  words 
of  the  documents,  and  of  a  jury  by  looking  at  all  the  facts,  or 
the  practices  of  mankind,  to  say  whether  it  was  intended 
that  work  should  be  found,  or  a  servant  or  labourer  should 
be  retained.  When  a  servant  is  engaged  in  order  to  perform 
duties  in  regard  to  a  certain  definite  business  rather  than  to 


sent  of  the  company,  in  consideration 
of  which  he  was  to  receive  a  fixed 
salary  and  10  per  cent,  commission  on 
the  nett  profits.  Before  the  end  of  the 
five  years  the  company  was  wound  up. 
Agent  entitled  to  claim  for  salary,  but 
not  entitled  to  claim  against  the  com- 
pany for  loss  of  commission,  inasmuch 
as  tne  contract  left  the  company  free 
to  determine  the  extent  of  their  busi- 
ness.)   In  re  Patent  Floor  Cloth  Co, 
(1872),  41  L.  J.  Ch.  476 ;  26  L.  T. 
N.  S.   467.    (Company    engaged  D. 
and  G.  as  commercial  travellers  for 
three  years;   they  were  paid  by  a 


commission  on  all  goods  ordered 
through  them;  the  company  was 
wound  up  voluntarily  Ixsfore  the 
end  of  the  three  years  ;  Bacon, 
V.-C,  held  that  D.  and  G.  were 
entitled  to  compensation  for  com- 
mission for  the  imexpired  ]K»rtion  of 
the  three  years.  He  distinguished 
the  case  from  Madura's  due,  on 
the  ground  that  there  the  servant 
had  stipulated  for  salary  and  com- 
mission. ) 

(p)  See  Appendix. 

(q)  (1865),  L.  R.  1  Q.  B.  195. 


k 


THE  CONSIDERATION.  181 

give  his  services  in  general,  the  duration  of  the  contract  is 
naturally  regulated  by  the  duration  of  the  thing  itself.  Ser- 
vants are  for  the  business,  and  not  the  business  for  the 
servants.  It  would  be  improbable  in  most  cases  that  it  was 
understood  that  a  business  was  kept  up  merely  or  mainly 
to  give  employment  to  them.  When  a  contract  is  one 
of  agency  rather  than  of  hiiing  and  service,  the  natural 
inference  would  seem  to  be  that  the  employer  is  free  to 
terminate  the  relation  at  any  time,  provided  the  employment 
be  not  coupled  with  an  interest. 


Contracts  of  liiring  and  service  will  not  be  enforced 
if  they  are  for  illegal  or  immoral  purposes. 

Most  contracts  of  hiring  and  service  and  work  and  labour 
which  have  been  pronounced  void,  on  the  gi'ound  that  they 
are   offensive  to  morality,  have  related  to  sexual  morality. 
Bat  the  principle  is  not  confined  to  cases  of  this  sort ;  the 
maxim  ex  turpi  cauad  non  ointur  actio  holds  good  gene- 
rally.    The  application   of  it  to  contracts  of  hiring   and 
Hervice  and  work  and  labour  is  simple,  when  the  contract 
is   on   the  face  of  it,  or  necessarily,  immoral.      Thus,   in 
Poplett  V.  Stockdale  (r),  the  plaintiff  sued  for  the  expense  of 
printing  an  immoral  book  called  "  The  Memoirs  of  Harrietto 
Wilson,"  containing  the  history  of  a  celebrated  prostitute ; 
and  the  Court  xefused  to  assist  the  plaintiff.    "  Every  ser- 
vant, to  the  lowest,  engaged  in  such  a  transaction,  is  pre- 
vented from  receiving  compensation."      Equally  clear   are 
"the   cases  in  which  statute  law  is  broken.     Thus,  it  has 
lieen  held  that  a  printer  cannot  recover  the  cost  of  printing 
^   pamphlet  upon   the  first  and  last  leaves  of  which    he 
\xBd  not,  in  compliance  with  the  39  Geo.  III.,  c.  79,  sec.  27, 

(r)  (1826),  E.  k  Moo.  337  ;  2  C.&      Ji,  v.  N&rihwingfieU  (1831),  1  B.  & 
P.  198  ;  Forbts  v.  Jt^rua  (1802),  4      Ad.    912  ;     Bradshaw   v.   Hayward 
Eip.  97.     Aitfumpedt  will  not  lie  to      (1842),  Car.  &  M.  591. 
xtcover  tlie  price  of  obscene  prints. 
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printed  his  name  («).  So,  too,  it  was  held  that  a  person 
could  not  recover  money  advanced  for  the  bringing  out  of 
Italian  operas  at  a  theatre,  which  he  must  have  known  was  not 
licensed  as  required  by  10  Geo.  II.,c.  28,  and  28  Geo.  III.  c. 30  (t). 
The  chief  diflBculty  arises  when  the  object  of  the  contract  is 
not  necessarily  or  manifestly  immoral.  A  lessor,  for  example, 
sues  for  the  rent  of  lodgings  which  he  knows  are  to  be  used 
for  the  purposes  of  prostitution  (u).  A  washerwoman  washes 
and  does  up  clothes  for  a  woman  known  to  be  a  pros- 
titute (x).  An  owner  of  a  brougham  lets  it  to  a  prostitute  to 
enable  her  to  ply  her  calling  (y).  The  cases  in  which  facts 
such  as  these  have  been  proved,  have  not  been  consistent ;  but 
the  true  rule  seems  to  be  laid  down  by  the  Court  of  Exche- 
quer in  Fearce  v.  Brooks  (z), — an  action  by  coachmakers  for 
the  hire  of  a  brougham  let  to  one  who  used  it  for  immoral 
purposes — that  the  plaintiff  cannot  recover  if  an  article  were 
supplied  with  a  knowledge  that  it  was  to  be  used  for  such  a 
purpose.  The  application  to  cases  of  hiring  and  service  is 
obvious.  No  one  could  recover  for  services  which  he  knew 
were  given  in  furtherance  of  an  immoral  object 

It  is  impossible  to  enumerate  here  all  the  kinds  of  con- 
siderations which  have  been  pronounced  invalid  as  being 
contrary  to  public  policy.  The  views  of  the  Courts  as  to  this 
have  varied  from  time  to  time.     Some  judges  have  claimed 


(s)  Benslcy  v.  Bignold  (1822),  5  B. 
&  Aid.  335.  See  also  Allen  v.  Jiescous, 
(28  Chas.  II.),  2  Lcr.  174.     Contract 
**  to  beat  J.  S.  out  of  a  close."     Cope 
V.  Rowlands  (1836),  2  M.  k  W.  149. 
(Unlicensed  broker  in  London  cannot 
recover  commission.)    Harrington  v. 
Victoria  Graving  Dock  Co,   (1878), 
L.  R.  3  Q.  B.  D.  549  ;  47  L.  J.  Q.  B. 
594.    (Plaintiff,  an  en^neer  of  rail- 
way company,   sued  the  defendants 
upon  a  contract  for  commission  in 
consideration    of   his  using  his   in- 
Hueuce  to  induce  the  railway  com- 
pany   to     accept    the    defendants* 
tender  for  the   repair   of  ships  ;   no 
light  of  action,  though  the  jury  found 
that  this  contract  had   not   in   fact 
affected  the  mind  of  the  plaintiff.) 


(0  DcBegnia  v.  Armidtad  (l^^SZ), 
10  Bing.  107. 

{u)  Oirardy  y,-  Richardson  {^79Z\ 
1  Ksp.  13. 

{x)  Lloyd  v.  Johnson  (1798),  1  B. 
&  P.  340. 

{y)  Pearec  y.  Brooks  (1866),  L.  B. 
1  Ex.  213. 

{z)  See  note  (y).  See  also  Waiugh  t. 
Morris  (1873),  L.  R.  8Q.  B.  202;  42 
L.  J.  Q.  B.  57.  The  dictum  of  Ellen- 
borough,  C.  J.,  in  Bowry  y.  Bsnntt 
(1808),  1  Camp.  848,  that  it  must  be 
shown  not  only  that  the  plaintiiT  had 
notice  of  the  defendant's  immofal 
calling,  but  that  he  expected  to  be 
|iaid  from  the  proSts  derived  from  it, 
cannot  be  regarded  as  correct. 


THE   CONSIDERATION.  133 

almost  uncontrolled  power  to  decide  what  is  public  policy. 
Others  have  declined  to  go  beyond  the  lines  of  past  decisions. 
The  doctrine  has  been  acted  upon  with  respect  to  marriage 
brokage  bonds,  contracts  in  restraint  of  trade,  insurances  by 
sailors  of  their  wages,  and  sales  of  offices  (a).  The  following 
are  two  of  the  most  important  classes  bearing  upon  the 
subject  of  this  book  : — 

(1.)  Contracts  for  H<de  of  i^ublic  ojffices. 

At  Common  Law  contracts  for  the  sale  of  public  offices 
are  null  and  void  (6).  The  Legislature  has  also  declared 
that  such  transactions  are  invalid;  see  12  Rich.  II.,  c.  2; 
5  &  6  Edw.  VI.,  c.  IG,  and  49  Geo.  III.,  c.  126.  The  Act  of 
Eld  ward  VI.  enumerates  a  large  number  of  public  offices,  and 
imposes  (sec.  1)  a  penalty  for  the  buying  and  selling  of  them. 
Bargains,  sales,  promises,  bonds,  agreements  relating  to  such 
transactions  are  declared  void.  The  49  Geo.  III.,  c.  120,  ex- 
tended the  provisions  of  5  &  6  Edw.  VI.,  to  all  offices  in  the 
gift  of  the  Crown  (sec.  1),  and  declared  that  persons  buying, 
selling,  receiving,  or  paying  money  or  rewards  for  offices  were 
guilty  of  misdemeanors.  An  agreement  which  stated  that 
the  defendant  held  the  office  of  "  customer  "  at  Carlisle  in 
trust  for  the  plaintiff,  and  by  which  the  defendant  promised 
to  appoint  such  deputy  as  the  plaintiff  should  nominate, 
and  to  empower  him  to  receive  the  salary,  was  held  to 
be  illegal  at  Common  Law,  and  contrary  to  the  two  first- 
named  statutes  (c).  So,  too,  where  the  defendant  promised 
the  plaintiff,  who  was  master  joiner  at  His  Majesty's  dock-yard 
at  Chatham,  in  case  the  defendant  should  succeed  the  plaintiff 
in  his  post,  to  allow  him  a  certain  annual  share  of  the  profits 
of  the  office.  Lord  Loughborough  refused  to  recognise  that 
there  was  a  good  consideration,  and  declared  the  agreement 
invalid  (f2).     For  similar  reasons  the  Courts  have  declared 

(a)  For  discussion  of  the  subject,  J.  Cli.  868. 

see  opinioiiB  of  the  judj^es  in  Egcrton  (c)  Gayforth  v.  Fcaroii  (1787),  1  H. 

T.  Brownhw  (1853),  4  H.  of  L.  1.  6.  828. 

{h)  Coke,  litt.  234a  ;   Corpomti/vn  {d)  Paramis  v.  TJiompsoJi  (1790),  1 

t^ Liverpool  \.  WrUjht  (1859),  28  L.  H.  B.  322. 
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that  agreements  for  a  sale  or  an  assignment  of  the  profits  or 
emohiments  of  such  offices  (e)  are  invalid.  But  in  order  to 
come  within  the  principle,  the  offices  must  be  really  of  a 
public  character.  In  Orenfdl  v.  The  Dean  and  Canons  of 
Windsor  (/),  it  was  proved  that  the  defendant,  M.,  a  Canon 
of  Windsor,  had  granted  his  canonry  and  the  profits  of  it  to 
the  plaintiffs  to  secure  a  sum  of  money.  There  was  no  cure 
of  souls  ;  the  only  requirement  was  residence  within  the 
Castle,  and  attendance  at  chapel  twenty-one  days  a  year. 
Lord  Langdale  held  the  agreement  to  be  valid;  the  duties  not 
having  been  shown  to  be  in  any  way  for  the  benefit  of  the 
public,  or  the  maintenance  of  the  dignity  of  the  sovereign  (g). 


(2.)  Contracts  in  restraint  of  trade. 

Contracts  wbicli  are  in  general  restraint  of  trade  are 
void. 

It  will  be  seen  from  the  note  below,  that  the  origin  of  the 
rule  is  uncertain,  and  that  its  exact  limitation  was  not 
always  understood  [h).    But  since  the  decision  in  Mitchel  v. 


(e)  Pahnerv.  Bate  {1S21\  2  B.  & 
B.  673.  (Sale  of  profits  of  clerk  of 
the  j)€ace. ) 

(/)  (1846),  2  Beav.  544. 

(g)  See  also  Low  v.  Low  (1735),  3 
r.  W.  391  ;  Blackford  v.  Preston 
(1799),  8  T.  R.  89  ;  HaningUm  v. 
JhichasUl  (1781),  1  Bro.  C.  C.  124  ; 
iSw.  139  n.;  Flartyy.  Ckllum  {1790), 
8  T.  U.  681  ;  fVald^)  v.  Martin 
(1825),  4  B.  &  C.  319;  Thomson 
V.  Thomson  (1802),  7  Ves.  478 ; 
Card  V.  HojHi  (1824),  2  B.  &  C. 
661  ;  4  D.  &  K.  164  (a  deed  of  sale 
of  ship  in  service  of  East  India  Com- 
pany) ;  Richardson  v.  Mellish  (1824), 
2  Bing.  229  ;  Cooper  v.  PiCilly  (1829), 
2  Sim.  560  (salary  of  assistant  par- 
liamentary counsel  to  Treasury  not 
assignable) ;  R.  v.  Charretie  (1849), 
13  Q.  B.  447  ;  Oraeme  v.  JVroughton 
(1856),  11  Ex.  146  ;  24  L.  J.  Ex.  265  ; 
Corporation  of  Liverpool  v.  Wright 
(1859),  28  L.  J.  Ch.  868.     (For  other 


cases  under  the  above  Acts,  aee 
Chitty's  Statutes,  Vol  iv.,  edited  by 
Lely.) 

iji)  As  to  the  diflference  of  opinion, 
see  Jollyfe  v.  Broad  (1621),  Cro.  Jac 
596. 

Mr.  Parsons  suggests  (Contract 
2,  748)  that  the  law  as  to  re- 
straint of  trade  gi'ew  out  of  the 
En^jlish  law  of  apprenticeship,  by 
which  no  person  could  ej^ercise  any 
regular  trade  or  handicraft,  except 
after  a  long  apprenticeship,  and 
generally  a  formal  admission  to  the 
proper  guild.  "If  he  had  a  trade, 
he  must  continue  in  that  trade,  or 
have  none.  To  relinquish  it,  thera- 
fore,  was  to  throw  himself  oat  of  em- 
ployment ;  to  fall  as  a  burthen  upon 
the  community  ;  to  became  a  pauper." 
The  principle  was  not,  ^lerhaps,  defi- 
nitely laid  down  until  1711,  when 
Mitchel  V.  Reynolds  was  decided ; 
but  it  is  stated  long  before  the 
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B&ynold8(i),  in  the  King's  Bench,  in  1711,  the  following 
principles  have  been  established : — (1.)  That  all  contracts  in 
general  restraint  of  trade  are  void ;  (2.)  That  particular  or 
limited  restraints,  if  for  good  consideration,  are  valid. 
"Primd  facie,''  to  quote  the  language  of  the  Court  in 
Hilton  V.  Eckeraley  (k),  "  it  is  the  privilege  of  a  trader  in  a 
free  country,  in  all  matters  not  contrary  to  law,  to  regulate 
his  own  mode  of  carrying  it  (his  trade)  on,  according  to  his 
own  discretion  and  choice.  If  the  law  has  in  any  matter  re- 
gulated or  restrained  his  mode  of  doing  this,  the  law  must  be 
obeyed.  But  no  power  short  of  the  general  law  ought  to 
restrain  his  free  discretion/'  Hence  the  Courts  have  refused 
to  g^ve  effect  to  agreements  by  which  persons  professed  to 
surrender  this  right. 

(1.)  The  first  requisite  of  valid  agreements  in  any  way  in 
restraint  of  trade  is  that  they  must  be  partial  as  regards 
space.  Even  if  limited  in  time,  a  contract  unlimited  as  re- 
gards space  will  be  void.  Thus,  a  bond  by  which  a  person 
bound  himself  not  to  follow,  or  be  employed  in,  the  business 
of  a  coal  merchant  for  nine  months  after  he  should  have 
left  his  employment,  was  held  bad  (Q.  But  the  Courts  will 
enforce  an  agreement  to  take  an  apprentice,  servant,  or  clerk 
or  traveller,  on  condition  that  he  shall  not  solicit  custom  from 
the  master's  customers  after  or  during  his  engagement,  or 
let  up  the  same  trade  in  opposition  to  his  employer  in  the 
immediate  neighbourhood. 

(2u)  The  restraint  or  limitation  must  be  reasonable.  This 
is  a  question  of  law  for  the  Court (m).  The  test  will.be 
whether  the  limit  imposed  is  in  excess  of  what  is  required 


ing  of  the  5th  of  Elizabeth— the  first 
reported  case  bearing  date  1415  (2 
Hen.  v.,  t  5,  pi.  16) — and  at  Com- 
mon Law  there  was  no  such  restric- 
tion. In  Owen,  p.  143,  the  doctrine 
k  based  on  the  words  of  Magna 
Charta.  Probably  it  arose  out  of 
fha  necessity  of  putting  limits  to  the 
praetioe  of  corporations  by  bye-laws, 
and    otherwise    preventing   persons 


exercising  trades,  except  they  were 
free  of  the  city.     See  Introduction. 

(i)  1  P.  W.  181  ;  1  Smith's  L.  C, 
8th  Ed.  417.  For  reasons  of  the 
distinction,  Ward  v.  Byrne  (1839), 
5  M.  &  W.  648. 

(k)  (1856),  6  E.  &  B.  66 ;  25  L.  J. 
Q.  B.  199. 

(0   Ward  V.  Byrne  ;  see  note  (t). 

{m)  Parke,  B.,  in  Mallan  v.  May 
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for  the  protection  of  the  party  in  favour  of  whom  it  is  made. 
"  Whatever  restraint,"  it  has  been  said,  "  is  larger  than  the 
necessary  protection  of  the  party,  can  be  of  no  benefit  to 
either;  it  can  only  be  oppressive ;  and,  if  oppressive,  it  is  in 
the  eyes  of  the  law  unreasonable  '*  (n).  Agreements  not  to 
carry  on  business  of  perfumer  and  hair  merchant  within 
London  or  Westminster,  or  600  miles  from  the  same  (o)  ;  not 
to  be  employed  as  coal  merchants  for  nine  months  (j!>); 
not  to  carry  on  trade  as  brewer,  &c.,  in  Sheffield  or  else- 
where for  ten  years  ((/),  have  been  held  void.  On  the 
other  hand,  agreements  by  vendors  of  a  patent  process  of 
manufacture,  not  to  carry  on  in  any  part  of  Europe  a  manu- 
facture with  the  same  object  as  the  patent  (r)  ;  not  to  carry 
on  business  as  a  surgeon  within  ten  miles  of  a  place  for 
fourteen  years  (s) ;  not  to  practise  as  attorney  within  London 
or  150  miles  of  it(t);  not  to  carry  on  business  in  horse- 
hair within  200  miles  of  Birmingham  (u) ;  not  to  carry  on 
trade  as  a  milkman  for  twenty-four  months  within  five  miles 
of  Northampton  Square  (y),  have  been  held  valid.  The  de- 
cision of  the  Privy  Council  in  Collins  v.  Locke  (z),  illustrates 
the  mode  of  dealing  with  this  question.  Ceiiiain  persons 
carrying  on  the  business  of  stevedores  in  Melbourne,  entered 
into  an  agreement  with  a  view  to  prevent  competition.    One 


(1843),  11  M.  &  W.  at  p.  668; 
Tallin  V.  Tallis  (1853),  1  E.  &  B. 
391 ;  22  L.  J.  Q.  B.  185. 

(n)  Tindal,  C.  J.,  in  Homier  v. 
Grwes  (1831),  7  Bing.  743  ;  sec  also 
Parke,  B.'s,  judgment  in  Median  v. 
Mail  (1843),  11  M.  &  W.  653. 

(o)  Pricey.  Green  {\%Z9),  16  M.  & 
W.  346. 

{p)  Ward  V.  Byrne  (1839),  5  M. 
&  W.  548. 

(q)  Himle  v.  Gray  (1840),  1  M.  & 
O.  195. 

(r)  Leather  Cloth  Co.^  v.  Lorsonl 
(1869),  L.  R.  9  Eq.  345 ;  39  L.  J. 
Ch.  86. 

(«)  Davis  V.  Moxon  (1793),  5  T. 
R.  118. 

(/)  Bunn  V.  Guy  (1803),  4  East, 
190 


(«)  Harms  v.  Parsons  (1862),  32 
Beav.  328  ;  32  L.  J.  Ch.  247. 

(?/)  Proctor  y.  Sargent  {\U0\  214. 
k  G.  20.  As  to  what  is  meant  by 
carrying  on  business,  see  Turner  v. 
Evans  (1862),  2  E.  &  B.  512;  ilwryv. 
Langford  (1854),  Kay,  663  ;  23  L.  J. 
Ch.  837.  As  to  mode  of  meaaare- 
nient  of  distance,  Atkyns  v.  Kinnier, 
(1850),  19  L.  J.  Ex.  132  ;  Duignan 
V.  Walker  (1859),  28  lu  J.  Ch.  867  ; 
Moiiflet  V.  Cole  (1872),  L.  R.  8  Ex. 
32 ;  42  L.  J.  Ex.  8.  As  to  how 
far  such  contmcts  may  be  partly  sus- 
tained and  partly  rejected,  Price  v. 
Green  (1847),  16  M.  &  W.  846; 
Mallan  v.  May  (1848),  11  M.  k  W. 
653  ;  NidioUs  v.  StretUm  (1847),  10 
Q.  B.  346. 

(2)  (1879)  L.  R.  4  Ap.  674. 
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provision  was  that,  if  any  merchant  refused  to  allow  the 
stevedoring  of  any  ship  consigned  to  them  to  be  done  by  the 
party  entitled  to  it  under  the  agreement,  but  should  require 
any  other  of  the  parties  to  the  agreement  to  do  it,  the  party 
doing  the  work  should  give  an  equivalent  to  the  persons  so 
losing  the  stevedoring  of  an  amount  to  be  determined  by 
iffbitration.  The  Judicial  Committee  thought  this  not  un- 
reasonable. "  It  provides  in  a  fair  and  reasonable  way  for 
each  party  obtaining  the  benefit  of  the  stevedoring  of  the  ships 
to  which  by  the  contract  he  was  to  be  entitled.  Eaoh  party 
might  in  turn  derive  benefit  from  this  clause,  and  one  of  the 
four  firms  would  always  get  the  profit  of  the  ship  stevedored, 
though  the  work  might  be  done  by  another  of  them.  As 
r^ards  the  merchant,  also,  he  can  have  his  ship  stevedored 
by  the  party  whom  he  may  require  to  do  it,  at  least  there  is 
no  prohibition  against  his  having  it  so  done."  Another  pro- 
viBion  in  the  agreement  was,  that  the  parties  to  it  would  not 
"  undertake  or  be  in  any  way  concerned  in  or  interfere  in  the 
stevedoring,  either  in  whole  or  in  part,  of  any  ship  or  vessel 
consigned  to  any  of  the  said  persons  or  firms  otherwise  than 
according  to  the  provision  in  that  behalf  hereinbefore  con- 
tained." "  The  covenant  in  such  cases,"  said  the  Court,  "  re- 
strains three  of  the  four  parties  to  the  agreement  from  exer- 
cising their  trade,  without  giving  any  profit  or  benefit  to 
compensate  for  the  restriction  to  either  of  the  four,  whilst  the 
combination  they  have  thus  entered  into  is  obviously  detri- 
mental to  the  public,  by  depriving  the  merchants  of  the 
power  of  employing  any  of  these  parties,  who  are  probably  the 
chief  stevedores  of  the  port,  to  load  their  ships,  unless  in  each 
case  they  employ  the  one  of  the  four  to  whom  the  ship,  as 
between  themselves,  has  been  allotted,  however  great  and 
▼ell  founded  their  objection  may  be  to  employ  him.  Such  a 
restriction  cannot  be  justified  upon  any  of  the  grounds  on 
which  partial  restraints  of  trade  have  been  supported.  It  is 
entirely  beyond  anything  the  legitimate  interests  of  the 
parties  required,  and  is  utterly  unprofitable  and  unnecessary 
at  least  for  any  purpose  that  can  be  avowed.'' 
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There  must  be  a  coDsideration  for  a  contract  in  partial 
restraint  of  trade.  It  was  once  supposed  that  the  considera- 
tion must  be  "  adequate."  It  has,  however,  long  been  settled 
that  the  Courts  will  not  inquire  into  the  adequacy  or  suffi- 
ciency of  the  consideration  (a).  It  is  enough  that  it  is  not 
merely  nominal  or  colourable. 

The  restraint  may  be  indefinite  in  point  of  time  ;  a  man 
may  bind  himself  not  to  practise  a  certain  trade  in  a  district 
for  his  whole  life-time  (6).  Indeed  such  agreements  are  very 
common  in  the  case  of  the  sales  of  goodwills  of  businesses. 
Yet  the  element  of  time  is  not  wholly  unimportant.  When 
the  question  is  whether  a  contract  is  reasonable  or  not  in 
point  of  space,  it  may  be  material  to  know  how  long  the 
restraint  is  to  be  in  force  (c). 

An  agreement  to  restrain  A.  from  exercising  his  trade  is 
obviously  different  in  substance  from  an  agreement  binding 
A.  not  to  use  a  secret  process  discovered  or  purchased  by  R ; 
and  Courts  of  Equity  have  always  prevented  persons  making 
use  of  trade  secrets  contrary  to  an  agreement  (d).  Thus  A., 
who  sells  a  patent  to  B.,  may  be  bound  by  a  promise  not  to 
divulge  the  process  to  any  other  person. 

The  question  sometimes  arises  whether  a  contract  of  service 
may  be  enforced,  if  the  consideration  be  partly  illegal  or 
immoral.  Suppose  a  person  is  engaged  to  buy  spirits  abroad 
and  smuggle  them  into  this  country ;  it  would  no  doubt  be 
held  that  the  two  acts  were  incapable  of  separation,  and  that 
the  whole  contract  was  void  (e).  But  if  it  be  possible  to 
separate  the  legal  from  the  illegal  part  of  the  consideration 
— if  there  be,  in  substance,  separate  considerations  for  sepa- 
rate contracts — a  Court  will  enforce  one  part  of  the  contract 
and  reject  the  other. 

(a)  Oravely  v.  Barnard    (1874),      note  (r) ;  Brystm  v.  WhiUhead  (1822), 

L.  R.  18  £q.  518.  1  Sim.  &  St  74  ;  Best,  C.  J.,  vnHamtr 

(6)  Hitchcock  V.  Coker  (1837),  6  A.       v.    Ashfi/rd    (1825),   8  Bing.    822; 
&  E.  438 ;  Cattle  v.  Tmrle  (1869),       827. 

L.  R.  4  Ch.  654.  {e)  Leake  on  Contracts,   779 ;  JEL 

(c)  Proctor  v.  Sargent  (1840),   2      v.  Norawiwificld  (1831),  1  B.  &  Ad. 
M.  &  G.  20.  912. 

(d)  LeatJier  Cloth  Co.  y.  Zorsont,  see 
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APPENDIX   A. 

(kues  of  Mutuality, 


No  CONSIDEBATION. 

V.  WhUcomh  (1828),  5  Bing. 
34,3C.&P.289.  Defendant  dgned 
a  written  agreement  to  the  fol- 
lowing effect :  *'  I  a^ree  to  remain 
with  Jin.  Lees,  of  302,  R^ent 
8tieei,  for  two  years  from  the  date 
lieieof,  for  the  purpose  of  learning 
the  business  of  a  dress-maker. 
No     binding     agreement ;    there 
"being  no  obSgation  to  teach,  and 
no  consideration  being  expressed. 
Syke*  y.  Dixon  (1839),  9  A.  & 
£.    693  ;  1  P.  &  D.  463.     Memo- 
landum  of  an  agreement  in  the 
following    tenns :    <'  I,    William 
Bradly,  of  Sheffield,  do  agree  that 
I  will  work  for  you  and  with  John 
Sykes,  of  Sheffield,  manufacturer 
of  powder-flasks,  at  such  work  as 
he  shall  order  and  direct,  and  no 
other  person  whatsoever  from  this 
date  henceforth  during  and  until 
the  expiration  of  twelve  months, 
and  so  on  from  twelve  months' 
end  to  twelve  months'  end,  until  I 
shall  give  the  said  John  S^kes 
twelve  months'  notice  in  writing 
that  I    shall   quit    his    service." 
Agreonent  was  a  nudum  pactuniy 
and  could  not  be  enforced. 

WiUiammm  v.  Taylor  (1843), 
5  Ql  K  175.  Defendants,  owners 
of  a  colliery,  hired  plaintiff  to  hew 
coals  at  certain  rates,  according  to 
work  done,  and  plaintiff  agreed  to 
eontinne  defendant's  servant  all 
the  time  the  pit  should  be  laid  off 
worki  and,  wnen  required,  to  do  a 
full  day's  work  on  every  working 
day.  Defendants  not  obliged  to 
employ  plaintiff  for  a  reasonable 
numb^  of  working  days  during 
the  term. 

Atpdin  ▼.  Austin  (1844),  5  Q. 
E  671.      The  plaintiff  agreed  to 


Consideration. 

PilkingUm\.SeoU{\M^\  15  M.& 
W.  657.  Plaintiffs  acreed  with  L. 
that  he  should  serve  them  for  seven 
years  ;  that  he  should  not  during 
that  term  work  for  any  other  person 
without  the  license  of  the  plain- 
tiffs ;  that  it  should  be  lawful  for 
the  plaintiffs  to  deduct  from  his 
wa^es  any  fines,  &c  ;  and  that  the 
plamtiffs  should  have  the  option  of 
oismiHsing  him  from  their  service 
on  giving  a  month's  notice  or  a 
month's  wages.  Held  that,  look- 
ing to  the  provisions  of  the  agree- 
ment, there  was  an  undertaking 
to  employ  L.  for  seven  years. 

Hartley  v.  Cummings  (1847),  5 
C.  B.  247 ;  17  L.  J.  C  P.  84. 
Agreement  between  plaintiff  and 
A.  that  A.  should  serve  for  seven 
years  at  a  given  rate  of  wages,  and 
not  work  or  serve  any  other  person 
without  master's  consent ;  in  con- 
sideration of  which  plaintiff  agreed 
to  pay  A.  24s,  per  week  for  certain 
work  ;  plaintiff  to  be  at  liberty,  if 
A.  were  sick,  or  if  A;  discontinued 
the  trade,  to  retain  any  other 
person  in  A.'s  place,  without  pay- 
ing him  wages.  The  agreement 
not  void  for  want  of  mutuality,  or 
for  being  in  unreasonable  restraint 
of  trade. 

B.  V.  Welch  (1853),  2  K  &  B. 
357  ;  22  L.  J.  M.  C.  145.  R  Whit- 
taker,  in  consideration  of  £3  lent 
or  advanced  to  him  by  cer- 
tain persons  mentioned  in  the 
agreement  and  of  wages  to  be 
paid  by  them,  agreed  to  serve 
them  and  no  one  else,  without 
their  consent,  for  twelve  months 
and  during  and  until  the  ex- 
piration of  three  months  from 
notice    of   his   desire   to   termi- 
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No  Consideration. 
manufacture  for  the  defendant 
cement,  and  the  defendant,  on 
condition  of  his  faithfully  per- 
forming the  aforesaid  contract, 
covenanted  to  pay  the  plaintiff  the 
weekly  sum  of  £4  dunng  the  two 
years  following  the  date  of  the 
a^ement,  and  the  weekly  sum  of 
£b  during  the  next  year  follow- 
ing, and  to  receive  him  into  part- 
nership, &c.,  at  the  expiration  of 
three  years.  Plaintiff  also  agreed 
to  instruct  defendant  in  the  art  of 
manufacturing  cement  on  con- 
dition that  defendant  should  not 
engage  in  the  manufacture  other- 
wise than  under  plaintiff's  manage- 
ment, or  with  his  consent.  By  a 
deed  subsetiuently  executed,  de- 
fendant covenanted  with  plaintiff 
to  perform  the  several  stipulations 
ana  agreements  in  the  first  agree- 
ment. Breach  alleged  that  de- 
fendant wrongfully  discharged 
plaintiff  from  the  service  of  de- 
fendant, and  prevented  him  from 
manufacturing  cement,  &c.  No  im- 
plied covenant  to  retain  the  plain- 
tiff two  or  three  years  in  the  de- 
fendant's service,  though  the  de- 
fendant was  bound  by  the  express 
words  to  pay  the  plaintiff  the 
stipulated  wages  during  those 
periods,  if  he  perfoiined,  or  was 
ready  and  willing  to  perform,  the 
condition  precedent  on  his  part. 
The  principle  affirmed  in  the  case 
is  highly  doubtful.  The  Courts 
to-day  would  no  doubt  imply  a 
covenant  to  retain. 

Dunn  V.  Sayles  (1844),  5  Q.  B. 
685.  Deed  by  which  plaintiff 
covenanted  that  his  son  should 
serve  the  defendant  for  five  years 
from  the  date  of  the  agreement  in 
the  art  of  a  dentist-surgeon,  and 
attend  for  nine  hours  a  day,  and 
the  defendant,  in  consideration  of 
tlie  services  to  be  performed  by 
the  plaintiff's  son,  covenanted  to 
pay  certain  wages.  Breach  that 
the  defendant  refused  to  pennit 
the  son  to  remain  in  his  service. 


Consideration. 
nate  the  ser\'ice.  The  employers 
agreed  to  pay  on  Saturday  night 
in  every  week  during  the  term  all 
such  wages  as  the  articles  made 
by  Whittaker  amounted  to.  There 
was  a  proviso  that  either  party 
to  the  agreement  might,  after 
twelve  months,  give  three  months' 
notice.  Held  that  the  agreement 
might  be  enforced  by  magistrates 
under  the  4  Geo.  IV.,  c.  34,  and 
was  not  void  for  want  of  mutuality 
{EUlerton  v.  Emmens  (1847),  4 
C.  B.  479  ;  (1848),  6  C.  B.  160  ; 
(1853),  4  H.  of  L.  624.  Count 
in  a  declaration  on  a8i>umpsit  on  an. 
agreement  that  in  consideration 
that  the  plaintiff  had  acr<2ed  to 
become  the  pennanent  solicitor  of 
the  defendant's  comjwmy  for  re- 
ward, &c.,  the  company  promised 
to  retain  and  employ  the  plaintiff 
as  such  permanent  solicitor,  &c.  ; 
breach,  that  the  company  wrong- 
fully refused  to  continue  him  in 
his  employment  as  the  solicitor  of 
such  company.  This  count  not 
supi>orted  by  proof  of  a  resolution 
that  plaintiff  **  be  appointed  per- 
manent solicitor  to  the  company  ;  *' 
"  permanent "  meaning  **  no  other 
than  a  general  employment,  as 
distinguished  from  an  occasional 
employment  in  particular  matters :" 
Wilde,  C.  J.  Second  count  on  an 
agreement  that,  "from  January 
then  next  the  plaintiff,  as  the 
attorney  and  solicitor  of  the 
company,  should  receive  a  salary 
of  £100  per  annum  in  lieu  of  ren- 
dering an  annual  bill  of  costs  for 
general  business  transacted  by  him 
tor  the  company  as  such  attorney 
and  solicitor,  and  should  for  such 
salary  advise  and  act  for  the 
company  on  all  occasions  in  all 
matters  connected  with  the  com- 
pany, and  he  should  attend  the 
secretary  and  the  board  of  directors 
when  required."  The  Court  of 
Common  Fleas  arrested  judgment 
on  a  count  for  wrongful  dismissal 
setting  forth  this  agreement.    The 
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XO  COXSIDERATIOX. 

Held,  on  motion  in  arrest  of 
judgment,  that  there  was  no 
covenant  corresponding  to  the 
breaclu  See,  however,  Mclntifre 
V.  Belcher,  Z2  L.  J.  C.  P.  254; 
Worthington  v.  Sttdlmr,  31  L.  J. 
Q.  B.  134 ;  and  Crompton,  J.,  iu 
Emmtm  v.  Eldtrton,  4  H.  of  L., 
p.  624. 

Pa^ne  v.  Xexc  South  JVales  Coal, 
dr.,  Co.  (1854),  10  Ex.  283.  De- 
fendants agreed  with  plaintiffs  that 
plaintiflb  should  have  defendants' 
ship-brokering  business  at  Sydney 
upon  certain  terms,  and  that  de- 
fendants would  provide  plaintiffs 
with  free  passage  to  that  port ; 
Toid,  plaintiffs  not  being  bound  to 

ve  defendants. 


Consideration. 
Exchequer  Chamber  reversed  the 
judgment  of  the  Common  Pleas  ; 
the  House  of  Lords  affirmed  the 
judgment  of  the  former.  The 
company  was  hound  to  continue 
the  i-elation  for  a  year,  but  not 
bound  to  supply  plaintiff  with 
business  as  solicitor,  or  employ 
him  when  it  had  occasion  to  em- 
plov  solicit* )r. 

niiittle  V.  FranJdaml  (1862),  31 
L.  J.  K  C.  81  ;  2  B.  &  S.  49  ;  5 
L.  T.  N.  S.  639.  Agreement  by 
appellant  to  serve  the  respondent 
exclusively  until  the  expiration  of 
twenty-eight  days'  notice,  and,  on 
the  part  of  the  respondents,  to  pay 
wages  fortnightly,  and  not  to  dis- 
charge without  twenty-eight  days' 
notice ;  im])lied  promise  to  find 
appellant  work. 

Thomas  v.  Vician  (1873),  37 
J.  P.  228.  T.  agreed  to  serve  V. 
for  a  year ;  but  if  V.  ceased  to 
carry  on  works  from  being  unable 
to  find  ore,  or  from  any  other 
cause,  V.  to  be  at  liberty  to  termi- 
nate the  contract.  See  also  Ez 
parte  Bailey  (1854^  3  E.  &  B. 
607. 
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CHAPTER   XIII. 


DUTIES  OF  MASTERS. 


It  is  impossible  to  state  all  the  duties  of  masters  and  ser- 
vants. They  vary  with  the  nature  of  the  employment ;  they 
are  regulated  partly  by  usage ;  they  are  also  laid  down  in  a 
multitude  of  Acts  of  Parliament.  A  few  of  the  principal 
duties  of  masters  at  Common  Law  may  be  here  stated.  They 
correspond  to  rights  belonging  to  their  servants.  They  are 
implied  conditions  in  all  contracts  of  hiring  and  service,  and 
unless  the  contrary  be  stipulated,  they  are  part  alike  of 
written  and  verbal  contracts. 

It  is  the  duty  of  a  master  to  pay  to  his  servant  the 
wages  or  salary  agreed  upon.  "No  presumption  that 
wages  or  salary  is  payable  arises  from  the  mere  fact 
that  services  are  performed  or  work  is  done  for 
another. 

It  is  not  certain  that  the  second  of  these  propositions  ex- 
presses correctly  the  purport  of  the  authorities.  They  are 
not  quite  consistent.  Thus,  in  Viner's  Abridgement  (a),  it  is 
said  that  "every  such  retainer  (as  a  servant)  will  be  pre- 
sumed to  be  in  consideration  of  wages  unless  the  contrary 
appears."  It  has  been  said,  too,  that  when  a  man  Ibestows 
his  labour  for  another,  he  has  a  right  to  recover  compensa- 
tion for  that  labour  (6).     On  the  other  hand,  there  are  autho- 

(rt)  Vol.  V.  p.  362,  citing  PinchcnCs  (h)  Poucher  v.  Norman  (1825),  8 

Case,  9  Keports,  86b  (wnich  seems  B.  &  C.  744  (action  by  certificated 

scarcely  in  point).    See  Le  Blanc  J.,  conveyancer  for  work  done) :  "The 

ill  R  Y.  ShinJUld  (1811),  14  East,  general  rule,"  said  the  Court,  "ia, 

547.  that  any  man  who  bestows  his  labour 
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rities  which  go  to  show — and  this  seems  the  true  view — ^that 
service,  however  long  continued,  ci'eates  no  claim  for  remu- 
neration without  a  bargain  for  it,  either  expressed,  or  implied 
from  circumstances  showing  an  understanding  on  both  sides 
that  there  should  be  payment  (c).  It  is  highly  doubtful 
whether  there  exists  any  presumption  on  the  subject ;  if  it 
exist,  it  is  not  irrebuttable,  and  it  appears  to  be  only  the  con- 
clusion to  which  general  usage  and  knowledge  of  the  world 
warrant  juries  in  arriving. 

Service  is  usually  performed  in  the  expectation  of  receiving 
wages,  and  in  most  cases  it  would  be  correct,  looking  to 
usage,  to  say  that  there  was  an  implied  promise  to  pay  them. 
But  one  may  serve  another  out  of  gratitude  or  affection ;  one 
may  intrude  one's  services  upon  another,  or  render  them  with- 
out his  privity  or  assent.  It  is  not  uncommon  for  persons 
to  work  for  years  in  the  mere  hope  that  they  will  be  remem- 
bered by  a  testator  in  his  will.  A  person,  too,  may  sei^e  for 
a  time  on  the  understanding  that  he  is  on  probation,  and 
that  nothing  is  to  be  paid  to  him  in  the  meantime.  In.  every 
contract  of  hiring  and  service  are  presumed  a  request  and 
promise  to  pay ;  but  in  a  multitude  of  cases  there  is,  in  fact, 


for  another  has  a  right  of  action  to 
noorer  compensation  for  the  labour. 
There  are  two  exceptions  to  that 
mle^  Tiz.,  physicians  and  barristers." 
(e)  Ifartin,  B.,  in  Iteetfe  v.  Jleeve 
(1S6S),  1  V.  &  F.  280.  and  Foord  v. 
Morlejjf  (1859),  1 F.  &  F.  496  ;  see  also 
Higgma  t.  Bopkim,  note  {d).  Slaves 
wli^  came  to  this  country,  and  who 
btongjit  actions  in  the  time  of  Lord 
Ifanafiald  and  Lord  Kenyon  against 
their  masters  for  remnneration,  were 
ahraja  nonsuited  in  the  absence  of 
proof  of  a  special  agreement  to  pay. 
Ba  T.  Thanus  DiUon  (1785),  4 
Dong.  300 ;  Alfred  v.  ;Sr^  Jam^s 
(1799),  3  Esp.  3.  In  the  latter 
ease  a  promise  to  i)ay  wa^es  was 
prored,  and  it  mignt  be  inferred 
that,  previous  to  the  promise,  no  re- 
muneration was  intenued.  See  as  to 
the  contrary  doctrine  in  the  American 
Courts,  Wood,  107.     The  bias  of  our 


Courts  against  inferring  a  promise  to 
pay  from  the  mere  fact  that  services 
are  rendered,  is  shown  by  Lanibum 
V.  Cruden  (1841),  2  M.  &  G.  253 ; 
2  Scott,  N.  R.  533.  (Servant  engaged 
at  a  yearly  salary  payable  quarterly ; 
about  a  month  after  the  termination  of 
one  of  the  years  of  his  service,  he 
tendered  his  resignation ;  after  another 
month  the  resi^ation  was  accepted  ; 
nothing  was  said  as  to  the  remunera- 
tion for  the  time  which  had  elapsed 
since  the  termination  of  the  last 
year's  service.  Held  that  "no  new 
contract  arises  by  implication  of  law 
upon  a  simple  dissolution  of  a  special 
contract  or  hiring  and  service,  in 
respect  of  services  performed  under 
sucn  special  contract  previously  to 
its  being  dissolved.'')  See,  on  the 
other  hand,  Baylcyv,  Rimmcll  (lSZ6)f 
1  M.  k  W.  606. 
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neither  request  nor  promise.  Often  the  parties  never  give  a 
thought  to  their  legal  position  until  their  relation  is  ended  by 
a  quarrel  or  death.  The  question  is  one  of  fact :  was  there 
an  agreement  or  distinct  understanding  that  the  person  who 
does  the  work  should  be  remunerated  ?  Obviously  this  can 
be  determined  only  by  considering  the  whole  circumstances, 
the  situation  and  relationship  and  condition  of  the  parties ; 
and  the  character  and  value  of  the  services  performed.  When 
people  do  work  for  another  with  his  knowledge — say,  labour 
in  his  fields,  or  paint  his  house— they,  as  a  rule,  expect 
to  be  paid  for  it ;  the  law  will  infer  a  promise  to  pay  for 
such  work  (d).  But  this  is  not  inevitable ;  and  the  true 
view  seems  to  be,  that  if  a  person  "  does  work  on  the  order 
of  another,  under  such  circumstances,  that  it  must  be  pre- 
sumed that  he  looks  to  be  paid  as  a  nuitter  of  right  by  him, 
then  a  contract  would  be  implied  with  that  person  "  (e).  This 
rule  may  not  be  of  much  ^issistance  in  determining  cases  as 
they  arise ;  it  is  difficult  to  state  any  clearer  rule  as  to  the 
circumstances  in  which  the  law  will  raise  an  implied  promise 
to  pay. 

Work  done  for  Relatives  arid  Friends, 

Frequently,  when  work  is  done  for  relatives  or  friends,  it 
is  hard  to  say  whether  wages  or  remuneration  is  due.  The 
difficulty  is  one  not  of  law,  but  of  fact,  which  it  is  for  a  jury, 
on  a  review  of  the  whole  circumstances,  to  settle.  In  several 
American  cases,  attempts  are  made  to  lay  down  rules  of  law  as 
to  the  circumstances  in  which  it  is  proper,  and  as  to  the  rela- 
tives for  whom  it  is  right  to  presume  that  services  are  or  are 
not  rendered  for  hire.  "  In  all  cases,"  says  Mr.  Wood,  in  his 
"  Law  of  Master  and  Servant,"  summarising  several  decisions 

{d)  Uiggina  v.  Eopkini  (1848),  3  do  but  put  them  on  f    Is  that  evi- 

£z.  166.  dencc    of   a    contract    to    paj    for 

(«)  The  words  of  Pollock,  C.  B.,  in  cleaning?"    Sec  Bradshaw  t.  J7ay- 

Taylor  v.  Laird  (1856),  26  L.  J.  Ex.  imr</(1842),  Car.  k  M.  691  ;  Sicker. 

329,  may  be  quoted  :    **  One  cleans  PUminsttr  (1726),  2  Bott.  183  ;  JR.  r. 

another's  shoes  ;  what  can  the  other  Weyhill  (1769),  2  Bott.  186. 
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"where  compensation  is  claimed  for  services  rendered  for 

near  relatives,  as  a  father,  brother,  grandfather,  &;c.,  the  law 

will  not  imply  a  promise,  and  no  recovery  can  be  had  unless 

an  express  contract,  or  circumstances  equivalent  thereto,  is 

shown"  (/).     "Where  the  parties  stand  to  each   other   in 

the  relation  of  members  of  the  same  family,  as  brothers, 

father  and  son,  or  father  and  daughter ;  or,  if  inmates  of  the 

same  family,  though  only  remotely  related,  there  is  prir^wi 

joxiie  no  implied  promise  to  pay  for  labour  done  **  (g).     All 

attempts  to  lay  down  any  rule  based  upon  relationship  are,  it 

is  submitted,  futile.     A  son  renders  services  to  his  father ;  a 

sister  acts  as  housekeeper  to  a  bachelor  brother ;  a  daughter 

remains  in  her  father's  house  after  coming  of  age,  and  does 

household  work ;  a  granddaughter  goes  to  reside  with  her 

grandfather  Qi)  ;  it  is  impossible  in  such  cases  to  determine 

solely  from  the  relationship  of  the  parties  whether  there  is  a 

right  to  payment.     An  endless  variety  of  circumstances  may 

affect  the  answer  to  the  question  whether  there  is  a  contract. 

Probably  no  clearer  principle  can  be  stated  than  that  which 

is  laid  down  in  Davies  v.  Daviea  (i).     The  plaintiff  and  his 


(/)  P.  115. 

b)  Ditto,  p.  121.  At  what  degree 
'>f  reUtioQship  does  the  prcsiimption 
^ia  or  end  ?  Does  it  extend  to 
vcffk  done  by  a  niece  for  an  aunt  or 
node?  After  much  yacillation  on 
tiw  subject,  the  Scotch  Courts  have, 
*o»rding  to  Lord  Fraser  (Treatise  of 
Master  and  Servant,  2nded.,  p.  21), 
My  adopted  the  view  that, 
"when  there  is  a  clear  proof  of  ser- 
^  lendered,  and  no  wages  paid, 
*^  are  due,  unless  it  be  made 
oot  that  there  was  an  agreement 
that  the  services  should  be  gra- 
taitotn." 

(K^mdgway  y.  EnglUh,  22  N. 
{'  409 :  Bavia  v.  Ocodenow,  27  Vt. 
^15;  Bobinton  v.  Cushman,  2  Denio, 
149. 

(0  (1839)  9  C.  &  P.  87.  The  fol- 
lowmg  are  some  decisions  to  the 
»ae  effect:  Jewry  v.  Busk  (1814), 
^  Taunt  302.  (Defendant  promised  to 
oub  to  the  plaintiff,  a  glazier,  if  he 


would  take  care  of  plaintiff's  house, 
open  the  windows,  air  it,  and  show  it 
to  persons  who  a])plied  to  see  it,  a 
handsome  present,  and  subsequently 
gave  him  £2.  Mansfield,  C.  J., 
thought  there  was  no  evidence  of  a 
contract,  and  that  the  plaintift 
tnistod  to  defendant's  generosity. 
The  jury,  however,  gave  a  verdict 
for  the  plaintiff ;  and  the  Ck>urt 
thought  that  there  was  evidence 
of  a  contract  to  do  the  work  for 
a  reasonable  recompense).  B.  v. 
Sow  (1817),  1  B.  &  Aid.  178.  (An 
illegitimate  child,  hired  for  a  year 
by  the  wife  of  the  reputed  father  at 
60«.  wages,  continued  for  three  years 
to  do  work,  but,  after  the  first  year, 
not  paid  wa^es ;  held  that  the 
sessions  were  warranted  in  finding 
that,  after  the  first  year,  she  was 
living  as  a  child  with  her  father,  and 
not  as  a  servant  with  her  master. 
See  remarks  of  Bayley,  J . )  Bradsfuiw 
V.  Hayicard  (1842),  Car.  &  M.  591. 
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wife,  who  boarded  and  lodged  in  the  house  of  the  defendant 
the  brother  of  the  plaintiff,  and  assisted  him  in  his  business 
sued  for  reward  for  their  services.  The  defendant  pleaded  a 
set  off  for  board  and  lodging.  In  leaving  the  question  to  the 
jury,  Mr.  Justice  Williams  said,  "  Neither  the  services  on  the 
one  hand,  nor  the  board  and  lodging  on  the  other,  can  be 
charged  for,  unless  the  jury  are  satisfied  that  there  was  a  con- 
tract" Such  a  contract  must,  it  is  submitted,  be  proved, 
in  the  ordinary  way. 


Wcyi'k  done  by  Persons  of  Skill  in  tlie  Exercise  of  their 

Profession^ 

English  law  knows  almost  nothing  of  the  difference  between 
liberal  and  illiberal  professions,  which  plays  so  important  a 
part  in  Roman  law.  In  the  latter  the  liheralia  studio,  in- 
cluded the  professions  of  rhetoricians,  grammarians,  geometers, 
secretaries,  librarians,  schoolmasters  {k) ;  for  their  services  no 
remuneration  was  presumed.  With  the  exception  of  the  ser- 
vice of  barristers,  already  referred  to,  no  such  distinction 
exists  in  English  law.  Perhaps,  indeed,  a  difference  of  fact 
may  exist  between  certain  kinds  of  skilled  and  unskilled 
labour.  The  latter  may  more  often  be  given  gratuitously. 
In  the  great  majority  of  instances,  a  person  who  does  work 
and  employs  professional  skill  for  the  benefit  of  another, 
will  be  entitled  to  reasonable  remuneration,  even  if  there 


(Action  for  wages  by  female  sen*ant 
against  defendant,  an  innkeeper ; 
Cresswell,  J.,  told  the  jury  that  the 
question  was  whether  there  was  a 
contract  of  hiring  or  not,  and  allowed 
the  defendant's  counsel  to  cross- 
examine  as  to  whether  plaintiff  was 
not  defendant's  mistress,  with  a  view 
to  show  that  there  was  no  contract 
of  service.)  Foord  y,  Aforley  {lS59)y 
1  F.  &  F.  496.  (Plaintiff  lived 
with  defendant  as  a  housekeeper ; 
nothing  said  as  to  wages ;  but  plain - 
tiff  received  board   and  lodging,  and 


was  at  liberty  to  keep  fowli,  ke. 
Plaintiff  left  defendant,  out  Tetumecl, 
and  nothing  was  said  as  to  wages  ; 
ruled  by  Martin,  B.,  that  it  was  for 
the  plaintiff  to  establish  that  there 
was  an  understanding  or  contract  as 
to  whether  she  shonld  be  paid  wages. 
Sec  also  B.  v.  St.  Mary,  2  Boll.  275  ; 
JL  V.  Slokealey  (1796),  6  T.  R,  757 ; 
Ji.  V.  LongwhatUm  {179Z)y  5  T.  K. 
447.  As  to  board,  Nichols  r.  Ooola- 
han,  10  Met  Mass.  449. 
{k)  Dig.  50,  13,  1. 
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be  00  express  agreement ;  the  inference  being  generally 
inesisiible  in  r^ard  to  skilled  work,  that  it  was  understood 
such  Bervioes  were  to  be  paid  for(i).  Here,  too,  however, 
there  is  no  absolute  presumption  in  law. 


BeTnuneration  left  to  Employ ei"* 8  Discretion. 

A  servant  may  leave  it  to  the  discretion  of  his  employer  to 
say  whether  he  is  to  be  paid.  If  it  be  clear  from  the  terms 
of  the  agreement  or  the  whole  circumstances  that  the  em- 
ployer is  the  sole  judge  whether  any  and,  if  so,  what  remune- 
lation  is  to  be  paid,  no  action  will  lie  :  the  servant  cannot 
even  claim  to  recover  reasonable  remuneration  for  what  he 
has  done.  Nulla  proviiasio  potest  consistere,  quos  ex  voluntate 
fmnittentis  statum  capit  Thus,  a  person  who  had  ren- 
dered services  to  a  committee  under  a  resolution  that  "  any 
service  to  be  i*endered  by  him  should  be  taken  into  conside- 
ration, and  such  remuneration  be  made  as  should  be  deemed 
righV  was  incapable   of    recovering  for    his    services  (m). 


(2)  Broum  v.  Naime  (1889),  9 
C.  k  P.  264.  (Action  by  broker 
fcr  procmiDg  cliarter ;  no  special 
tgnaneot  as  to  remuneration  ;  left 
to  tite  jwy  to  say  what  was  the  cus- 
tooaiy  remiineration,  or,  if  no 
cutom,  what  was  reasonable  rema- 
Mntkm.)  HinffcstanY.  Kelly  {lSi9), 
18  L  J.  Ex.  360.  (Action  for  work 
>Bd  liboar  by  an  attorney  who  had 
'BBdend  professional  services  to 
pUstiff  at  a  contested  election  ;  evi- 
^cooe  by  defendant  that  the  services 
vcnreoderedgratuitouaJy ;  direction 
Vy  the  Judge  that  the  plaintiff  was 
entitled  to  a  verdict  nmess  the  de- 
feodaiit  made  ont  that  the  services 
•*w  to  be  given  gratuitously  ;  held 
^  Briadireetion,  and  the  true  question 
for  the  jury  was,  whether,  taking 
^  the  evidence  together,  the  plaintiff 
w  to  be  paid  for  his  services. 
BnoD  Pirke'it  dictum,  "  If  the  de- 
fodiot  makes  it  doubtful  only 
vbfther  the    aervices   were    to   be 


gratuitous,  it  is  enough,'^  seems  open 
to  question.  The  rule  seems  to  be  that 
the  burthen  of  proof  is  always  on  thu 
plaintiff. 

(m)  Taylor  v.  Brewer  (1813),  1  M. 
k  S.  290 ;  see  also  Peacock  v.  Pea- 
cock (1809),  2  Camp.  65.  (A  law- 
stationer  said  to  his  son,  on  his 
coming  of  age :  '*  You  shall  have 
fifteen  shillings  a  week  until  Octo- 
ber ;  the  boolu)  must  then  be  made 
up,  and  you  shall  have  a  share  ;  we 
need  not  talk  of  the  share  until  Octo- 
ber comes  ;  we  shall  settle  it  then  ; " 
held  by  Lord  Ellenborough  that  the 
son  was  entitled  to  some  share,  and 
that  it  was  for  the  jury  to  say 
what  was  a  just  and  reasonable  pro- 
portion. )  Bryant  v.  Flight  ( 1 839 ),  5 
M.  &  W.  114.  (Plaintiff  wrote  to 
defendant  as  follows:  *'I  hereby 
agree  to  enter  your  service  as  a 
weekly  manager,  commencng  next 
Monday,  and  the  amount  of  payment 
I  am  to  receive  1  leave  entirely  to 
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It  is  a  question  for  the  Judge,  if  the  contract  be  in  wnting» 
and  for  the  jury,  if  otherwise,  to  say  what  was  the  intention 
of  the  parties,  and  whether  it  was  intended  that  remunera- 
tion should  be  claimed  as  a  right.  If  wages  or  remuneration 
are  made  dependent  on  the  certificate  of  a  third  person,  it 
must  be  procured  before  an  action  can  be  brought.  In  other 
words,  the  obtaining  of  the  certificate  is  a  condition  precedent. 
Thus,  in  Oiven  v.  Bowen  (n),  where  the  agreement  was  that 
the  amount  of  remuneration  should  be  left  to  a  third  person,  an 
action  for  the  recoveiy  of  wages  failed  because  it  did  not  appear 
that  he  had  been  requested  to  fix  the  wages.  So,  in  Morgan 
V.  Birnie{d),  an  action  having  been  brought  against  the  defen- 
dant, who  had  agreed  to  pay  for  buildings  erected  by  the 
plaintiff,  on  production  of  the  architect's  certificate  that 
the  work  was  done  to  his  satisfaction,  it  was  not  suffi- 
cient that  the  architect  had  checked  the  plaintiff's  chaiges 


you  ;"  held  (Parke,  B.,  dissenting), 
that  the  defendant  was  bonnd  to  pay 
the  plaintiff  something  for  his  trouble, 
and  that  the  jury,  in  an  action  on  a 
quant  am  meruit,  might  decide  what 
the  defendant,  acting  bo)idJuie,  would 
or  ought  to  have  awarded. )  Boberts  v. 
Smith  (1859),  28  L.  J.  Ex.  164. 
(Plaintiff  agreed  to  accept  post  of 
secretary  to  a  company  at  a  salary  of 
two  hundred  pounds,  **ronimencing 
at  the  present  date,  if  the  company 
Imj  completely  registered,  and  put 
into  operation  ;  if  not,  I  shall  be 
siitisfied  with  any  remuneration  for 
my  time  and  trouble  you  may  think 
me  deserving  of  and  your  means  can 
afford."  Defendant  readied  :  **  It  is 
distinctly  agreed  and  understood  that 
if  the  company  is  not  formed  and 
carried  out,  that  part  of  your  letter 
which  allude^s  to  your  salary  be  null 
and  void,  and  that  at  the  expiration  of 
three  months  it  is  entirely  left  to  me 
to  give  unto  you  such  sum  of  money 
ns  I  may  deem  right  as  compensation 
for  labour  done,  in  the  event  of  the 
company  not  being  carried  out,  or  of 
making  any  further  advance  for  the 
continuing  of  the  same."  The  com- 
pany was  not  registered  or  **  carried 


out"  Ko  action  lay  for  salary  or 
compensation.)  Ex  parte  MeUxU/e 
(1866),  6  E.  k  B.  287.  (Refusal  to 
grant  mandamus  to  Local  Board  of 
Health  to  pay  reasonable  remunera- 
tion to  a  person  who  preidde<1  at  the 
first  election  of  the  board  ;  the  board 
having,  under  the  11  &  12  Vict.  c. 
63,  s.  30,  discretion  as  to  what 
thev  thought  reasonable.)  Bird  v. 
McGaiicy  ^1849),  2  C.  &  K.  707; 
Jinwlings  v.  Chandler  (1864),  9  Ex. 
687. 

()0  (1829),  4  C.  &  P.  93  ;  see  also 
Lo7idon  Tramtcay  Co,  v.  Bailey 
(1877),  L.  R.  8  Q.  B.  D.  217 ;  47 
K  J.  AJ.  C.  3 ;  37  L.  T.  499 ;  26 
W.  H.  494  ;  and  as  to  the  power  to 
rescind  under  the  Master  and  Ser- 
vant Act  of  1867,  and  Employers 
and  Workmen  Act  of  1876,  arbitra- 
tion clauses ;  Wilson  v.  OUugow 
Tramtcay  Co,  (1878),  6  R.  981. 

(o)  (1838),  9  Bing.  672  ;  MoffaU  v. 
THckami  (1853),  13  C.  B.  S75  ;  Farhet 
V.  Milne  (1827),  6  S.  76  :  (lady 
engaged  a  servant  on  condition  that 
he  obtained  a  certificate  of  character 
from  his  last  employer ;  no  cause 
of  action  unless  such  ccrtificate  ob- 
tained). 
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and  had  sent  them  to  the  defendaot ;  there  was  no  certificate, 
and  the  action  therefore  could  not  lie. 


Gi*atuitie8,  and  Work  done  in  Expectation  of  Legacies. 

No  action  will  lie  to  recover  gifts  or  gratuities.  It  is  not 
always  easy,  however,  to  ascertain  what  are  gifts  or  gratuities ; 
that  a  particular  sum  is  spoken  of  as  a  gratuity  does  not 
necessarily  decide  that  it  is  not  of  the  nature  of  wages  (j)). 
Presents  or  gratuities  to  a  servant  under  age  cannot  be 
deducted  by  a  master  from  wages.  Thus,  in  one  case  in 
which  a  master  gave  to  a  maid  of  all  work  a  silk  dress,  and 
paid  for  coach  fares  to  her  mother's  house,  it  was  held  that 
he  could  not  deduct  these  sums  from  her  wages  (q). 

We  need  not  examine  here  all  the  decisions  as  to  services 
rendered  in  expectation  of  a  legacy.  Few  general  principles 
can  be  extracted  from  the  authorities.  The  question  in 
every  case  appears  to  be  whether  the  person  who  rendered 
the  services  trusted  to  the  generosity  of  him  for  whom  he 
worked,  or  whether  there  was  an  implied  understanding 
(or,  to  be  more  accurate,  a  contract),  that  remuneration  wan 
to  be  given  him  (r).     If  the  work  were  done  on  the  strength 


ip)  (1862),  Lake  t.  Campbell,  5 
L,  T.  N.  8.  583  ;  Parker  v.  Ibbetson 
(1858),  27  L.  J.  C.  P.  236 ;  4  Jur. 
X.  S.  536. 

(q)  HedgUy  t.  HoU  (1829),  4  C.  & 
P.  104. 

(r)  LeSagey,  Cousfmaker  {1794),  1 
£fp.  187.  (Assnmpait  for  work  and 
labour  by  a  stockbroker  ;  defence  that 
the  aerTices  weregratnitous,  and  done 
wtMj  with  a  riew  to  a  legacy  :  held 
bj  Lord  Kenyon,  that  it  was  a  ques- 
tion for  the  jury.)  Osbom  V.  Oover- 
nort  of  Ouy'8  Hotpiial  (1726),  2 
Stia.  728.  (Action  for  work  and  la- 
haar  in  transacting  Mr.  Guy's  stock 
mffurs.  Raymond,  C.  J.,  directed  the 
jury  to  decide  what  was  the  nnder- 
vtanding  between  the  parties ;  "a  man 
who  expects  to  be  made  amends  by  a 


legacy,  cannot  afterwards  resort  to 
his  action.")  Baxf/^r  v.  Graij  (1842), 
4  Scott,  N.  R.  374 ;  3  M.  k  G.  771. 
(Action  for  work  and  labour  by  a 
surgeon  against  executors  of  a  lady 
whom  he  had  attended ;  no  bill 
was  sent  in  during  the  lady's 
lifetime,  plaintiff  being  in  hopes 
that  she  would  leave  him  a  legacy  ; 
jury  gave  plaintiff  £250  damages. 
Court  refused  to  disturb  the  veixiict. 
Tindal,  C. J.,  observed  :  "The  plain- 
tiff probably  hoped  and  expected 
to  receive  a  legacy ;  but,  this  hope 
failing,  I  see  no  reason  why  ne 
should  not  be  held  to  be  remitted  to 
his  legal  right. "  *  *  The  ordinary  pre- 
sumption is  that  services  are  ren- 
dered in  expectation  of  a  remune- 
ration, unless  the  contrary  is  proved  :  *• 
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of  tbe  expectation  of  a  legacy,  and  executors  were 
Bucb  claims,  they  might  be  disallowed  in  their  account 


Jtemuneixiticm  for  Work  d&ne  under  a  Contrac: 
Termmaled  by  Mutual  Consent,  £c. 

If  a  contract  of  hiring  and  service  be  dissolved  by  i 
coDBent,  a  servant  may  i-ecover  wages  pro  ratd.  Su( 
is  the  cane  when  he  is  dismissed  without  proper  cause 
the  end  of  the  term  (though  he  may  also  recover  ds 
calculated  with  reference  to  the  loss  he  has  austaine< 
when  a  servant,  without  having  actually-  done  all  wb 
agreed  to  do,  has  performed  services  which  are  of 
and  by  which  his  master  has  benefited  {t). 


Remuneration  for  Extra  Work. 

What  is  a  fair  day's  work  is  to  bo  ascertained  by  rei 
to  the  agreement,  or  to  custom.  Failing  that,  it  is  a  qi 
<^  what  is  reasonable  in  the  circumstaDces.  Of  coi 
servant  must  be  allowed  a  reasonable  time  to  ea 
sleep  {x). 

Whether  he  must  work  on  Sunday  depends  also 
nature  of  his  employment  and  usage.  A  servant  may  i 
remuneration  for  work  done  out  of  hours,  or  outside  the 
of  his  r^alar  employment  (y).    But  in  order  to  entitle 

ColtiiiRa,  J.).     ShalleroKy.   bright  f&ctioii  of  the  bond.  The  tot 

(IS50),  12  Bmt.  ess  ;  kud  Dallingtr  by  his  will  direcled  that  aU  d 

T.  SI.  Alb}r*  (1B70),  11  L.  T.  N.   S.  Isgaciw  Bhoold  be  paid. 

toe.  (0  See  as  to  thia,  Panut 

(()  A»  to  bequests  in  aatiafaction  Oarrard  (1807),  1  Camp.  38 ; 

of  wagi»,  SM  Boper  on  Legacies,  1th  v.  SuU  (ISS8),  3  £.  &  B.  7: 

Kd.  102S   and  10£S  :  also   Chaneg't  the  notes  in  Smith's  L.  C.  U 

Out  [1717),  1  P.  W.  ins.    (A  master  v.  FoukH. 

being  mdelK«d  to  his  nian-secvant  for  (z)   fKiltrntT.  5inu[n>(181 

irages,  £100,  gave  him  a  bond  for  the  ISSfl  ;  Parsons,  2,  11  ;  and  i 

£1(>0,    as  due  for  wages,  and  alter-  this,  G  Eliz.  c  4,  sa.  IS  ft  If 

waids,  bj  will,  gave  £6D0  for  long  and  ■ar'a  Master  and  Servant,  p.  1 

faithful  sarvices.      Lord   ChanceUor  (y)  Wood,  172. 
King  held  that  this  was  not  in  aatis- 
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leoover,  the  services  must  clearly  not  be  such  as  he  is  bound 
to  perform  under  his  contract  of  hiring  and  service ;  the 
services  must  be  wholly  different  from  these  either  in  kind 
or  amount  Otherwise  an  agreement  for  extra  remunera- 
tion will  be  nvduTii  pactum ;  there  will  be  no  consideration 
for  it,  (a  promise  to  do  what  one  is  bound  to  do  forming 
no  consideration),  and  it  will  not  be  enforced  (z).  Harris 
V.  Carter  (a)  illustrates  this  principle.  The  plaintiflf,  a  sailor 
had  signed  articles  for  a  voyage  out  and  home  at  £3  a  month. 
Several  of  the  crew  deserted  at  the  outward  port,  and  the 
captain,  to  induce  the  plaintiff  and  others  to  stay,  agreed 
to  articles  for  the  homeward  voyage  at  £6  a  month.  It  was 
held  by  the  Queen's  Bench,  that  it  was  the  duty  of  the  plainti£f 
to  perform  the  contract  into  which  he  had  originally  entered 
for  the  outward  and  homeward  voyages,  and  that  the  subse- 
quent promise  was  void  for  want  of  consideration.  "  Had 
the  plaintiff,"  said  Lord  Campbell,  "  been  relieved  from  the 
obligation  which  he  had  contracted  towards  the  shipowners, 

(z)  Chftp.  X.  board  defendant's  ship  Cuslos  at  £3  a 

{a)  (1854),    3    K   &  B.    559  ;  23  mouth  ;  stipulation  that  he  should,  if 

li.  J.  Q.  B.  296  ;  Bell  v.  JJrtimmoiid  re<jnired,  be  transferred  to  any  other 

(1791),  1  Peake,  63.     (Plaintitf  acted  ship  in  the  same  employment ;  during 

as  demity  to  derk  of  commission-  the  three  years,  plaintiff  was  trans- 

ers  of  land  tax,   at  salary  of  £100.  ferred  to  the  ship  Dauntless ;  by  a 

New  duties  afterwards  imposed  upon  second    agreement  the  captain  pro- 

the  plaintiff :  held  that  this  raised  no  mised  to  pay  plaintiff  £4  a  month  : 

impueatio&  that  servant  was  entitled  held  that  there  was  no  consideration 

to    additional    salary.)     Harris   v.  for  the  second  agreement.)    Carter  y. 

Wmtmm  (1791),  1   Peake,  102.     (No  *  i/o:// (1818),  2 Sta.  361.  (Plaintiff,  pur- 

•etioa  will  lie  on  a  promise  by  a  cap-  ser's  steward  on  board  one  of  the  king's 

tain  to  a  sailor  of  extra  wages  if  he  ships,  in  receipt  of  a  salary  from  the 

waM  perform  extra  work).  EUtwcrth  Crown  :  held  that  he  could  not  re- 

t.  IFiooImorv  (1803),  5  Esp.  84.  (Sea-  cover  extra  i*emuneration  from  the 

cannot  recover  extra  wages  in  defendant,  the  purser,  though   there 


Tiitae   of  any  naage    or   custom.)  was  evidence  that  it  was  usual  for 

Aflfe  T.  Meyridt  (1809),  6  £sn.  129  the  purser   to    pay  one    pound  for 

tads  Ounp.  317.     (Promise by  de-  every  gun  by  way  of  annual  salary). 

teadaat,  a  captain,  to  divide  among  The  Araminta  (1854),  18  Jar.  793. 

enw  the  wages  of  two  men  who  had  (Master   of   a  ship  distributed    the 

^MBrted;  no  action  lay.    "They  had  amount  of  wages  forfeited    by    de- 

ttdeitaken  to  do  all  they  could  under  serters  among  those  sailors  who  would 

>Q  the  emergencies  of  the  voyage."  manage  the  ship  home  :  held  that  the 

EQenborongh,  C.  J.)/Vv»^  V.  ^a^^on  owners  were  entitled  to  deduct  the 

(1857),  2  C.  B.  N.  S.  512  ;  26  L.  J.  amount  fi-om  the  wages  due.)    Money 

C  ?.  226.    Agreement  by  plaintiff  v.  Hannan  (1867),  5  S.  L.  R.  32. 
te  iwe  u  steward  for  three  years  on 
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he  might  have  entered  into  a  fresh  contract,  and,  under  some 
circumstances,  the.  captain  might  have  had  authority  to  bind 
the  owners  by  entering  into  a  fresh  agreement  on  their  behalf 
with  him.  Had  there,  for  instance,  been  an  entire  change  of 
the  voyage,  it  might  have  been  so.  But  here  there  were  no 
circumstances  of  that  kind.  The  voyage  remained  the  same 
voyage  for  which  the  men  had  shipped  ;  there  was  no  con- 
sideration for  a  promise  to  the  plaintiff;  and  the  captain 
had  no  authority  to  bind  the  owners."  So,  too,  a  promise 
to  pay  a  pilot  unusual  remimeration  for  services  which  he 
was  bound  by  statute  to  render  to  a  ship  would  be  held 
void  (b).  The  question  has  generally  arisen  between  owners 
of  ships  and  seamen,  when  the  latter,  owing  to  desertion  or 
other  causes,  have  refused  to  proceed  on  a  voyage  unless 
they  were  paid  extra  remuneration.  The  Courts  have  always 
held  that  promises  made  in  such  circumstances  are  invalid. 
There  is  authority  for  saying  that  if  payments  are  made 
by  a  captain  under  such  a  contract,  they  may  be  recovered  by 
the  owner  (c).  If,  however,  extraordinary  services  be  required 
and  rendered,  if  risk  far  in  excess  of  what  was  contemplated 
have  tobeencountered,  if  the  work  to  be  performed  be  clearly 
additional  to  the  servant's  duties,  a  promise  to  pay  extra 
wages  will  be  enforced.  The  limitations  of  the  principle 
stated  in  Harins  v.  Carter^  will  be  understood  by  comparing 
it  with  Hartley  v.  Ponaonby  (d).  The  crew  of  a  ship  was 
reduced  from  thirty-six  (the  nuVnber  on  board  when  she  sailed 
from  Liverpool)  to  nineteen,  only  four  or  five  of  whom  were 
able  seamen.  The  captain  entered  into  an  agreement  with 
certain  of  the  seamen  to  pay  them  increased  wages  if  they 
would  continue  to  navigate  the  ship.  The  agreement  was 
held  binding.  "If  there  had  been  merely  additional  labour, 
and  the  voyage  dangerous  to  life  from  this  excess  only," 
said  Lord  Campbell,  '*  I  should  have  thought  that  the  new 
contract  was  not  binding  on  the  master  any  more  than  on 

(6)  Maude  k  Pollock,  4th  ed.,  p.  (c)  The  Araminia,  see  note  (a). 

646;    but   see    the   Jonge  Andries  {d)  (1857),  7  E.  &  B.  872 ;  20  L. 

(1857),  Swa.  226.  J.  Q.  B.  322. 
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the  owners.  But  I  think  that  we  must  take  it,  from  the 
finding  (that  it  was  unreasonable  for  a  ship  of  1,045  tons  to 
go  to  sea  with  only  nineteen  men),  that  the  plaintiff  and  the 
remaining  crew  were  not  bound  under  these  ailicles  to  proceed 
on  the  voyage,  and  so  were  free  men  and  at  liberty  to  make 
a  fresh  bargain  "  (e).  There  is  nothing  to  hinder  a  seaman 
recovering  for  salvage  services,  and  any  stipulation  in  an 
agreement  by  which  he  consents  to  abandon  his  right,  will 
be  wholly  inoperative  (/). 


Entire  and  Divisible  Contracts  of  Sei^ice. 

A  contract  of  service  may  be  entire  and  indivisible,  that  is, 
the  consideration  may  be  dependent  on  the  entire  fulfilment 
of  the  contract — the  entire  fulfilment  of  the  promise  given  by 
one  party  being  a  condition  precedent  to  the  fulfilment  of 
any  part  by  the  other  (gr).  It  may  be  severable  or  divisible, 
that  is,  the  consideration  may  be  susceptible  of  apportion- 
ment  according  as  the  contract  is  more  or  less  carried  out. 

The  terms  of  the  contract  may  make  it  perfectly  clear 
whether  it  is  divisible  or  not.  For  example,  a  man  may  engage 
to  do  work  at  so  much  an  hour  or  a  day,  or  so  much  a  foot, 
in  which  case  he  is  free  to  leave  off  at  any  time  and  claim  the 


{e)  See  also  ThePnmdence  (1825), 
1  Hag.  Ad.  891.  (Second  mate 
socoeeded  to  the  office  of  chief  mate 
during  the  voyage  ;  no  alteration  in 
oontnct  with  reference  to  change  of 
dBee ;  held  entitled  to  rate  of  wages 
l^tfen  to  chief  officers  in  similar  voy- 

rt)  Clutierbuek  v.  Coffin  (1842),  3 
k  G.  842.  (Plaintiff  engaged  by 
commander  of  a  brig  of  war  to  serve 
as  cookf  at  the  rate  of  £12  a  year 
beyond  the  ratine  of  a  seaman  : 
setion  for  wages  ;  defence  that  there 
VIS  no  consideration  ;  but  held  that 
the  plaintiff  could  recover,  this  not 
being  a  case  in  which  the  plaintiff 
eootiactod  to  do  work  which  he  was 
already  bound  to  perform,  bat  the 


case  of  a  person  perfectly  free  when  he 
entered  into  the  agreement.) 

(/)  17  &  18  Vict.,  c.  104,  s.  182, 
and  sec.  2.  The  Florence  (1852),  16 
Jur.  572.  (Ship  abandoned  at  sea ; 
subsequently  recovered  by  her  crew  : 
held  that  crew  were  entitled  to  be 
rewarded  as  salvors.)  See  also  the 
same  view  taken  in  The  Vrede (ISGl), 
30  L.  J.  P.  209,  and  Hanson  v.  Roy- 
den  (1867),  L.  R.  3  C.  P.  47 ;  37  L. 
J.  C.  P.  66.  (Captain  died  during 
voyage  ;  first  mate  took  his  place  and 
appointed  A.,  an  able  seaman,  second 
mate  ;  held  that  A.  could  recover 
second  mate's  wages.) 

{g)  See  Smith's  L.  C.  vol.  ii.  p.   1. 
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value  of  the  work  which  he  has  done.  If  the  contract^  on  the 
other  Iiand,  be  that  the  one  party  shall  do  the  whole  of  a 
certain  amount  of  work,  and  that  the  other  shall  pay  for 
the  whole — if  one  promise  a  lump  sum  for  a  definite  and 
complete  thing — it  is  different.  No  one  would  say  that  a 
portrait-painter  could  sue  for  his  labour  upon  an  unfinished 
picture^  or  that  a  watch-maker  employed  to  repair  a  watch 
could  be  entitled  to  recover  before  he  had  completed  his  work. 
He  caunot  sue  for  the  whole  remuneration,  because  he  has  not 
performed  the  whole  work ;  he  cannot  recover  on  a  quantu/m 
7)iet*uit,  because  the  contract  is  entire.  Thus,  a  workman  who 
had  agreed  to  repair  and  make  perfect  chandeliera  for  £10, 
was  held  not  entitled  to  recover  anything,  though  the  jury 
found  that  he  had  done  work  to  the  value  of  £5  (h).  The 
rule  appears  to  be,  that  if  a  contract  be  for  a  certain  defined 
time,  even  if  the  rate  of  compensation  be  at  so  much  a  day  or 
week,  it  is  indivisible,  and  full  performance  is  a  condition  pre* 
cedent  to  recovery,  in  the  absence  of  some  custom  to  the  con- 
trary. Thus,  to  refer  to  the  leading  case  of  Cutter  v.  Powell  (ij, 
the  executrix  of  a  sailor,  who  was  hired  as  second  mate  for 
a  voyage  from  Jamaica  to  Liverpool  for  thirty  guineas,  failed 
to  recover  a  proportionate  part  of  his  wages  in  these  circum- 
stances :  The  sailor  had  died  before  the  whole  voyage  was 
completed ;  the  contract  was  held  to  be  entire ;  the  per- 
formance of  the  whole  service  was  a  condition  precedent, 
and  in  the  absence  of  proof  of  any  usage  to  pay  proportionate 
sums,  his  executrix  could  recover  no  part  of  the  thirty 
guineas.  So,  too,  saUors,  who  had  agreed  not  to  demand 
their  wages  or  any  part  thereof,  until  they  arrived  at  the 
port  of  discharge,  were  held  to  be  incapable  of  recovering 
wages  pro  raid  if  their  ship  were  lost,  or  the  voyage  fix>ni 
any  cause  were  not  brought  to  completion  Qc).    An  eariiy 


(A)  Sinclair  Y,  B(ncles{\S^\  9  B.  C.  vol.  ii.  p.  1. 

&  C.  92 ;  4  M.  &  R.  1.    This  case,  (k)  Abbott  on  Shipping  (Pte&tic8*t 

howeyer,  partly  turned  on  the  form  of  ed.),  464  :  see,  however,  C^andUr  t. 

the  action.  OrUves  (1792),  2  H.  BL  606,  n. 

(i)  (1796),  6  T.  R.  320;  Smith's  L. 
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case,  which  strikingly  illustrates  this  doctrine,  is  Throg- 
morixm  v.  Countess  of  Plymouth  (I),  The  Eari  of  Plymouth 
bad  appointed  a  person,  of  whom  the  plaintiff  was  adminis- 
trator,  to  collect  rents  at  a  salary  of  £100  a  year.  He  died 
after  serving  three  quarters  of  a  year.  The  administrator 
sued  the  EarPs  administratrix  for  remuneration  pro  raid. 
The  Court  held  that  nothing  was  due.  The  most  frequent 
illustration  of  the  doctrine  occurs  in  the  case  of  domestic 
servants  hired  for  a  definite  time.  If  dismissed  for  mis- 
conduct, they  forfeit  all  right  to  any  wages  which  have  not 
accrued  due,  even  for  the  time  which  they  have  served  (m). 
On  the  other  hand,  if  a  contract  he  not  to  do  a  specific  work 
for  a  specific  sum,  or  work  for  a  definite  teim  ;  if  the  work  be 
in  its  nature  apportionable,  and  no  remuneration  be  fixed 
upon;  if  the  parties  obviously  intended  payment  to  keep 
pace  with  accrual  of  benefit ;  if  there  be  no  express  contract 
or  custom  to  complete  work  before  any  remuneration  is  paid ; 
if  something  be  done  under  a  special  contract  which  is  not  in 
strict  accordance  with  it,  but  from  which  benefit  has  been 
derived ;  the  performance  of  a  part  will  entitle  a  workman 
to  partial  payment.  A  shipwright  was  employed  to  repair  a 
ship ;  no  sum  for  the  total  repairs  was  fixed ;  after  having 
completed  a  portion  of  the  work,  he  refused  to  go  on  till  he 
iras  paid  for  what  he  had  already  done ;  it  was  held  that  he 
could  recover  on  a  quantuvi  viet^it  (n). 

According  to  the  maritime  law,  freight  was  the  mother  of 

wages,  and  if  the  former  were  not  earned,  neither  were  the 

latter  (o).      The   Court  of  Admiralty,   especially  in   Lord 

Stowell'a  time,  sought  to  prevent  the  harsh  consequences  of 

this  principle  (p).     In  the  exercise  of  an  equitable  jurisdic- 

(0  (1S86)  3  Mod.  1&3  ;  1  Salk.  65.  titled  to  the  suit.) 

im)  Chap.   XXIII.       Crocker    v.  (n)  Roberis  v.  Havehck  (1882),  8 

M^ayneux  (1828),  8  C.   &  P.    470.  B.  &  Ad.  404. 

(("Wntiff  hired  for  a  year  and  pro-  (o)  See  The  Juliana  (1^22),  2  Dod. 

>idied  with  a  UTery  salt ;  wrongfully  504  ;  Maclachlan,  215. 

the  year;  could  not  (p)  The  Neptune,  (1824),  1   Hag. 


>kt%intaiii  trover  for  anit.  Of  course,  227  ;  and  eee  cases  cited  in  Lord 
Ike  might  hare  hronght  an  action  for  Stowell's  judgment  in  The  Juliana, 
^>eiiig  prevented  ftma  becoming  en-      note  (o). 
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tioD,  the  Admiralty  Court  decided  that  when  a  voyage  was 
described  in  the  articles  of  agreement  by  reference  to  various 
ports  of  delivery,  a  proportionate  claim  for  the  payment  of 
wages  attached  at  each  of  them,  and  that  all  attempts  to 
prevent  this  by  special  contracts  were  ineffectual  and  void  (q). 
The  Legislature  has  abolished  the  rule  that  wages  are  depen- 
dent on  the  eaiming  of  freight.  The  Merchant  Shipping  Act 
of  1854,  17  &  18  Vict.,  104,  sec.  183,  says:  "No. right  to 
wages  shall  be  dependent  on  the  earning  of  freight ;  and  evety 
seaman  and  apprentice  who  would  be  entitled  to  demand  and 
recover  any  wages  if  the  ship  in  which  he  has  served  had 
earned  freight,  shall,  subject  to  all  other  rules  of  law  and 
conditions  applicable  to  the  case,  be  entitled  to  claim  and 
recover  the  same,  notwithstanding  that  freight  has  not  been 
earned ;  but  in  all  cases  of  wreck  or  loss  of  the  ship,  proof 
that  he  has  not  exerted  himself  to  the  utmost  to  save  the  ship, 
cargo  and  stores  shall  bar  his  claim.'*  Section  184  of  the  same 
Act  says :  "  If  any  seaman  or  apprentice  to  whom  wages  are 
due  under  the  last  preceding  enactment,  dies  before  the  same 
are  paid,  they  shall  be  paid  and  applied  in  the  manner  herein- 
after specified  with  regard  to  the  wages  of  seamen  who  die 
during  a  voyage." 

By  the  maritime  law,  a  sailor's  wages  could  not  be  with- 
held or  reduced  because  he  was  sick  or  had  been  disabled  by 
an  accident  in  the  course  of  his  duties  (?*).  This  ia  still  so  if 
a  seaman  remain  on  board,  unless  the  sickness  or  accident 
be  the  result  of  his  own  default.  If  any  temporary  detention 
of  a  vessel  by  force— for  example,  by  an  embargo  or  capture 
followed  by  recapture — occurs,  the  seamen  will  be  entitled. 


iq)  The  Juliana  ;  Abbott  on  Ship- 
ping, Prentice's  ed.,  p.  465. 

(r)  Paul  y.  £den,  Abbott  on 
Shipping,  467,  Prentice's  ed.  ;  Cfiau' 
dler  V.  GrUvcs,  see  note  {k)y8upra.  The 
following  are  the  chief  cases  on  this 
subject : — Hullew  Heightman  (1802), 
2  East,  145  ;  Appleby  v.  Dodda  (1807), 
8   East,  300 ;    Countess  of  Harcourt 


(1824),  1  Hag.  248;  The  Minma 
(1825),  1  Hag.  347;  Oeorge  H<nne 
(1825),  1  Hag.  370;  Hillyard  v. 
MoutU  (1828),  3  C.  &  P.  98  ;  Sinclair 
V.  Bowles  (1829),  9  B.  &  C.  92  ;  Prince 
Prcderick  (1832),  2  Hi^.  894  ;  Jeiae 
V.  Boy  (1834),  1  Cr.  M.  &  R.  816  ; 
Buttoti  V.  Thompson  (1869),  L.  R.  2 
C.  P.  330. 
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not  only  to  their  own  full  wages,  but  also  to  wages  for  the 
period  of  detention  (s). 

Refniutiei'xition  for  work  Unskilfully  Done. 

For  work  which  is  executed  unskilfully  or  improperly,  or 

not  in  such  a  manner  as  was  bargained  for,  a  workman  will 

be    entitled  to   recover  only  the   reasonable  value   of  his 

services.     The  rule,  as  laid  down  in  some  early  cases,  was 

different     If  the  work  were  executed  under  a  special  contract, 

the  employer,  it  was  said,  must  pay  the  stipulated  price  and 

obtain  compensation  by  resorting  to  a  cross  action.      But 

since  the  decision  of  the  King's  Bench  in  Basten  v.  Butter  (t), 

a  more  reasonable  rule  has  been  recognised.  That  was  an  action 

l>y  a  carpenter  against  a  farmer  who  had  employed  him  to 

roof  a  bam.     Evidence  was  oflfered  at  nisi  p^*ius,  with  a  view 

tio  show  that  the  work  was  improperly  done.     The  evidence 

^Bvas  rejected.    The  Court  of  King's  Bench  set  the  verdict  for 

t;he  plaintiff  aside  on  the  ground  that  the  evidence  should 

liave  been  admitted ;  and  in  the  subsequent  case  of  Faims- 

^'uxnih  V.  Garrard  (u),  Lord  Ellenborough  stated  thus  the 

oorrect  rule  :  "  If  there  has  been  no  beneficial  service,  there 

shall   be  no  pay;    but  if  some  benefit  has  been  derived, 

though  not  to  the  extent   expected,  this  shall  go  to  the 

£^mount  of  the  plaintiff's  demand,  leaving  the  defendant  to 

Iiis  action  for  negligence.     The  claim  shall  be  co-extensive 

^vnth  the  demand.'*     In  illustration  of  this,  Monn^ypenny  v. 

^arUund  (x)  may  be  mentioned.    There    it  was  held  by 

Abbott,  C.J.,  that  a  surveyor  whose  estimate  of  the  cost  of  a 

l>ridge  turned  out  to  be  incorrect  to  a  considerable  amount, 

owing  to  his  not  having  examined  the  nature  of  the  soil, 

could  recover  nothing.     So  in  Bracey  v.  Carter  ( y),  it  was 

(*)  Beale  v.    Tliompson  (1804),   4  terials  employed,  in  rebuildinjr  the 

Xast,  546  ;  Maclachlan,  2S1  ;  Maude  front  of  a  house,  which,  when  finished, 

k  Pollock,  4th  ed.  I.  223.  was  in  great  danger  of  faUing.) 

(0  (1806)  7  East,  479.  (x)  (1824)  1  C.  &  P.  352. 

(m)   (1807)  1  Carap.  38.     (Action  (y)  (1840)  12  A.  k  E.  873  ;   see 

for  work  and  labour  done,  and  ma-  al8oZ<;  Zoir  v.  i?ri«^(?u;  (1815),  4  Camp. 


A 


>8 


THE  LAW  OF  MASTER  AND  SSBYAirr. 


lecided  that  a  solicitor  guilty  of  negligence,  by  reason  of 
^hich  all  the  previous  steps  taken  in  an  action  entrusted  to 
him  became  useless,  could  obtain  nothing  for  his  labour. 

In  the  Admiralty  Court  it  is  well  understood  that  a 
seaman  may  wholly  forfeit,  by  drunkenness  or  other  miscon- 
duct, his  right  to  wages.  Desertion  formerly  always  involved 
this  result  {z) ;  but  the  Merchant  Shipping  Act  has  invested 
the  Court  with  discretion  as  to  this  (a).  It  is  said  to  have 
been  laid  down  by  Lord  Stowell  (&)  that "  any  acts  which  will 
justify  a  master  in  discharsfing  a  seaman  during  the  voyasfe 
wm  lo  deprive  the  seaman  of  his  wages."  This  rule.  hoJ! 
ever,  is  not  followed,  at  all  events  in  the  case  of  ordinary 
seamen.  Thus  a  common  sailor  will  not,  though  a  mate 
or  other  person  in  authority  might,  forfeit  his  wages  for 
having  been  once  drunk.  To  warrant  this  there  must  be 
habitual  drunkenness  or  mutinous  conduct,  or  gross  dis- 
obedience, or  conduct  endangering  the  safety  of  the  ship  (c). 
In  Tlte  Thomas  Worthington{d),  Dr.  Lushington  thus 
indicates  the  principles  on  which  the  Court  acts:  "Cases, 
indeed,  may  occur,  even  in  this  Court,  where  the  misconduct 
may  be  of  so  gross  a  description  that,  independent  of  any 
actual  loss  sustained  by  the  owners,  the  entire  forfeiture  of 
wages  would  ensue ;  as,  for  instance,  if  a  master  had  at- 
tempted to  commit  barratry ;  or  if  throughout  a  voyage  he 
had  shown  gross  incapacity,  or  had  been  constantly  drunk. 


184.  (Value  of  floods  lost  by  a 
servant  de<]  acted  from  wages  due  ;  it 
being  part  of  the  agreement  between 
plaintiff  and  defendant  that  the 
former  should  i>ay  out  of  his  wages 
for  the  value  of  goods  which  were  in- 
trusted to  him,  and  which  were  lost 
by  his  negligence.)  Duncan  v.  Blun- 
dell  (1820),  8  Sta.  6  ;  Chapel  v. 
ffickes  (1833),  2  Cr.  k  M.  214  ;  Cle- 
worth  V.  PicX/orrf  (1840),  7  M.&W. 
314  ;  Tunur  v.  Diaper  (1841).  2  M. 
k  G.  241  ;  Xewfon  v.  Forstt-r  (1844), 
12  M.  k  W.  772.  It  is  submitted 
that  in  cases  where  the  original 
contract  was  to  pay  so  much,  Rubjcct 
to  certain  deductions,  it  would  still 


be  unnecessary  to  counterclaim. 

(z)  The  Pearl  asOi),  6  C.  Rob. 
224  ;  Machl.  on  Merchant  Shipping, 
240. 

(a)  17  &  18  Vict.,  c  104,  a.  248. 

(6)  The  Exeter  (1799),  2  C.  Rob. 
261.  Dr.  Lushington  in  The  Blaht 
;1839),  1  W.  Rob.  78.  No  aocU 
expressions  are  found  in  the  report 
of  The  Exeter,  in  2  C.  Rob.  261. 

(c)  The  Malta  (1828),  2  Hag.  158 
The  Gondolier  (1886),  3  Hag.  190 
The  Blake  (1839),  1  W.  Rob.  78 
Maclachlan,  231. 

{d)  (1848),  8  W.  Rob.  128,  133; 
Maclaclilan,  231. 
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In  either  of  these  cases,  would  this  Court  be  justified  in 
pronounciDg  for  any  part  of  his  wages  under  the  contract  ? 
Unquestionably  not ;  and,  if  any  such  case  came  before  me, 
I  should  not  hesitate  for  a  single  moment  in  rejecting  his 
claim  in  toto" 

It  is  sometimes  laid  down  that  a  master  cannot  set-off,  by 
*way  of  equitable  defence,  damage  sustained  in  consequence 
of  goods  having  been  lost  by  a  servant's  negligence  (e).    Now^ 
"however,  under  the  Judicature  Acts,  Order  XIX.,  r.  3,  "  a 
defendant  in  an  action  may  set  off,  or  set  up,  by  way  of 
connterclaim   against  the  claims  of  the  plaintiff,  any  right 
or  claim,  whether  such   set-off  or  counterclaim  sound  in 
damages  or  not,  and  such  set-off  or  counterclaim  shall  have 
^he  same  effect  as  a  statement  of  claim  in  a  cross  action,  so 
ms  to  enable  the  Court  to  pronounce  a  final  judgment  in  the 
same  action,  both  on  the  original  and  on  the  cross  claim. 
3ut  the  Court  or  a  Judge  may,  on  the  application  of  the 
;plaintiff  before  trial,  if  in  the  opinion  of  the  Court  or  Judge 
such  set-off  or  counterclaim  cannot  be  conveniently  disposed 
of  in  the  pending  action,  or  ought  not  to  be  allowed,  refuse 
3>ermi8sion  to  the  defendant  to  avail  himself  thereof"  (/). 
Under  the  Employers  and  Workmen  Act,  1875  (38  &  39  Vict., 
c  90,  8.  3,  subs.  1),  the  County  Court  "  may  adjust  and  set-off, 
the  one  against  the  other,  all  such  claims  on  the  part  either 
of  the  employer  or  of  the  workman,  arising  out  of  or  inci- 
dental to  the  relation  between  them,  as  the  Court  may  find 
to  be  subsisting,  whether  such  claims  are  liquidated  or  unli- 
quidated, and  are  for  wages,  damages,  or  otherwise"  (g). 


{e)  Le  Lair  v.    Bristato  (1815),  i 
Cunp.  134. 

(/)  AkUrsoHX.  MaddUon  (1881), 
50  L.  J.  Q.  B.  4^^.  (Action  brought 
by  the  plaintiff  as  heir-at-law  to 
recoTer  title-deeds  of  certain  pro- 
Mrtj.  The  defendant,  who  had  been 
lor  some  yean  in  the  service  of  the  in- 
testate T.  A.  as  housekeei)er,  connter- 
elaimed  for  a  declaration  that  she  was 
entitled  to  a  life  estate  in  a  farm. 
At  the  trial  the  jnry  found  that  the 
defendant  was  induced  to  serve  T.  A. 


as  housekeeper  by  a  promise  made  ver- 
bally to  her  to  make  a  will,  leaving  her 
a  life  interest  in  the  farm.  The  Judge 
entered  judgment  for  the  defendant ; 
but  the  Court  of  Appeal  set  it  aside 
on  the  ground  that  the  contract  re- 
lated to  land,  and  that  there  had  not 
been  part  performance  sufficient  to 
take  the  case  out  of  the  Statute  of 
Frauds. ) 

ig)  HindhyY,  Uaslam  (1878),  L. 
R.  3  Q.  B.  D.  481. 


i 
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Wages,  tvlten  and  hmv  payable. 

A  master  is  responsible  for  the  payment  of  wages,  even 
though  the  servant  has  been  hired  by  the  bailiflFor  overseer  (gr) 
It  is  sometimes  said  that  at  Common  Law  wages  are  due  and 
payable  when  they  are  earned,  but  in  practice  this  point  is 
governed  by  custom  or  the  terms  of  the  contract.  In 
Ridgway  v.  Hungerford  Market  Co,  (A),  the  Court  thought 
that  evidence  of  successive  quarterly  payments  of  the  salary 
of  a  clerk  was  sufficient  to  show  that  he  was  entitled  to 
payment  of  his  salary  quarterly,  although  the  minutes  of  his 
appointment  in  the  company*s  books  merely  mentioned  an  an- 
nual salary,  and  did  not  mention  the  periods  at  which  it  was 
payable.  So  far  as  seamen  are  concerned,  the  time  of 
payment  of  wages  is  fixed  by  the  Merchant  Shipping  Act 
(17  &  18  Vict.,  a  104,  ss.  182,  187).  In  the  case  of  ships 
in  the  home  trade,  it  is  two  days  after  the  termination  of  the 
agreement,  or  at  the  time  when  the  seaman  is  discharged, 
whichever  fii*st  happens. 

The  Legislature  has  in  various  statutes  imposed  restric- 
tions on  the  mode  of  paying  wages.  Thus,  in  the  Truck  Act 
(I  &  2  Will.  IV.,  c.  37),  it  has  laid  it  down  that  contracts  for 
the  hiring  of  artificers  are  to  be  paid  in  current  coin  and  not 
in  goods  (i).  So  in  the  Coal  Mines  Regulation  Act  (35  &  36 
Vict.,  c.  76,  s.  16),  and  the  Metalliferous  Mines  Regulation 
Act  (35  &  36  Vict.,  c.  77,  s.  9),  it  is  enacted  that  wages  shall 
not  be  paid  at  any  public-house  or  beershop  to  persons 
employed  at  any  mine  to  which  the  Acts  apply  (j). 


(g)  Nahonie  v.  Scott  (1815), 
Hume,  Decisions,  353. 

(A)  (1835),  4  N.  &  M.  797 ;  8  A. 
k  E.  171. 

(t)  See  Part  II.  Chapter  IV. 

{j)  Wages  may  be  recovered  in 
the  County  Courts,  or  proceedings 
may  be  ti^en  under  the  Employers 
and  Workmen  Act,  1875  (38  &   39 


Vict.,  c.  90,  s.  4),  Part  II.,  Chap- 
ter XIV.  As  to  recovery  of  wages 
of  seamen,  see  17  &  18  Vict.,  c.  104, 
s.  187  ;  43  &  44  Vict,  c.  16,  8.  11  ; 
31  &  32  Vict,  c  71,  8.  8,  aub- 
sec.  2.  County  Courts  which  have 
Admiralty  jurisdiction  may  enter- 
tain claims  for  wages  when  amount 
claimed  does  not  exceed  £150.    As  to 
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Subject  to  what  is  hereinafter  stated,  servants  of  a  com- 
pany are  not  entitled  in  full,  in  priority  to  other  creditors,  to 
mny  part  of  their  wages  or  salary,  and  the  winding-up  order 
is  notice  of  their  discharge  (k).  In  a  case,  however,  decided 
T)y  Page  Wood,  V.C.,  where  an  official  liquidator  was  ap- 
j])ointed  and  there  was  actual  business  to  transact  after  the 
^winding-up,  it  was  held  that  a  servant  of  a  company  engaged 
iJfor  a  period  terminating  1st  July,  1870,  was  entitled  to  the 
^present  value  of  an  annuity  ending  at  that  date  (Z). 

It  must  be  added,  however,  that  in  Re  Nmi^on  Iron  Works 
^o.  (m),  Jessel,  M.R.,  and  in  Re  Association  of  Land  Finan- 
ciers {n)^  Malins,  V.-C,  made  ordera  for  payment  in  full  of 
^^orkmen*s  wages  in  priority  to  all  other  debts  after  presen- 
ilation of  petition  for  winding-up,  on  the  strength  of  the  tenth 
^section  of  the  Judicature  Act,  1875,  which  assimilates  the  rules 
in  winding  up,  companies  to  the  rules  in  bankruptcy.  "  In 
Tjankruptcy,"  said  Malins,  V.-C,  "  servants  had  priority  to  the 
extent  of  £50,  and  it  appears  to  me  that  it  must  have  been  the 


medies  of  married  women,  see  45  & 
^46  Vict.  c.  75,  and  Chapter  VI.     As 
inCuito*  remedies  for  waji^s,  Judi- 
ture  Acts,  Ord.  XVI.  r.  8  (infants 
006  as    plaintiffs  by  their    next 
Vriends) ;  Connty  Court  Rules.  1875, 
^Drd.  v.,  r.  7  (ditto) ;  Ord.  IV.  r.  9 
<nezt  friend   to  be  responsible    for 
^»fta) ;  9  &  10  Vict  c.  95,  s.  64  (in- 
'^uit  may  sue  for  "any  sum  of  money 
^not  greater  than  twenty  |H>unds  which 
^inay  be  due  to  him  for  wages  or  piece- 
^work,  or  for  work  as  a  servant,  m  the 
same  manner  as  if  he  were  of  full 
age**).     Where  under  sect  1  of  the 
<^uity  Courts  Act,  1875,  the  leave  of 
the  judge  or  registrar  is  required  for 
the  uane  of  a  default  summons,  such 
leave  may  be  given  in  all  cases  except 
where  the  affioAvit  given  in  Schedule 
A.  to  the  Act  discloses  "  that  the  de- 
fendant is  a  domestic  or  menial  ser- 
vant,  a  labourer,  a  servant  in  hus- 
bandry, a  journeyman,  an  artificer,  a 
handicrmftnnan,aminer,  or  any  person 
cngi^ged  in  manual  labour  ; "  but  no 
such  leave  is  required  if  the  action  be 
ioit  the  price,  value,  or  hire  of  good 


sold  and  delivci-ed,  or  let  on  hire  to 
the  defendant,  to  be  used  or  dealt  with 
in  the  way  of  his  trade,  profession,  or 
calling.     Ord.  IV.  r.  5. 

(!•)  Chapman's  Case  (1866),  L.   R, 
1  Eq.  346. 

(0   YellancTa  Case  (1867),  L.  R.  4 
Eq.  350. 

(m)  (1877),  26  W.  R.  53. 

(n)  (1881),  L.  R.  16  Ch.  D.,  873; 
and  see  In  re  Albion  Steel  and  Wire 
Cq.  (1878),  L.  R.  7  Ch.  D.  647,  where 
Jessel,  M.R.,  took  a  narrower  view  of 
the  tenth  section.  Shirreff^a  Claim 
(1872),  L.  R.  14  Eq.  417  ;  42  L.  J. 
Ch.  5.  (Shirreff,  manager  of  a  com- 
pany ;  by  articles  of  association,  it 
was  provided  that  if  he  should  be 
dismissed,  the  company  were  to  pay 
him  the  full  amount  of  money  paid 
upon  his  shares  in  the  company. 
The  company  ordered  to  be  wound 
up  ;  S.  held  entitled  to  prove  in  wind- 
ing up  for  the  sum  specified,  subject 
to  a  set-off  of  money  paid  to  him  as 
remuneration  for  being  liquidator.) 
See  the  SUnnaries  Act  of  1869  (32  k 
8  Vict.  c.  19    .       6). 
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intention  of  the  Legislature  to  extend  this  rule  to  windings  up. 
It  is  an  obvious  act  of  justice,  and  it  is  monstrous  to  suppose 
that  the  Legislature  could  have  intended  the  servants  of  a 
company  to  be  utterly  destitute  when  that  is  not  the  rule  in. 
bankruptcy,  and  the  Legislature  has  said  the  same  rules  as 
to  unsecured  creditors  are  to  prevail  in  windings  up." 


Effect  of  Bankruptcy  on  Wages, 

By  the  Bankruptcy  Act  of  1869  (32  &  33  Vict  c.  71),  sec 
32,  it  is  enacted  as  follows :  "  The  debts  hereinafter  mentioned 
shall  be  paid  in  priority  to  all  other  debts.  Between  them- 
selves such  debts  shall  mnk  equally,  and  shall  be  paid  in 
full,  unless  the  property  of  the  bankrupt  is  insufficient  to 
meet  them,  in  which  case  they  shall  abate  in  equal  propor- 
tions between  themselves ;  that  is  to  say :  **  (1.)  Parochial 
or  other  local  rates,  assessed  taxes,  land  tax,  and  property  or 
income  tax ;  (2.)  ''  All  wages  or  salary  of  any  clerk  or 
servant  in  the  employment  of  the  bankrupt  at  the  date  of 
the  oi*der  of  adjudication,  not  exceeding  four  months*  wages 
or  salary,  and  not  exceeding  fifty  pounds ;  all  wages  of  any 
labourer  or  workman  in  the  employment  of  the  bankrupt  at 
the  date  of  the  order  of  adjudication,  and  not  exceeding  two 
months'  wages  "  (o).  Sect.  90  says :  "  Where  the  bankrupt 
is  in  receipt  of  a  salary  or  income  other  than  as  aforesaid " 
(officer  of  army  or  navy,  officer  or  clerk  in  the  civil  service, 
or  in  the  enjoyment  of  any  pension  or  compensation  granted 
by  the  Treasury),  "  the  Ck)urt  upon  the  application  of  the 
trustee  shall  make  such  order  for  the  payment  of  such 
salary  or  income,  or  of  any  part  thereof,  to  the  tnistee 
during  the  bankruptcy,  and  to  the  registrar  if  necessary  after 
the  close  of  the  bankruptcy,  to  be  applied  by  him  in  such 
manner  as  the  Court  may  direct." 

(o)  ThiB  seetion  does  not  apply  to       Walter  (1873),  L.  R.  15  Eq.  412  ;  42 
compositions  under  s.  126;  Ex  parU      L.  J.  Bank.  49 ;  21  W.  S.  62t. 
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The  Act  does  not  define  ''clerk  or  servant;*'  but  the 
decisions  which  are  cited  (see  Appendix  A.),  turned  on 
similar  clauses  in  the  previous  Acts,  6  Geo.  IV.  c.  16,  s.  48, 
and  5  &  6  Vict  c  122,  ss.  28,  29,  and  12  &  13  Vict.  c.  106, 
83. 168  and  169  {p\ 

Sect  15,  sub-sect.  2,  of  the  Act  of  1869,  states  that,  "The 
tools  (if  any)  of  his  (the  bankrupt's)  trade,  and  the  necessary 
wearing  apparel  and  bedding  of  himself,  his  wife,  and  children, 
to  a  value,  inclusive  of  tools  and  apparel  and  bedding,  not 
exceeding  twenty  pounds  in  the  whole,"  do  not  pass  to  the 
trustee. 


Attachment  of  Wages, 

The  Wages  Attachment  Abolition  Act  of  1870,  the  33  & 
34  Vict  30,  sect.  1,  enacts  "  that,  after  the  passing  of  this 
Act,  no  order  for  the  attachment  of  the  wages  of  any  servant, 
labourer,  or  workman  shall  be  made  by  the  judge  of  any 
Court  of  Record  or  inferior  Court"  {q). 


Executors,  Legacies,  &c. 

Notwithstanding  some  dicta  to  the  contrary,  servants  do 
xwt  seem  entitled  to  any  preference  for  their  wages  from 
executors  (r).  It  was  in  effect  laid  down  by  Lord  Hardwicke 
^  -fiicliardlaan  v.  Qreese  («),  that,  contmry  to  the  well-known 
nile  of  equity,  legacies  to  servants  were  not  to  be  taken  to 
be  in  satisfaction  of  debts  due  to  them  for  wages ;  but  the 
*roe  view  appears  to  be,  that  while  a  legacy  equal  to  or  in 
excess  of  such  a  debt  will  be  taken  to  be  in  satisfaction  of 

(f)  8m  Appendix  A.  17  Ch.  D.   70;  Oordon  ▼.  Jennings 

(f)  Sdary  payable  quarterly,  and  (1882),    L.  R.  9  Q.  B.  D.  45 ;  46  L. 

>^<iiiea]itil  afiatare  date,  cannot  be  T.  534  ;  51  L.  J.  Q.  B.  417  :  (salary 

^•ched  under  OnL  XXIV.,  rr.  3&4,  of  £200  a  year  of  a  secretary  to  a 

^  Cooittv  Coart    Rules;  Hall   v.  company  not  "wages*' of  a '*  servant*' 

^**etf  (1877),  L.  R.  3  Q.   B.   D.  within  the  Act). 

^^M7L  J.  Q.  B.   15  ;  87  L.  T.  (r)  Williamson  Executors,  1029 n. 

^;  & parU  WiekM  (1881),   L.  R.  («)  (1743),  3  Atk.  69. 
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it,  the  Court  will  infer  a  contrary  intention  from  slight 
circumstances.  Thus,  a  legacy  bequeathed  by  an  old  lady 
to  a  servant  was  held  by  Lord  Hardwicke  to  be  not  in  satis- 
faction of  wages  due,  because  the  legacy  was  made  payable 
one  month  after  the  death  of  the  testatiix  (t). 


Premcmption  of  Payment  of  Wages. 

Claims  for  wages  are  subject  to  the  Statutes  of  Limitations, 
21  James  L,  c.  16,  and  (as  to  seamen's  wages)  to  4  Anne, 
c.  16,  ss.  17,  18,  and  19,  and  are  barred  within  six  years. 
In  one  case  a  steward,  who  had  permitted  his  master  to 
retain  his  salary  from  time  to  time  in  his  hands,  was  allowed 
after  his  master's  death  in  an  administration  action  to  claim 
an  account  of  arrears  of  twenty  years  (u).  It  is  laid  down  in 
several  cases,  that  if  a  servant  has  left  his  employer's  service 
a  considerable  time  without  making  a  claim  forwages, payment 
of  all  wages  will  be  presumed.  Such  a  view  was  stated  by 
Abbott.  C.J.  (v),  Parke,  B.  (x),  and  Gaselee,  J.  (y) ;  but  the 
proposition  does  not  appear  to  be  one  of  law,  but  merely  an 
inference  of  good  sense,  almost  irresistible  in  the  case  of 
servants  who  are  wont  to  be  paid  weekly  or  at  other  short 
intervals. 


I 


{f)  Cited  in  Mathews  v.  Mafhews 
(1755),  2  Ves.  Sen.  at  p.  636  ;  Wil- 
liams on  Executors,  1304 ;  Koper  on 
Legacies,  1053. 

(u)  He  Hawkins  (1880),  28  W. 
R.  240.  (It  was  the  practice  of  a 
master  and  steward  to  allow  the 
steward  to  retain  his  salary  out  of 
money  in  his  hands  ;  in  an  action  by 
executor  of  master,  held  that  the 
steward  might  claim  in  account  his 
salary  for  twenty  years.)  See  also 
Banner  \.  Berridije  (1881),  L.  R.  18 
Ch.  D.  254.  RUhion  v.  Orissell 
(1870),  L.  E.  10  Eq.  398  ;  18  W.  R. 
821.  (The  plaintifi,  defendant's  ma- 
nager,   was    held    not   entitled,  in 


absence  of  fraud,  to  interest  on  each 
overbalance  from  the  year  at  which  it 
was  ascertained,  but  only  from  the 
time  of  demand).  Pearae  v.  Chreen 
(1819),  1  Jac.  &  W.  135  ;  Teedy,  Been 
(1859),  24  L.  J.  Ch.  782. 

(v)  See  Selle7i  v.  Norman  (1829), 
4  C.  &  P.  81  a  ;  Lucas  v.  XodUi- 
lishi  (1795),  1  £sp.  296.  Interest  not 
allowed  on  claims  for  work  and  labour; 
Trelawney  v.  Thomas  (1789),  1  IL  B. 
303  ;  Milsoin  v.  ffoicard  (1S21),  9 
Price  184. 

(x)  Gough  V.  Findon  (1851),  7  Ex. 
50. 

{y)  Sellen  y.  Korman  (1829),  4  C. 
k  P.  80. 
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Insurance  of  Wages, 

Insurance  of  seamen's  wages  is  invalid  as  being  contrary 
public  policy  (a).     On  the  other  hand,  it  was  always  pcr- 
r^nissible  for  a  master  to  insure  his  wages  (6). 

^       (a)  Hie  Juliana  (1882),    2   Dod.  lowed  to  insure  tlieir  wages,  chiefly 

^^>9;     The  Neptune  (1824),    1  Hag.  because    their    wages    depended  on 

^  9.  earning  freight.  This  bciog  no  longer 

(J)  King  r.  Olovcr  (1806),  2  B.  &  the  case,  is  the  rule  in  force  ? 
.  N.  R.  206.     Seamen  were  not  al- 
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Skrvast. 
Ex  parte  Neal  (1829),  Mont.  & 
lac  194.     Traveller  engaged  at 
aalaiy,  within  6  Geo.  IV.,  c. 
^1.6,8.48. 

Ex  parte  Gough  (1833),  3  D.  & 
^CJ.  189;  Mont.  &  Bli.  417.  A 
^^lerk,  though  at  the  time  he  was 
^^ngaged  his  master  was  uot  a 
^lader  within  the  meaning  of  the 
^^ankruptcy  Acts,  if  the  petitioner 
"^rasy  in  fact,  at  the  time  of  the  com- 
^QUflsion,  clerk  to  such  a  trader. 

Ex  varte  Humphreys  (1833),  3 
T).  &  C.  114 ;  Mont.  &  Bli.  413.  A 
funeral  hiring  of  a  clerk,  with  the 
:x^e8ervation  that  the  wages  are  to 
\h:  paid  weekly  within  6  Geo.  IV., 

C  16y  8.  48. 

ExparU  Collyer  (1834),  2  Mont.  & 
A.  29 ;  4  D.  &  C.  520.  A  manager 
of  a  cotton  mill  paid  so  much  a 
year  in  weekly  sums. 

Ex  parU  Sanders  (1836),  2  Mont. 
&  A.  684  ;  2  Dea.  40.  A  clerk 
compelled  to  leave  the  bankrupt's 
lemce  several  months  before  the 
bankruptcy  on  account  of  his 
master^s  inability  to  pa;f  salary, 
and  his  master  having  assigned  all 


Not  Servant. 

Ex  parte  Grellier  (1831),  Mont 
264,  reversing  Mont.  &  Mac.  95. 
Under  6  Geo.  IV.,  c.  16,8.  48.  The 
workmen  of  a  coach-maker  who 
worked  by  the  piece,  and  who  got 
a  specific  sum  for  each  job. 

Ex  parte  Craufoot  (1831),  Mont 
270.  Weekly  labourers,  excava- 
tors, bricklayers. 

Ex  parte  Skinner  (1833).  Mont. 
&  Bli.  417.  Guard  of  a  coach  at 
weekly  wages  not  within  6  Geo. 
IV.,  c.  16,  8.  48.  See  Ex  j^rte 
CoUyer,  coiTecting  the  report  ol  this 
case.  The  hiring  need  not  be  for  h 
year,  but  must  be  of  longer  dura- 
tion thau  a  week. 

Ex  parte  Bennett  {l^Z%),Z  Mont 
&  A  669.  A  clerk  who  voluntarily 
leaves  insolvent  master  not  within 
6  Geo.  IV.,  c.  16,  s.  48. 

Ex  parte  6'«e  (1839),  Mont.  &  C. 
99.  A  clerk  who  has  involuntarily 
quitted  the  bankrupt's  service 
nine  months  previous  to  the  fiat 
by  reason  of  the  approaching  in- 
solvency and  the  decreasing  busi- 
ness of  the  bankrupt,  the  clerk  in 
the   meanwhile    getting   employ- 
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Servant. 
Iu8  estates  and  effects  ;  entitled  to 
six  mouths'  wiu^es. 

Ex  parte  Somborg  (1842),  2 
Mont.  U  &  De  G.  642.  The  mate  of 
a  vessel  hired  by  master,  who  was 
part  owner,  witmn  sec.  48  of  6  Geo. 
IV.,  c.  16. 

Ex  vQrte  Harris  (1845),  9  Jur. 
497  ;  De  Gex,  165.  Clerk  entitled, 
though  absent  from  business  owing 
to  ill  health  for  three  months 
before  the  bankruptcy. 

Ex  paHe  Hickin  (1860),  14  Jur. 
405  ;  3  De.  G.  &  S.  662.  Petitioner 
entered  service  of  bankrupt  as 
book-keeper  and  cashier  in  1844  ; 
continuea  as  such  until  December, 
1848,  without  coming  to  agreement 
as  to  salary.  It  was  then  agreed 
that  the  salary  should  be  £250  a 
year  from  1844 ;  the  reason  why 
no  earlier  arrangement  was  made 
being  that  the  l^krupt  led  peti- 
tioner to  believe  that  he  should 
share  in  the  profits  of  a  certain 
patent. 

Ex  parU  Oldham  (1858),  32  L. 
T.  181.  A  derk  to  a  custom  house 
agent,  encaged  his  evenings  in  the 
bankrupt^  services,  held  entitled 
to  allowance  under  168  sec.  of 
Act  of  1849. — Commissioner  Goul- 
bum. 

Ex  parte  Chipchase  (1862),  11 
W.  R.  11  ;  7  L.  T.  N.  S.  290.  A 
city  editor  of  a  newspaper  em- 
ployed at  a  weekly  salary  ;  engage- 
ment terminable  at  month's  notice. 


Not  Servant. 
ment  elsewhere,   not  within  the 
Act. 

Ex  parte  Ball  (1853),  3  De  G.  M. 
&  G.  155.  "  Drawers  "  who  were 
paid  by  and  attached  to  the  colliers 
employed  by  the  bankrupt,  and 
who  were  in  attendance  on  the 
colliers. 

Ex  parte  Simmons  (1858),  30  L. 
T.  311.  A  clerk  paid  by  commis- 
sion on  the  goods  sold  by  him,  and 
not  at  a  fixed  salary,  not  ¥rithin 
sec.  168  of  Act  1849.— Commis- 
sioner Fane. 

Ex  parU  Butler  (1857),  28  L.  T. 
M.  375.  A  person  who  was  em- 
ployed as  accountant  at  an  annual 
salary  of  £120,  and  who  was  the 
petitioning  creditor  in  respect  of 
salary  upon  which  the  adjuoication 
issued,  not  a  servant  within  168 
sec.  of  Act  of  1849.  —  Com- 
missioner Goulbom. 

Ex  parte  Harcourt  (1858),  31  L. 
T.  188.  A  singer  at  a  tavern  not 
within  the  Act  of  1849. — Commis- 
sioner Fane. 

Ex  parU  Walter  (1873),  L.  R. 
15  Eq.  412 ;  42  L.  J.  B.  49  ;  21 
W.  R  523.  A  non-resident  mode- 
master  and  a  drill-sergeant  engaged 
to  attend  a  school  twice  a  week  at 
a  certain  rate  per  hour  or  per 
lesson,  not  preferential  crediton 
within  sec.  32,  sub-sec.  2  of  the 
Act  of  1869. 

Ex  parteHbmiMon  (1842),2  Mont, 
D.  &  De  G.  462.  Question  con- 
sidered but  not  decided,  whether 
misconduct  by  servant  or  clerk  is 
a  good  ground  for  refusing  pay- 
ment. 


In  Ex  parte  Hampson,  2  Mont.  D.  &  De  G..  p.  468,  it  was  said  that  a 
clerk  must  wait  till  there  is  a  sufficient  sum  for  payment  of  lus  demand 
after  the  expenses  of  working  the  fiat  have  been  provided. 

Servants  are  not  bound  to  wait  until  the  trustee  has  examined  the 
debtor  as  to  his  affairs  :  Ex  parte  Pmcis  (1873),  L.  R.  17  Eq.  130.  See 
as  to  proof  for  proportion  of  salaiy,  which  would  have  accrued  after 
winding  up,  YeUaruts  Case  (1867),  L.  R.  4  Eq.  350  ;  Clark*s  Com  {18G9\ 
L.  R  7  Eq.  650  ;  38  L.  J.  Ch.  662  ;  20  L.  T.  N.  S.  774 ;  Ex  parte  Llynvi 
Coal  Co.  (1871),  L.  R.  7  Ch.  Ap.  S8. 
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CHAPTER  XIV. 


DURATION  OF  THE  CONTBACT. 


is  the  duty  of  a  master  to  receive  his  servant 
his  employment,  and  to  retain  him  in  his  service 
for     -%jie  time  agreed  upon. 


the  absence  of  circumstances  showing  an  intention  or 
m  to  the  contraiy,  hiring  will  be  presumed  to  be  for  a 
y^*"^^^  (a),  or,  as  it  is  often  expressed,  general  hiring  or  hiring 
^h^-^i  no  term  is  fixed  is  presumed  to  be  a  yearly  hiring. 
presumption,  it  has  been  said,  was  established  in  order 


Th 


^  Sive  master  and  servant  the  benefit  of  all  the  seasons  (&). 

^^^^ore  probable  explanation  of  it  is  that  it  arose  in  conse- 

<\^eiioe  of  the  statutory  enactment  (5  Eliz.  c.  4,  sections  3 

^^  7,  and  other  statutes),  long  in  force,  that  hirings  should 

^  by  the  year.    The  presumption  is  limited,  according  to 

*Kn&e  judges,  to  servants  in  husbandry  (c) ;  but  the  weight 

^  authority  appears    to  show    that    it   is   applicable    to 


(a)  Coke  Litt  42  b.  :  <*  If  a  man 
itetain  a  servant  generally  without 
tipresain|[  any  time,  the  law  shall 
coostme  it  to  be  for  one  year,  for 
that  retainer  is  according  to  law.** 
fhwuU  T.  (7as4  (1884),  3  N.  &  M. 
177;  5  B.  &  Ad.  904.  (Hiring 
of  a  warehouseman,  wages  payable 
iMDthly.)  BeetUm  T,  Collyer  {IS27), 
4  Bing.  809 ;  12  Moore,  652 ;  2  C. 
k  P.   807 ;  (hiring   of   a   clerk  at 


monthly  wages)  ;  Turner  v.  JRobinson 
(1833),  2  N.  &  M.  829 ;  HuUman 
V.  BoulnoU  (1826),  2  C.  &  P.  510 ; 
Creeny,  J^rigfU  {\S7 6),  L.  R.  1  C. 
P.  D.  591.  In  America  a  general 
hiring  is  regarded  as  pritrii  facie 
a  hiring  at  wm.  Wood,  272. 

{b)  Story  on  Contracts,  s.  1290. 

(c)  HuUman  y.  BoulnoiSj  see  note 
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all  kinds  of  servants  (d).    It  exists  whether  a  contract,  be 
in  writing  or  not  {e),  and  even  if  it  be  conditional  (/). 

This  presumption  is  not  irrebuttable  (g) ;  it  may  be  dis- 
placed by  stipulations  in  the  contract  as  to  times  of  payment, 
or  by  other  circumstances.  It  does  not  exist  when  there 
really  is  no  hiring  or  agreement  to  retain.  Thus,  in  BayUy 
V.  Rimmell(h),  the  plaintiflF  served  the  defendant  as  as- 
sistant surgeon  for  nearly  half  a  year  without  a  specific 
contract  of  hiring ;  and  had  been  paid  vaiious  sums  at  no 
fixed  periods.  He  fell  ill  and  did  not  return  to  his  employ- 
ment. In  an  action  by  the  plaintiflF  for  remuneration,  on 
behalf  of  the  defendant  it  was  contended  that  he  could 
not  recover  anything,  as  the  hiring  was  for  a  year. 
But  the  Court  decided  that  the  plaintiflT  might  re- 
cover on  a  quantum  meruit  for  the  sei-vices  which  he 
had  actually  performed.  In  practice  the  presumption  is  no 
sure  guide.  JSIo  precise  rules  on  the  subject  can  be  laid 
down  ;  each  case  must  be  considered  by  itself.  The  following 
considerations,  however,  may  be  useful  as  guides :  (1.) 
The  circumstance  that  payment  of  wages  takes  place  weekly 
or  monthly  is  strongly  in  favour  of  the  view  that  a  hiring 
is  for  a  week  or  a  month  ;  if  this  circumstance  stand  by 
itself,  it  will  be  conclusive  as  to  the  duration  of  the  con- 
tract (i).  (2.)  This  fact  may  be  modified  by  others,  as  was 
pointed  out  in  Davis  v.  MarahaU  (&).  Yearly  servants  often 
stipulate  for  the  payment  cf  their  wages  at  short  intervals ; 
and  an  arrangement  to  pay  weekly  or  monthly  may  be  merely 
for  the  convenience  of  a  yearly  servant.     (3.)  The  nature  of 


{(DLilley  v.  Elici n  {ISiS),  11  Q. 

B.  742  ;  Turner  v.  Jiobinson^  see 
note  (a) ;  Holcroft  v.  Barber  (1843), 
1  C.  &  K.  4  ;  Baxter  v.  Nurse  (1844), 
1  C.  &  K.  10  ;  6  Al.  &  G.  938  ;  18  L. 
J.  C.  P.  82. 

(c)  Eldertoii  v.  Bmnumt  (1847 — 
1853),  4  C.  B.  479  ;  6  C.  B.  160  ;  13 

C.  B.  495  ;  4  H.  of  L.,  624. 

(/)  R,  V.  Sandhurst  (1827),  7  B. 
k  C.  657  ;  A',  v.  Byker  (1823),  2  B. 
k  C.  114. 


ig)  See  Tindal,  C.  J. ,  in  Baxter  v. 
Nurse,  see  note  ((2),  (hiring  of  editor 
of  a  new  |>eriodical),  and  Pollock, 
C.  B.,  in  Fairmany,  Oakford  (1860), 

5  H.  &  N.  635 ;  29  L.  J.  Ex.  459. 
{h)  (1836).  1  M.  &  W.  606. 

(t)  R.  V.  ,SL  Andrew's  (1828),  8  B. 

6  C.  679  ;  R.  v.  Nexottm  (1788),  8 
T.  R.  453,  per  Buller,  J.  So  in  iS. 
V.  Doddcrhill  (1814),  3  M.  &  a  843. 

{k)  (1861).  4  L.  T.  K.  S.  216  : 
9  W.  R.  520. 
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^^e  empIoymeDt  must  also  be  taken  into  account.     It  makes 

*  Qiaterial  diflference  in  this  point  of  view,  whether  the  set- 

^ant  be  a  labourer  or  a  secretary,  an  editor  or  a  sub-editor 

or  an  accountant     It  is  improbable  that  persons  of  education 

folding  highly  paid  offices  would  consent  to  very  short  terms 

of  engagement   (4.)  Custom  often  governs  the  matter.  Thus, 

^  ^n  action  for  wrongful  dismissal  of  the  editor  of  a  periodical, 

eridence  was  given  that  it  was  the  usage  that  editors,  sub- 

^i'tore,  and  reporters,  and  all  who  are  regularly  employed 

"I^OTi  a  newspaper,  in  supplying  a  particular  department,  are 

^'^ST^ged  for  a  year,  unless  there  is  an  express  agreement  to 

th^    contrary  (m).     See  Holcroft  v.  Barber  (n),     (5.)  Service 

fo^    more  than  a  year  without  an  express  conti-act  of  hiring, 

^'  vender  a  conti*act,  but  for  no  definite  period,  will  be  evidence 

yearly  hiring,  even  if  the  contract  be  conditional  (o). 

ere  is  an  important  peculiarity  of  the  hiring  of  domestic 

Xnenial  servants.     By  a  long  and  well  established  custom, 

is  settled  that  in  the  absence  of  any  agreement  to  the 

^^^^trary,  their  hiring  is  for  a  year  and  subject  to  determina- 

^*^^i  on  a  month's  notice  by  either  or  payment  of  a  month's 

es  by  the   employer.     "In   the  case   of  domestic  ser- 

said  Littledale,  J.,  in  Faivcett  v.  dish  (p),  "  the  rule 

ell  established  that  the  contract  may  be  determined  by 

onth's  notice  or  a  month's  wages."     The  month's  wages 

to  be  regarded  as  the  maximum  damages.      Who  are 

"<^xxie8tic  or  menial  servants  has  been  the  subject  of  a  con- 

^d arable  number  of  actions  which  ai-e  referred  to  below  (?'). 


of 

or 
it 
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K^mam)  Baxter  v.  Nurse,  see  note  (rf). 

C»^)  (1W8),  IC.  &K.  4. 

^<o^  R  V.  Lyth  (1773),  5  T.  R.  327  ; 

^     ^^.  PendUUm  (1812),  15  East,  449  ; 

«•    ^.  Wvrfield  (1794),  5  T.   R.  506  ; 

B-    '^.  Byktr  (1823),  2  B.  &  C.  114. 

8^^  Jkppendix. 

<  jb)  Sec  note  (a) ;  so  Parke,  B.,  in 

Tijpier  T.  Mamm  (1845),  14  M.  &  W. 

\r)  Ubnial  —  Nowlan    v.   AblcU 

(VW^),  2  C.  M.  &   R.  64  ;  1  Gale. 

1% ;  5  Tyr.  709.     (A  head  gardener 

^tii  tereral  under  gardeners  subject 


to  his  directions,  and  not  living  in 
the  master^  s  dwelling-house  but  on 
his  grounds.)  Johnson  v.  Blcnkeimtp 
(1841),  5  Jur.  870.  (A  servant  himl 
to  keep  the  gardens  and  pleasure- 
grounds  in  oixler,  to  assist  in  the 
stables,  and  to  make  himself  generally 
useful.)  Nicoll  v.  Oreaves  (1864), 
17  C.  B.  N.  S.  27  ;  10  Jur.  N.  S. 
919  ;  33  L.  J.  C.  P.  269  ;  12  W.  R. 
961 ;  10  L.  T.  N.  S.  531.  (A  hunts- 
man a  menial  servant,  though  hired 
for  a  vear.)  Not  Menial — Todd  v. 
A'crnch  (1853),  8  Ex.  151 ;  17  Jur. 
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The  question  is  one  of  extreme  difficulty,  especially  when 
the  situation  of  the  servant  is  of  a  novel  kind.  The  caseB 
cited  below  show  that  living  in  the  master's  house  is  not  a 
decisive  test.  If  the  nature  of  the  service  bring  a  person 
into  close  and  frequent  contact  with  his  master,  where,  to 
quote  Erie,  C.J.,  in  NicoU  v.  Greaves  (s),  "  the  service  is  of 
such  a  domestic  nature  as  to  require  the  servant  to  be 
frequently  about  his  master^s  person,  or  as  in  the  case  of  the 
gardener  about  his  grounds/'  the  servant  is  generally  con- . 
sidered  a  domestic  or  menial  servant  Having  regard,  how- 
ever, to  the  common  use  of  the  word  "  menial,"  and  also  to 
the  judgment  of  the  Court  in  Todd  v.  Kerrich{t),  only 
servants  holding  an  inferior  situation  in  a  household  would 
be  regarded  as  menial  servants. 

No  clear  rule  as  to  length  of  notice  to  be  given  to  servants 
other  than  menial  or  domestic  servants  exists.  The  custom 
above  stated  does  not  apply  to  trade  sei-vants  or  servants 
in  husbandry  (u),  clerks  {x),  newspaper  reporters  (y),  or 
governesses  (a). 

The  question  of  duration  of  agreements  is  often  one  of  con- 
struction of  the  agreement  of  hiring.  In  an  Irish  case  decided 
in  1861,  where  the  agreement  was,  "  I  agree  to  serve  Major 
B.  as  steward  from  May  31st,  1858,  for  £80  per  annum,  &c., 
three  months'  notice  required  on  each  side,"  it  was  held  that 
the  hiring  was  a  yearly  one,  subject  to  be  determined  by 
either  party  by  giving  three  months'  notice  before  the  end  of 
the  year  (6).  In  Down  v.  Pinto  (c),  the  defendants,  who  had 
established  smelting  works  in  Spain,  oflFered  to  employ  the 
plaintiff  as  foreman,  on  the  following  terms :  "  I  should  require 


119  ;  22  L.  J.  Ex.  1.  (A  governess 
engaged  at  yearly  salary.)  The 
month's  wages  are  for  a  calendar 
month,  and  do  not  include  board 
wages.  HiU,  J.,  in  Oordcn  v.  Potter 
(1859),  1  F.  &  F.  644.  As  to  ety- 
mology of  "menial,"  see  Nowlan  v. 
AhUtt,  and  Littre's  l)ictionary,  under 
head  of  Minie, 

(«)  See  note  (r). 

{t)  See  note  (r). 


(m)  Lilley  v.  Elicin  (1848),  11  Q. 
B.  742. 

{x)  BeeMon  v.  Collyer  (1827),  4 
Bing.  309  ;  Huttman  ▼.  B(mlnoi$ 
(1826),  2  C.  &  P.  510. 

(y)  Waiiams  v.  Byrne  {lS97)t  7^ 
&  E.  177  ;  1  Jur.  678. 

(a)  Todd  V.  Kerrich  (1858),  8  Ex. 
151. 

(6)  Forganr.  Burke,l2  Ir.  C.  L.495. 

(c)  (1854),  9  Ex.  827. 
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yoa  to  enter  into  an  engagement  to  remain  with  me  for  at 
least  three  years,  at  my  option.  Salary,  £250  per  annum." 
The  Court  thought  that  there  was  a  yearly  hiring,  and 
that  "  at  my  option,"  did  not  enable  the  plaintiff  to  ter- 
minate the  agreement  at  any  time.  ''  These  words  mean  that 
^e  defendants  are  to  have  the  option  of  saying  whether  the 
service  shall  continue  for  one,  two,  or  three  years." 

In  Brown  v.  Symons  (d),  there   was  an  agreement   to 
employ  the  defendant  as  a  commercial  traveller  at  a  yearly 
salary,  which  was  payable  quarterly ;  the  agreement  to  "  be 
l>inding  between  the  parties  for  twelve  months  certain  from 
^the  date    hereof,  and   continue  from   time   to  time  until 
ihree  months*  notice  in  writing  be  given  by  either  party  to 
determine  the  same."    Transposing  the  words  the  Court  read 
the  agreement  as  if  it  ran  thus : ''  This  agreement  to  continue 
from  time  to  time  until  three  months*  notice,  &c.,  but  to 
be  binding  between  the  said   parties  for  twelve  months 
certain."    It  was  an  agreement  for  twelve  months  certain 
and  no  more.    In  Parker  v.  Ibhetson  {e\  there  was  an  agree- 
ment in  writing  to  serve  as  agent  or  representative  of  a 
manufacturer  of  woollen  and  mohair  cloths,  at  a  salary  of 
£150  a  year,  and  a  proviso  that  if  at  the  end  of  the  year 
the  plaintiff  had  done  sufficient   business   the  defendant 
would  make  up  his  salary  to  £180.    It  was  held  that  there 
was  nothing  in  the  contract  to  exclude  an  usage  to  ter- 
minate it  by  either  party  giving  a  month's  notice. 

This  matter  is  often  provided  for  by'regulations  of  the 
fiiMTtory,  mine,  or  workshop  in  which  workmen  are  em- 
pbyed.  When  the  conti-act  is  silent  as  to  this  point,  the 
period  of  notice  or  warning  is  to  be  governed  by  the  usage  or 
the  custom  of  the  trade,  profession,  or  business.  Where 
both  custom  and  contract  are  silent  as  to  this,  it  will  be  for  a 
jury  to  say  what  is  reasonable  in  all  the  circumstances. 


(d)  (1S60),  8  C.  B.  N.  S.  208  ;  29      L.  J.  C.  P.  236.    On  the  other  hand, 
L  J.  C.  P.  261.  see  PeUr  v.  Staveley  (1866),  15  L.  T. 

(<)  (1858),  4  C.  B.  N.  S.  346  ;  27      N.  S.  275. 


i 
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Thus  in  Hi&cox  v.  Batchdlor  (g),  and  FoxaU  v.  International 
Liind  Credit  Co.  {h),  Byles,  J.,  left  it  to  the  jury  to  say  what 
was  reasonable  notice  in  the  case  of  an  advertising  agent 
and  a  clerk. 

In  Creen  v.  Winght  (i),  the  contract  gave  the  defendants, 
who  were  owners  of  a  ship,  power  to  dismiss  a  master  abroad 
without  notice.  The  Court  refused  to  hold  that  a  like  right 
existed  when  the  master  was  in  this  country.  "He  was 
entitled  to  some,  and  that  is,  to  reasonable  notice." 


{(l)  (1867),  15  L.  T.  N.  S.  643. 

(h)  (1867),  16  L.  T.  N.  S.  637. 

(i)  (1870),  L.  R.  1  C.  P.  D.  591. 
Tlie  CourtH  have  sometimes  refused 
to  follow  the  analogy  of  notices  for  the 
expiration  of  tenancies,  which  must 
be  given  so  as  to  terminate  at  the  end 
of  the  current  year.  Thus  in  Ryan  v. 
JcnlHnsan  (1865),  26  L,  J.  Q.  B.  11, 
a  schoolmaster  was  ap}>ointed,  **at 
the  rate  of  £65  per  annum."  His 
appointment  was  to  be  subject  to 
termination  by  three  months'  notice 
from  either  party.  The  Court  thought 
that  the  notice  need  not  be  given  so 
as  to  tenninate  at  the  end  of  a  current 
year.  In  Becst^ni  v.  Collyer  (1827), 
4  Ring.  309,  the  Court  refused  to  say 
whether  the  rule  as  to  notice  in  case 
of  tenancies  wns  to  bo  engrafted  on 
contracts  for  the  hire  of  servants. 
In  Kcin  v.  Hart  (1868),  2  I.  K.  C.  L. 


138  ;  3  I.  R.  C.  L.  388,  the  Court 
had  before  it  an  agreement  in  which 
the  words  were,  ''This  agreement 
shall  stand  good  for  the  term  of 
six  montlis,  and  six  months*  notice 
from  either  side  shall  terminate  the 
agreement'*  The  Judges  thought 
that  the  a^;reement  was  capable  of 
being  termmated  by  a  six  months* 
notice,  expiring  at  any  time  after 
first  six  months.  The  same  case 
may  be  consulted  as  to  what  words 
constitute  a  notice.  See  further  as 
to  notice,  Fawcett  v.  Ckish  (1834),  5 
B.  &  Ad.  904 ;  Williams  v.  Byrne 
(1837),  2  N.  &  P.  139  ;  7  A.  &  E.  177 
(newspa^Msr  reporter) ;  •  Broxhcan  v. 
Wagstaffe  (1841),  5  Jur.  845(chemisf8 
assistant) ;  Turner  v.  Mason  (1845), 
14  M.  &  W.  112  ;  Melzner  v.  BoUon 
(1854),  9  Ex.  518  (commercUl 
traveller). 
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Yearly  Hiring. 

Rex  V.  Siockbridge  (1773),  Bur.  S. 
C.  759.  Postilion  served  for  a  year  ; 
nothing  said  as  to  wages ;  yearly 
hiring. 

Rex  V.  MacclesJUld  (1789),  3  T. 
R  76.  Serviint  hired  for  eleven 
months  at  10  guineas ;  at  the  ex- 
piration of  the  time  told  by  his 
master  "  You  may  as  well  stay  on 
an  end  in  your  place ;  '*  servant 
assented  ;    second     agreement    a 


Not  Yearly  Hiring. 

Rex  V.  Dedliam  (1769),  Bur.  S.  C. 
G53.  Glazier  hired  at  the  wages  of 
(j«.  a  week ;  summer  and  winter. 

Rex  V.  Neicton  Toney  (1788),  2 
T.  R.  453.  Ostler  hired  *'  at  4s.  6rf. 
a  week ; "  weekly  hiring. 

Rex  v.  Od^iam  (1788),.  2  T.  B. 
622.  Service  for  a  year  at  so  mach 
a  week  without  filing  any  time  of 
service  ;  no  yearly  luring. 

Rex.  v.  St.  Peters  (1763),  Bur. 
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YsARLT  Hiring. 
general  hiring. 

Rex  ▼.  Seatan  (1784),  Cald.  440. 
Wages  payable  weekly;  promise 
to  stay  another  year. 

Rex  V.  Bkdhrooke  (1791),  4  T. 
R  245.  Labourer  agrees  to  serve 
farmer  ''  at  3f.  per  week  the  year 
round." 

Rex  V.  J/ampresUm  (1791),  5  T. 
R.  205.  Serve  at  bo  much  a 
week  with  liberty  to  part  on  a 
month's  notice. 

Rex  V,  Lyth  (1793),  6  T.  R.  327. 
A  husbandman  served  for  a  year  ; 
strong  evidence  of  hiring  for  a  year. 

Rex  v.  Long  JVTiatton  (1793),  6 
T.  R.  447.  Service  with  the  same 
master  for  three  years  evidence  of 
hiring  for  a  year,  though  servant 
at  first  hired  only  for  part  of  a  year. 
See  also  ifex  V.  HaUs  (1794),  5  T.  R. 
668 ;  i2ea;  V.  /For^W  (1794),  5  T. 
R  506. 

Rex  V.  Pendleton  (1812),  15  East, 
449.  Hiring  for  a  year  presumed 
from  service  for  three  years. 

Rex  V.  Great  Yarmouth  (1816), 
5  M.  &  S.  114.  Hiring  at  weekly 
wages,  either  party  to  be  free  to 
part  at  a  month's  notice  ;  held  to 
oe  a  yearly  hiring,  though  the  case 
stated  that  the  sen'ant  let  himself 
by  the  week. 

Beestcn  v.  CoUyer  (1827),  4  Bing. 
309.  Defendant  entered  plaintiffs 
service  as  clerk  in  1793  ;  was  paid 
quarterly  in  1811  ;  during  lost  six 
years  the  salary  was  paid  montlily. 

Rex  V.  St  Martins  {IS2S),  8 
B.  k  C.  674.  Yearly  hiring  of 
a  boots  and  tap-boy  inferred 
from  service  for  three  years 
and  a  quarter,  and  the  fact  that 
the  master  had  I'etained  him  after 
the  fortnight  for  which  he  had  at 
first  invited  him  to  stay. 

Rex  V.  St,  Andrews  (1828),  8  B. 
k  C.  679.  Hiring  at  £1  a  week 
with  a  month's  notice  or  a  month's 
wages ;  yearly  hiring. 

SUff  V.  Caesell  (1856),  2  Jur.  N. 
S.  348.  Contract  by  author  to 
write  tales  for  a  weekly  publica- 


NoT  Yearly^Hirinq.' 
S.  C.  513.  Hiring  at  so  much 
and  to  part  on  a  week's  notice,  not 
a  hiring  for  a  year,  though  servant 
continued  six  years  with  her 
master. 

Rex  V.  Pucklechurch  (1804),  5 
East,  382.  Servant  hired  himself 
in  the  first  instance  for  eight  weeks, 
and  afterwards  to  the  same  master 
for  less  than  a  year  at  weekly 
wages ;  then  entered  into  new 
agreement  with  same  master  at 
weekly  waj^es,  nothing  said  as  to 
duration  of  service  ;  weekly  hiring. 

Rex  V.  Mitckam  (1810),  12  East, 
351.  Hiring  at  so  much  a  week 
for  as  long  time  as  master  and 
servant  could  agree ;  a  weekly 
hiring. 

Rex  V.  Dodderhill  (1814),  3  M.  & 
S.  243.  Servant  hired  to  serve  for 
weekly  wages  of  4«.  and  board  and 
washing,  except  in  the  harvest 
month,  when  wages  to  be  lO*.  6d. 

Rex  V.  St.  Mary  (1816),  4  M.  & 
S.  315.  Hiring  at  so  much  a  week 
and  2  p[uineas  for  harvest ;  not 
yearly  hiring. 

Rex  V.  Rolvenden  (1815),  1  M. 
k  R.  691.  Ostler  hired  at  so  much 
a  week  for  the  winter  and  so  much 
for  the  summer ;  weekly  hiring. 

Rex  V  Elsack  (1785),2  Bott,  203. 
Maidservant  hired  "at  Is.  4d,  a 
week  and  board  and  lodging  for 
so  long  QA  they  should  want ; " 
weekly  hiring. 

R.  V.  Woo&urst  (1818),  1  B.  & 
Aid.  325.  Agreement  to  8er>'e  from 
Michaelmas  to  Michaelmas,  and  to 
make  70,000  bricks  at  a  stipulated 
price. 

Rexv,  Christ's  Parish  {1^24),  3B. 
k  C.  459.  Boy  entered  service  of 
farmer  for  meat  and  clothes  ns 
long  as  he  had  a  mind  to  stop  ; 
hiring  at  wilL 

Rex  V.  Warminster  (1826),  6  B. 
&  C.  77  ;  9  D.  &  R  70.  Hiring  at 
6«.  a  week  for  winter  and  9«.  a 
week  for  summer,  nothing  l»eing 
said  as  to  duration  of  service. 

Rex  v.  Ardington  (1834),  1  A.  & 
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•    Yearly  Hiring. 
tion,  "extending  over  the  period 
of  one  year,"  to  be  paid  ;^10  a  week 
for  eacn  number;    matter  to  be 
supplied  each  week. 

Turner  v.  Robinson  (1833),  6  R 
&  Ad.  789.  Foreman  of  silk  manu- 
facturers ;  wages  to  be  "  at  the 
rate  of  £80  a  year;"  yearly 
hiring. 

FavDcett  v.  Casli  (1834),  5  B.  &  Ad. 
904.  Plaintiif  entered  the  service 
of  defendant  under  the  following 
agreement :  "  Plaintiff  engages  to 
pay  defendant  ;^12  10«.  per  month 
lor  the  first  year,  and  advance 
;glO  per  annum  until  the  salary 
is  £18C>,  from  the  5th  of  March, 
1832;"  contract  for  at  least  a 
year. 

Daum  V.  Pinto  (1854),  9  Ex.  327. 

See  p.  170. 

Brown  v.  Symons  (1860),  8  C. 
B.  N.  S.  208 ;  29  L.  J.  C.  P.  251. 

See  p.  171. 

Davis  V.  Marshall  (1861),  4  L. 
T.  N.  S.  216;  9  W.  R.  620. 
Plaintiff,  manager  of  a  shop  under 
an  agreement  by  which  he  was  to 
receive  a  salary  of  £30  payable 
monthly  ;  hiring  for  a  year. 

Buckingham  v.  The  Surrey  and 
Hants  Canal  Co.  (1882),  46  L.  T. 
N.  S.  885.  Plaintiff  appointed 
engineer  to  defendants  at  a  salary 
of  j^OO  a  year ;  dismissed  at  a 
three  months'  notice.  A  yearly 
hiring  ;  plaintiff  entitled  to  recover 
salary  for  the  unexpired  portion  of 
the  year. 


Not  Yearly  HnnNO. 
E.  260.  A.  hired  a  shepherd  for  a 
term  less  than  a  year  ending 
Michaelmas,  1825  ;  he  served  for 
a  few  days  after  Michaelmas  under 
no  new  agreement ;  master  asked 
him  if  he  chose  to  go  on  with  him ; 
wages  to  be  the  same ;  A.  con- 
tinued in  service  until  Lady  Day, 
1826  ;  no  yearly  hiring. 

BaxUr  v.  Nurse  (1843),  1  C  ft 
K.  10  ;  (1844)  6  M.  &  G.  938. 
Action  by  editor  of  ''  Polytechnic 
Review  "*  for  wrongful  dismisMl ; 
evidence  that  by  general  lUige 
editors,  sub  -  editors,  repoitetSy 
and  other  persons  regularly  em- 
ployed on  newspapers  are  em- 
ployed for  a  year  ;  juiy  found  that 
the  usage  did  not  apply  to  the 
"  Polytechnic  Review,*  which  was 
a  new  publication ;  application  for 
new  trial  refused. 

Hokrofi  v.  Barter  (1843),  10,* 
K.  4.  Action  for  wrongfully  dis- 
missing an  editor ;  evidence  that 
any  person  permanently  employed 
(not  occasionally  only),  whether  as 
editor,  sub-editor,  or  reporter,  to 
supply  a  particular  department  of 
a  newspaper,  is  to  be  presumed  to 
be  hired  lor  a  year ;  the  jury  foond 
for  the  defendant. 

ButterJUld  v.  Marler  (1851),  3 
C.  &  K.  163.  Plaintiff,  commission 
i^nt,  acting  for  defendants ;  proof 
£at  for  more  than  a  year  he  had 
rendered  his  accounts. 

BlackweU  v.  Pennant  (1852),  9 
Hare,  551.  Servant  paid  weekly 
wages  though  irregularly ;  not 
yearly  hiring. 

Fairman  v.  Oakford  (I860),  6  H, 
&  N.  635  ;  29  L.  J.  Ex.  459. 
Plaintiff,  a  clerk  of  ship  broker, 
left  defendant's  service,  receiving  a 
month's  wages  instead  of  notice; 
Bul^equently  entered  the  de- 
fendant's service  at  a  yearly  salary 
of  £2bO  ;  nothing  expressly  said  as 
to  notice  or  duration  of  service ; 
plaintiff  paid  weekly.  Judge  left 
It  to  the  jury  to  say  whether  there 
was  a  hiring  for  a  year,  telling 
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Xl^ngtan  v.  CarUtan  (1873),  9  L. 
BL      Ex.  57 ;  43  L.  J.  £x.  54  ;  29 
X«-     T.  650.     Agreement  between 
pl^'intifh  and  defendant ;  latter  en- 
'  at  salary  of  j£200  a  year 
He   fortnightly ;    the  agree- 
i  between  the  parties  tu  be 
twelve  months  certain,  after 
,,^^ch  time  either  jwirty  to  be  at 
^  *^^^rty  to  terminate  the  agreement 
■'y  ^ving  the  other  a  three  months' 
^^^^008 ;  and  alter  twelve  months  or 
^^^'^tore  anjr  notice  shall  have  ex- 
'B^l^  pUintifFs  may  do  so  on  pay- 
^>^«&tto  defendant  of  £50.— Bram- 
^«11,  K,  and  Pigott,  6.  held  that  it 
>IB  an  agreement  to  expire  without 
notice  at  end  of  twelve  months, 
ind  then  to  continue,  if  the  parties 
•0  pleased,  until  terminated    by 
three  months'  notice.    Kelly,  C. 
B.,  thought  the  contract  contem- 
plated a  continuance   of   service 
jbeyond  the  three  months. 


Not  Yearly  Hirinq. 
them,  according  to  the  report  in 
the  Law  Journal,  that,  except  in 
the  cose  of  menial  servants,  there 
was  no  inflexible  rule  that  a  general 
hiring  is  for  a  year.  The  jury 
foimu  no  contract  for  a  year,  and 
the  Court  refused  to  say  that  there 
was  misdirection,  or  that  the 
verdict  was  against  the  weight  of 
evidence. 

Robertson  v.  Jenncr  (1867),  15 
L.  T.  N.  S.  514.  Hiring  at  2 
cuineas  a  week  for  a  year  is  hiring 
by  the  week  and  notoy  the  year. 

Evans  v.  Roe  (1872),  L  R  7  C.  P. 
138.  Plaintiff  entered  service  of 
defendants  under  a  memorandum 
which,  inter  alia,  Boidy**  April  13th, 
1871.  I  hereby  agreee  to  accept 
the  situation  as  foreman,  &c.,  on 
my  receiving  a  salary  of  £2  per 
week  and  house  to  live  in  from  the 
19th  of  April,  1871.*'  Weekly 
hiring,  and  no  evidence  of  con- 
versation at  the  time  of  signing 
with  a  view  to  show  yearly  con- 
tract intended,  was  admissible. 

See  Zurhorst  v.  Millinery  rf*  Dress 
Association^  Times,  Feb.  25, 1882. 
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CHAPTER  XV. 


MASTER  S  DUTY  TO   INDEMNIFY. 

A  MASTER  is  bound  to  indemnify  his  servant  for  all 
expenses  or  loss  incurred  or  sustained,  in  obeying  his 
lawful  orders. 

No  express  contract  of  indemnity  is  required;  the  law  will 
presume  from  the  relation  of  master  and  servant — as  in  fact 
from  any  other  contract  of  agency — an  obligation  to  hold  the 
latter  harmless  from  the  consequences  of  obedience  to  the 
lawful  orders  of  the  former  (a). 

The  first  important  exception  to  the  rule  is  that  a  promise, 
expressed  or  implied,  to  indemnify  a  servant  against  the  con- 
sequences of  violation  of  a  statute,  or  a  felony  or  misde- 
meanour, or  a  manifest  civil  wrong,  is  of  no  effect.  Thus 
a  promise  to  indemnify  a  printer  against  the  consequences  of 
publishing  a  libel  (ft),  or  to  indemnify  a  police  constable  for 
suffering  a  prisoner  to    escape  (c),   or  for    an  assault  (c{). 


(a)  Story  on  Agency,  s.  339 : 
Wharton  on  Agency,  s.  340  ;  Dig. 
Lib.  26,  18.  Pothier  (Mandat, 
Chap.  IV.,  s.  I.,  A.  I.)  says  of 
**  L'obligation  de  rembonrser  le 
mandatairi' :"  **Pour  qu'il  y  ait  lion 
k  cettc  obligation,  il  faut  1"  que  lo 
inandatairv  ait  d^bourse  quelqno 
chose  ;  2'  (pril  Fait  d^*bourse  ex 
causa  mandati ;  3**  qu*il  I'ait  de- 
bourse  sans  faute,  inculpabiliter." 

(b)  ShackcU  v.  lUmer  (1836),  2 
Bing.  N.  C.  634.  ("The  plaintiff, 
at  the  request  of  the  defendant,  had 
published  the  libel  ;  that  is,  had 
committed  an  indictable  offence. 
What  is  that  but  saying  that,  in  con- 
sideration that  the  plaintiff  and  de- 
fendant had  combined  to  commit  a 


breach  of  the  law,  the  defendant 
promised  to  save  the  plaintiff  barm- 
less?"  Tindal,  C.  J.)  Colbum  v. 
Patviore  (1834),  Cr.  M,  k  R.  178. 
(Action  by  proprietor  of  a  paper 
against  an  editor  for  publishing  a 
lioel,  for  which  plaintiff  was  con- 
victed and  iineil ;  the  judges  indi- 
cated th(>ir  opinion  that  a  proprietor 
could  not  recover  against  the  editor 
tlie  damages  sustained  by  such  con- 
viction. \ 

(c)  Peatlwratom  v.  HutckintOH^ 
Cro.  Eliz.  199. 

{d)  A  lien  y,  Jieseoiis^  2  Lev.  174  ; 
BaUersey's  Case  (20  James  I. ),  Winch 
48,  and  Parebrother  v.  Ansley  {1^0^)^ 
1  Camp.  344  ;  said  by  Story  (A^gency, 
339)  to  be  overruled. 
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would  be  void.  In  all  such  cases  the  principle  that  there 
is  DO  contribution  between  tort-feasors  or  wrong-doers 
applies. 

Where,  however,  an  act  is  not  palpably  illegal,  and  is  done 
honestly,  in  discharge  of  the  directions  of  the  master ;  where 
a  servant  does  not  know,  and  has  no  reasonable  ground  for 
believing,  that  that  which  he  did  was  wrongful ;  where  he  had 
a  right  to  suppose  that  the  orders  which  he  obeyed  were 
lawfully  given,  the  servant  will  be  entitled  to  indemnity, 
even  thougli  his  acts  have  injured  others.  His  duty  is,  in 
general,  to  obey ;  it  would  be  wholly  unreasonable  to  deprive 
him  of  indemnity,  where  the  orders  are  not  on  the  face  of 
them  unlawful  The  principle  that  at  law  joint  trespassers 
cannot  sue  inter  se  for  contribution,  must  in  fairness  be  limited 
to  cases  where  the  servant  could  know  that  he  was  doing 
wrong.  The  older  authorities  may  not  support  this  view, 
bat  many  decisions,  such  as  Adainaon  v.  Jarvis  (e),  and 
Humphrya  v.  Pratt  (/),  show  that  a  principal  who  employs 
mother  to  do  an  act,  apparently  lawful,  undertakes  to  indem- 
nify him  against  all  the  consequences.  *'  The  rule  that 
wrong-doers  cannot  have  redress  or  contribution  against 
e*ch  other,"  says  Best,  C.  J.  in  the  former  case(^),  "is 
confined  to  cases  where  the  person  seeking  redress  must 

be  presumed  to  have  known  that  he  was  doing  an  unlawful 
act" 

No  distinction  between  malv/m  in  se  and  maZv/ni  pro- 
»ibiiim  exists  in  this  point  of  view.    A  servant  can  no 


W  a827)  4  Bing.  66.  Plaintiff, 
ininetioiieer,  sold  cattle  which  were 
^j*^ property  of  the  defendant,  in 
**^  poMeiiion  tiiey  were,  and  who 
*"P%ed  him;  owner  recovered 
J^pttDt  against  the  plaintiff  for 
•jl^  tb  catUe  :  held  that  the 
pUnoir  was  entitled  to  be  indemni- 
«  by  the  defendant  Best,  C.J., 
IJW  the  rale  thns :  "Every  man 
2^  employs  another  to  do  an  act 
^^Wiktlie  employer  appears  to  have 
"to    antnorise  him   to    do. 


undertakes  to  indemnify  him  for  all 
such  acts  as  would  be  lawful  if  the 
employer  had  the  authority  he  pre- 
tends to  have." 

if)  (1331),  6  Bli.  N.  a  154  ;  2 
Dow  ft  Clark,  288.  PUintiff,  a  sheriff, 
seized  cattle  under  a  Ji.  fa.  given  by 
defendant ;  owner  recovered  damages 
against  plaintiff :  held  the  plaintiff 
was  entitled  to  indemnity  from  the 
defendant.  See  Power  v.  Boey  {lS71)f 
19  W.  R.  916. 

(5^)  p.  73. 
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more  recover  indemnity  for  contravening'a  statute  than  com- 
mitting a  crime  at  Common  Law  ;  it  is  clear  that  a  servant 
could  not  recover  expenses  incuired  in  smuggling  goods  in 
pursuance  of  the  orders  of  his  master,  any  more  than  he  could 
recover  the  expenses  of  carrying  out  a  conspiracy  to  effect  a 
felony. 

No  right  to  indemnity  will  exist  in  respect  of  losses  or 
expenses  caused  by  the  servant's  failure  to  comply  with  orders 
or  by  reason  of  his  exceeding  them. 

A  servant  can,  of  course,  chiim  indemnity  only  for  the 
losses  which  are  directly  due  to  the  execution  of  his  employer's 
orders.  As  to  this  point,  in  the  Civil  Law,  nice  distinctions 
are  drawn  (h).  It  is  enough  for  our  purpose  to  say  that 
indemnity  cannot  be  legally  claimed  for  merely  collateral 
losses  (i). 

In  a  subsequent  chapter,  in  dealing  with  the  duties  of  a 
master  to  his  servant,  it  will  be  pointed  out  that  the  latter 
is  entitled  to  indemnity  for  losses  due  to  the  want  of  skill 
or  negligence  on  the  part  of  the  former. 

It  has  been  said  that  ''as  to  servants  doing  an  act  in 
obedience  to  the  master's  orders,  knowing  the  act  to  be  un- 
lawful,  the  rule,  as  to  parties  in  pari  delicto  does  not  apply 
with  that  strictness  that  is  given  to  it  in  cases  where  the  party 
is  not  in  any  measure  subject  to  the  control  of  the  other  (fc)." 
The  authorities  for  this  statement  are  Smith  v.  Cuff  (/), 
Atkinson  v.  Denhy  (m),  and  the  class  of  cases,  in  which 
embarrassed  debtors,  who  have  paid  sums  of  money  to  parti- 
cular creditors,  in  order  to  procure  their  assent  to  composi- 
tions, have  been  allowed  to  recover  what  they  have  so  paid. 
Particular  expressions  used  by  EUenborough,  C.  J.  and 
Cockbum,  C.  J.  in  these  cases,  are  wide  enough  to  warrant 
the    statement  which   we    have  quoted.      When  servants 


ih)  Pothier,  Chap.  III.,  sec.  2.  (0  (1817),  6  M.  ItS,  160. 

(t)  Dig.  L.  XVII.  tit.  1,  1.  26  8.  6.  <m)  (1862),  7  U.  &  N.  984  ;  8  Jnr. 

\k)  Wood,  Master  and  Servant,  p.  N.  S.  1012  ;  81  L.  J.  Ex.  362. 
897. 
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execute  illegal  orders  through  fear  of  dismissal,  there  is,  to 
quote  the  language  of  the  former,  "  Oppression  on  the  one 
side,  and  obedience  on  the  other.^'  No  decision,  however, 
has  gone  so  far  as  to  say  that  a  servant  may  claim  indemnity 
for  the  consequences  of  obeying  illegal  orders  through  fear  of 
losing  his  place. 
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master's  duty  to  provide  sustenance. 

It  is  the  duty  of  a  master  to  provide  his  (domestic) 
servants  with  wholesome  and  sufficient  food  and  suit- 
able lodging. 

We  read  in  Fitzherbert  that  the  **  keeping  from  the  servant 
meat  or  drink  is  a  good  cause  for  his  departure  from  his 
service "  (a).  At  Common  Law  a  master  is  not  bound  to 
furnish  medical  aid  or  medicine  to  his  servant  (6).  He  is  not 
even  liable  upon  an  implied  contract  or  otherwise  if  a  doctor 
or  surgeon  be  called  in  to  attend  a  servant  who  is  injured 
in  the  course  of  his  employment.  But  slight  evidence  of 
assent — for  example,  interference  on  the  part  of  the  master, 
or  the  fact  that  he  called  in  his  own  doctor — will  suffice  to 
fix  him  with  liability  (c),  and  he  will  not  be  permitted  to  de- 
duct the  charge  from  the  servant's  wages.  The  position  of 
an  apprentice  is  different ;  in  sickness  he  is  entitled  to 
proper  medical  attendance  and  medicine  (d). 

Failure  or  neglect  to  provide  nourishment  to  a  servant  or 
apprentice  was  in  certain  cases  at  Common  Law  an  indictable 
offence.    Thus  in  R.  v.  OovXd  (e),  a  master  to  whom  a  poor 


(a)  168  E. 

(6)  Newby  v.  Wiltshire  (1785),  4 
Douff.284 ;  Atkins  y.  Banwell  (1802), 
2  East,  605 ;  Wennall  v.  Adney 
(1802),  3  B.  &  P.  247.  (Plaintiff's 
arm  broken  while  driving;  defendant's 
learn.)  Scarmany.  Castell  (1795),  1 
Esp.  270,  is  over-ruled. 

In  Scotland  it  would  seem  that 
a    master  may  compel   a  male  do- 


mestic senrant  to  reside  out  of  his 
house  on  paying  board  wages  ;  not 
so  a  female  domestic  serrant. 
OraJiamy,  Thomson  (1822),  IS.  287. 

(c)  Cooper  y.  Phillips  (1831),  4  C. 
&  P.  581  ;  Sellen  v.  Norman  (1S29),  4 
C.  k  P.  80. 

(d)  JR.  V.  Smilh,  (1837),  8  C.  &  P. 
158. 

{r)  (3  Anne),  1  Salk.  381. 
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boy  was  put  out  as  apprentice  was  indicted  for  refusing  to 
provide  for  him.  In  R.  v.  Friend  (/),  a  girl  of  thirteen  or 
fourteen  had  been  apprenticed  to  the  prisoner.  He  and  his 
wife  were  indicted  for  having  refused  and  neglected  to  supply 
«ifficient  meat,  drink,  wearing  apparel,  bedding,  &c.  At  a 
meeting  of  all  the  Judges,  except  Lord  Kenyon  and  Mr. 
Justice  Rooke,  the  opinion  was  expressed  (Mr.  Justice 
Chambre  dissenting)  that  it  was  "  an  indictable  offence,  as  a 
misdemeanour,  to  refuse  or  neglect  to  provide  sufficient  food 
bedding,  &c.,  to  any  infant  of  tender  years,  unable  to  pro- 
vide for  and  take  care  of  itself  (whether  such  infant  were 
child,  apprentice  or  servant),  whom  a  man  was  obliged  by  duty 
or  contract  to  provide  for,  so  as  thereby  to  injure  its  health." 
In  the  subsequent  case  of  R.  v.  Ridley  (g),  Mr.  Justice 
Lawrence  confined  the  liability  to  the  case  of  children  of 
tender  years  and  under  the  dominion  of  the  defendant. 
The  defects  of  the  law  having  been  revealed  in  the  case  of 
the  Sloanes  in  1851,  the  14  &  15  Vict.  c.  11,  was  passed. 

The  whole  of  this  Act,  with  the  exception  of  sections  3,  4, 
5,  8  and  9,  was  repealed  by  24  &  25  Vict.  c.  95.  Under 
section  3  a  register  is  to  be  kept  of  young  pei*sons  under  the 
age  of  sixteen  hired  or  taken  as  servants  from  any  work- 
house. Under  section  4  such  young  persons  hired  from  work- 
houses or  bound  out  as  pauper  apprentices  are  to  be  visited 
periodically  by  the  relieving  officer. 

The  24  &  25  Vict.  c.  100,  s.  26  (Offences  Against  the 
Person  Act,  1861)  says  : — 

^  Whoeoever,  being  legally  liable,  either  as  a  master  or  mistress,  to 
provide  for  any  apprentice  or  servant  necessary  food,  clothing,  or  lodg- 
ing^ shall  wilfully  and  without  lawful  excuse  refuse  or  n^ect  to  provide 
the  Mune,  or  shall  unlawfully  and  maliciously  do  or  cause  to  be  done 
mny  bodily  harm  to  any  such  apprentice  or  servant,  so  that  the  life  of 
soeh  apprentice  or  servant  shall  be  endangered,  or  the  health  of  snch 
^^prentice  or  servant  shall  have  been  or  shall  be  likely  to  be  per- 
manently injured,  shall  be  guilty  of  a  misdemeanor,  and  being  convicted 


(/)  (1802),    Rnss.    k    Ry.     22 ;      p.  181. 
StcpbeA'a  Digest  of  Criminal  Law,  (g)  (1811),  2  Camp.  650. 
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thereof  shall  be  liable,  at  the  discretion  of  the  Court,  to  be  kept  in  penal 
servitude  for  the  term  of  three  years,  or  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard  labour  "  {h). 

Section  6  of  the  Conspiracy  and  Protection  of  Property  Act, 
1875  (38  &  39  Vict.  c.  86),  makes  it  an  offence  punishable  on 
summary  conviction  to  wilfully  and  without  lawful  excuse 
refuse  or  neglect  to  provide,  when  one  is  legally  liable  to  do 
so,  a  servant  or  apprentice  with  necessary  food,  clothing, 
&c.  (i). 

(h)  See  also  81  &  82  Vict.  c.  122,  ss.  221  to  281,  and  30  k  31  Vict  c 

8.  87.  124,   s.   4  ;  and  as   to  sailor  suing 

(t)  Partll.Chap.  XIII.  As  to  duties  owners  for  not  supplying  medicine, 

of  owner  to  provide  food,  medicine,  C<mch  v.  Steel  (1854,  3  £.  &  B.  402  ; 

&c.,  to  seamen,  se«  17  ^ISVictc.  104,  23  L.  J.  Q.  B.  121. 
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master's  duty  to  teach  trade. 

It  is  the  duty  of  a  master  to  teach  his  apprentice 
trade    or    profession    to    which    he    has    been 
pprenticed. 

This  follows  from  the  very  nature  of  apprenticeship.     It 

in  fact  stipulated   for  in  every  indenture.      Where  two 

surtners  agreed  to  teach  an  apprentice  his  trade  and  one  of 

iiiem  retired  from  the  business,  it  was  held  that  there  was 

►  1>reach  of  the  agreement  (a).     It  is  a  breach  of  a  contract 

»f  apprenticeship  for  a  master  who  has  covenanted  to  teach 

«liTee  trades   to   cease  to   carry  on  one  of  them  ;  and  the 

atppxentice  may  refuse  to  continue  serving  (6).     In  Scotland 

it  bas  been  held  that  if  a  roaster  did  not  teach  the  apprentice 

liis  'whole  trade  and  mystery — for  example,  if  a  stonemason 

taught  his  apprentice  only  to  hew  stones— the  contract  might 

V>e  annulled  (c). 

It  is  an  answer  to  an  action  by  the  father  on  the  covenant<$ 
of  an  indenture  for  not  teaching  that  the  apprentice  absented 
"inaself,  and  thereby  became  incapacitated  from  serving  as 
^  apprentice  {d). 


.  («)  Cmhman  v.  SUlar  (1870),  22 
**  T.  N.  a  480  ;  18  W.  R.  767. 
J)  eUen  V.    Topp  (1851),   6  Ex. 
«4;  BaUy  V.  .V(»a»(1864),  12  L.  T. 
A.  8. 832. 

W/oww  V.  Carswells,  7tli  Jiily 
2'W);  Campbeirs  edition  of  Frase/s 
«CT  and  Servant,  p.  860,  where 
JJ***iice  is  made  to  a  curious  case, 
w»«r  V.  Smithj  in  which  an  ap- 
Ppntiee  pleaded  that  his  master  had 
pjo  np,  in  a  great  measure,  his 
•■■MSI  as  a  joiner,  and  become  a 


smuggler,  and  that  he  seldom  at- 
tended the  shop,  and  took  no  care  to 
instruct  the  apprentice.  The  rele- 
vancy of  this  defence  was  not  denied, 
but  the  Court  thought  it  **  not  proved 
that  the  apprentice  was  deprived  of 
daily  instruction  by  reason  of  the 
casual  absence  of  the  master." 

(d)  Htighes  v.  Humphreys  (1827), 
6  B.  &  C.  680  ;  9  D.  *  R.  715  ; 
Raymond  v.  MinUm  (1866),  L.  R.  1 
Ex.244;  WeUtoicky,  Thcodor{lB75), 
h.  R.  10  Q.  B.  224. 
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Where  the  teaching  should  be  given,  is  either  a  question  of 
construction  or  of  what  is  reasonable  in  the  circumstances. 
In  Royce  v.  Charlton  (e),  the  apprentice,  son  of  Ann  Charlton 
of  Mansfield,  in  the  county  of  Nottingham,  put  himself 
apprentice  to  defendant  "  of  Mansfield  in  the  said  county  of 
Nottingham,"  and  the  mother  agreed  to  provide  food,  clothing, 
&c.  The  Court  refused  to  imply  an  obligation  to  give 
instruction  at  Mansfield,  the  place  where  the  master  carried 
on  business,  and  the  parties  to  the  indenture  resided,  at 
the  time  of  its  execution.  This  decision,  however,  was 
overruled,  so  far  at  least  as  out-door  apprentices  are  con- 
cerned, by  the  Court  of  Appeal  in  Eaton  v.  Western  (/), 
which  was  an  action  for  refusing  to  continue  the  plaintiff 
as  apprentice  against  the  defendants,  who  had  removed 
their  business  to  Derby  from  Lambeth,  where  it  was  car- 
ried on  when  the  indenture  was  entered  into.  The  de- 
fendants had  required  all  their  apprentices  to  go  to  Derby, 
and  had  offered  to  pay  their  railway  fares  and  increase  their 
wages.  Drawing  a  distinction  between  an  indoor  apprentice, 
whom  a  master  is  bound  to  provide  with  food  and  board,  and 
an  outdoor  apprentice,  maintained  by  his  father,  the  Court 
of  Appeal  thought  the  defendants'  command  to  remove  to 
Derby  unlawful  and  unreasonable. 

If  a  master  of  an  apprentice  dies  before  the  term  for  which 
he  agreed  to  instruct  him  is  ended  the  apprentice  will  not  be 
able  to  recover  the  whole  or  any  part  of  the  premium  on  the 
ground  of  failure  of  consideration  (gr). 

(<j)  (1881),  L.  R.  8  Q.  B.  D.  1.  Jur.  N.  S.  163  ;  80  L.  J.  Ch.  222 : 

(/)  W.  N.  July  16,  p.  112 ;  Solid-  9  W.  R.  188  ;  8  L.  T.  N.  S.  674. 

tors*  Journal,  Julv  8,  1882,  p.  662.  See,    however,     Derby    v.    HuftUftr 

(g)  Whificupv. Hughes {lS7'i),L.R.  (1867),  L.  K.  2  C.  P.  247,  and  a.  6, 

6  C.  P.   78  ;  40  L.  J.  C.  P.  104  ;  24  subs.   2,  of  Employers  and   Woik- 

L.  T.  N.  S.  76  ;  19  W.  R.  439  ;  IFebb  men    Act,   1875  (88  k  39  Vict   c 

V.  England  (1860),  29  Beav.  44  ;  7  90). 
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MASTER'S  DUTY  IN   BEQARD  TO   SERVANT'S  CHARACTER. 

A.  MASTER  is   not  obliged   to   give  liis  servant  a 

character.     Should  a  master,  in  giving  a  servant  a 

character,    state  that   which   would  be  prima  fade 

TlibeUous  or  slanderous,  no  action,  in  the  absence  of 

malice,  will  lie. 

It  matters  not  how  much  the  servant  is  entitled  to  a 
character  in  fairness,  and  how  cruel  the  refusal  may  be ;  it  has 
not  been  disputed  since  the  ruling  of  Lord  Kenyon  in  1800 
in  Carrol  v.  Bird  (a)  that  a  servant  cannot  sue  his  master 
because  the  latter  does  not  give  him  a  character. 

The  above  immunity  does  not  arise  out  of  any  peculiaiity 
in  the  relation  of  master  and  servant  (6).  It  is  one  of  a  large 
cla88  of  exceptions  instituted  in  the  interests  of  society. 
It  is  a  particular  application  of  a  general  principle,  viz.,  that 
a  communication  made  bond  fide  upon  any  subject  matter 
in  which  the  party  communicating  has  an  interest,  or  in 
reference  to  which  he  has,  or  honestly  believes  that  he  has  a 
datyi  18  privileged  if  made  to  a  pei*son  having  a  corresponding 

(a)    8     Esp.,      201.       See     also  roaster.) 

HandUy  t.  tii^att  (1872),  7  Ir.  R.  (6)  Erie,  J.,  in  Cojr^^Mwi  v.  iic^nfj, 

C.  L.  104.      (The  2  Geo.  I.  c.l7,  s.  4,  (1846),  15  L.  J.  C.  P.  278  ;  10  Jur. 

nqaim  a  master  to  give  a  certificate  984  ;  2  C.  B.  569.     The  origin  of  the 

of  dischaige,  and,  in  case  of  refusal,  exemption  may,  however,  have  some- 

the  tenrant  may  appljp  to  a  justice  :  thin^  to  do  with    the  testimonials 

ImM  that  the  statutory  remedy  was  required  by  the  5  Eliz.  c.  4,  8.  10,  to 

•xchiaive,    and    that  no  action    for  be  given  to  servants. 
lefnaiBg  oertificate   lay  against  the 


^ 
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interest  or  duty  (c).  The  master's  privilege  is  but  an  appli- 
cation of  the  general  rule  which  shielded  a  person  who  wrote  a 
letter  to  his  mother-in-law  containing  defamatory  statements 
respecting  a  person  whom  she  was  about  to  marry  (d) ;  a 
person  who,  bond  fide  he\ie\ing  that  the  plaintiff  had  stolen 
a  box  from  the  shop  of  the  defendant's  master,  went  to  his 
master  and  said,  "  There  was  no  one  else  in  the  room^  and  he 
must  have  taken  it  (e) ; "  one  who  inserted  a  libel  of  the 
plaintiff  in  a  correspondence  with  plaintiff's  friend  which  was 
begun  with  the  plaintiffs  concurrence  in  order  to  investigate 
certain  charges  against  him  (g) ;  directors  who  in  a  report  to 
their  shareholders  stated  with  respect  to  their  manager  that 
there  was  a  deficiency  of  stock  for  which  he  was  responsible 
and  that  his  accounts  had  been  badly  kept  and  had  been 
rendered  to  them  very  irregularly  (h).  This  privilege  has  been 
extended  on  the  ground  of  public  policy  to  communications  as 
to  servants  by  their  former  employers.  The  best  justification 
which  can  be  offered  for  it  is  the  interest  which  employers, 
who  are  responsible  for  the  acts  of  their  servants, 
have  in  obtaining  information  as  to  the  antecedents  and 
characters  of  those  whom  they  take  into  their  service  (i). 
But  for  this  protection  no  one  who  had  much  regard  to  his 
safety  would  think  of  giving  an  unfavourable  character. 

Communications  with  respect  to  a  servant's  character  will 
be  presumed  to  be  b<ynd  fide,  and  a  master  will  not  be,  in 
general,  required  to  prove  or  substantiate  the  truth  of  such 
statements  (k).   In  order  to  support  an  action  against  a  master 


(c)  See  Parke,  B.,  in  Toogood  v. 
Sptjring  (1834),  1  C.  M.  &  R.  at  p. 
193  ;  3  L.  J.  Ex.  at  p.  851,  a  dictum 
(piloted  witli  approval  in  many  subso- 
((Uent  cases,  including  WhiUly  v. 
Adams  (1863),  15  C.  8.  N.  S.  392 ; 
Harrison  v.  ^{/^A(1855),  5  E.  k  B. 
344  ;  Spill  v.  MaxUe  (1869),  L.  R.  4 
Ex.  232. 

(rf)  Todd  V.  HawHns  (1837),  2  M. 
k  Rob.  20  ;  8  C.  &  P.  88.  (Letter 
from  a  person  to  liis  raother-in-law 
charging  the  person  whom  she  was 
about  to  marry    with  grave  miscon- 


duct :  letter  voluntary.) 

(e)  Amann  v.  Damm  (1860),  S 
C.  B.  N.  S.  597  ;  7  Jur.  N.  S.  47  ; 
29  L.  J.  C.  P.  313 ;  8  W.  R.  470. 

{g)  Hopwood  V.  Thorn  (1849),  ^  8 
C.  B.  293  ;  19  L.  J.  C.  P.  94. 

(A)  Lawlcssv.  Anglo- EgyptianCoUon 
Co,  (1869),  L.  R.  4  Q.  B.  262  ;  88 
L.  J.  Q.  B.  129  ;  17  W.  R.  498  ;  10 
B.  &  S.  226. 

(i)  See  Wightman,  J.,  in  Oardner 
v.  SJade.  (1849),  18  Q.  B.  796;  18 
L.  J.  Q.  B.  334  ;  13  Jur.  826. 

(A-)  Alvanley,   C.J.,   in   Rogers  ▼. 


master's  duty  as  to  servant's  character.      187 

who  has  published  matter  pin/md  facie  libellous  respecting  a 
senrant,  malice  in  fact,  that  is,  some  wrongful  act  done  inten- 
tionaUy,  without  just  cause  or  excuse  (l),  must  be  proved  ;  and 
the  question  will  not  be  allowed  to  go  to  the  jury  unless  there 
be  evidence  of  malice  (th).  Its  existence  will  not  necessarily 
be  shown  by  the  fact  that  the  statements  complained  of  are 
not  true.  Malice  may  be  proved  in  so  many  ways  that  only 
instances  can  be  given  ;  for  example,  proof  that  the  communi- 
cations were  false  to  the  knowledge  of  the  person  making 
them  (n)  ;  the  heinous  or  intemperate  character  of  the  libel 
itself  (o);  the  fact  that  statements  were  made  unsolicited 
and  officiously  (p) — though  that  is  not  always  conclusive — or 


Clifton  (1S03),  3  B.  &  P.  587  ;  Den. 
man,  C.J.,  in  Fountain  v.  Boodle 
(1842),  3  Q.  B.  5.  A  letter  written 
in  answer  to  inquiries  about  a  servant 
is  not  privileged  in  the  sense  that  it 
is  protected  from  discovery,  without 
the  person  who  refuses  to  ]^roduce  it 
pledging  his  oath  that  it  will  tend  to 
crimuiate  him  :  Webb  v.  East  (1880), 
L.  K.  5  Ex.  D.  108. 

(0  Bayley,  J.%  definition  of  malice 
in  Bromage  v.  Prosser  (1825),  4  B.  & 
C.  at  p.  255. 

(m)  There  "must  be  something 
that  is  consistent  only  with  a  desire  to 
iigure  the  plaintiff,  to  justify  a  judge  in 
lesving  tne  question  of  malice  to 
the  jury,"  Jervis,  C.J.,  in  Harris  y. 
J%^mpBon^  see  note  (n),  citing  Somer- 
viUt  ▼.  Hawkins  (1851),  10  C.  B.  588  ; 
20  L.  J.  C.  P.  181  ;  15  Jur.  450.  Kelly 
T.  ParUngUm  (1833),  2  N.  &  M.  460, 
is  sometimes  quoted  as  an  authority 
for  the  sUtement  that  **  Slight 
evidence  is  sufficient  in  these  cases  to 
wmnant  the  jury  in  finding  malice." 
It  is  submitted  that  the  same  rule  as 
to  leaving  questions  to  the  jury 
spplies  to  these  as  to  other  cases. 

(ft)  FouniiKin  v.  Boodle  (1842),  3 
Q.  B.  5.  (Plaintiff  employed  as  a 
fforemess  for  upwards  of  a  year, 
during  which  time  she  was  twice 
recommended  to  other  situations  by 
defendant ;  dismissed  abruptly,  with- 
out cause  assigned ;  lost  another 
sitoation,  in  consequence  of  the  de- 
fendant writing  in  answer  to  inquiry. 


•*  I  parted  with  her  on  account  of 
hor  incompetency,  and  not  being 
ladylike  nor  good-tempered.**  A 
l>ost8cript  was  added,  '*  May  I  trouble 
you  to  tell  her  that  this  is  the  third 
time  I  have  been  referred  to  ?  1  beg 
to  decline  any  more  applications. 
The  Judge  directed  the  jury  that  the 
occasion  was  ]>rivilegea;  but  some 
proof  of  illwili  having  been  adduced, 
and  there  being  no  evidence  to  the 
contrary,  he  held  that  there  was  a 
question  for  the  jury.)  Harris  v. 
Tfumipson  (1853),  13  C.  B.  333. 
(Defendant,  director  of  two  com- 
panies, &c.  ;  plaintiff,  an  official  in 
tx>th  ;  plaintiff  dismissed  from  an 
office  for  misconduct ;  defendant  com- 
municated the  fact  to  the  directors  of 
the  company ;  and,  in  reply  to  the 
inquiries,  stated  that  one  of  the 
reasons  was,  obtaining  money  by  £&lse 
pretences :  privileged  communica- 
tion.) 

(o)  Bogers  v.  Cli/lon  (1803),  3  B. 
k  P.  587.  (Defendant  quarrelled 
with  plaintiff,  his  butler ;  called  on 
his  former  master  to  inform  him  that 
plaintiff  had  behaved  in  an  imperti- 
nent manner,  and  to  desire  him  not  to 
give  him  another  character;  being 
applied  to  by  H.,  who  wrote  to  him 
for  a  character,  repeated  the  chaises  in 
a  letter  in  strong  terms  :  left  to  the 
jury  to  say,  looking  to  all  the  cir- 
cumstances, whether  there  was 
malice.) 

(p)  PaUison  v.  Jones  (1828),  8  B. 
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that  they  were  uttered  needlessly  in  the  presence  of  third 
parties  {q),  may  substantiate  the  existence  of  malice,  that  is, 
a  design  to  injure  the  servant.  No  enumeration  of  the  cir- 
cumstances which  may  prove  this,  and  constitute  extrinsic  or 
intrinsic  evidence  of  malice,  is  possible ;  the  question  of 
malice  or  bona  fides,  of  proper  or  improper  feeling,  being 
peculiarly  one  for  a  jury.  It  is  their  business  to  say 
whether  a  master  has  made  a  letter  about  a  servant  a  pre- 
text for  expressing  private  spite  or  conveying  an  ill-natured 
and  unjust  insinuation,  or  has  described  faults  in  an  exag- 
gerated fashion,  indicating  a  wish  to  harm  the  servant. 

In  modem  times  the  courts  have  been  disposed  to  give  a 
liberal  application  to  the  inile  stated  above,  and  they  have 
not  confined  privilege  to  cases  in  which  communications  are 
made  to  a  person  about  to  engage  a  servant  This  is 
illustrated  by  Weatherston  v.  Hawkins  (r).  The  defendant, 
in  answer  to  an  application  made  to  him  by  R.,  to  whom 
the  plaintiff  was  recommended,  gave  the  plaintiff  a  bad 
character.  The  brother-in-law  of  the  plaintiff  having  re- 
peatedly called  on  the  defendant  with  reference  to  the  subject, 
the  defendant  sent  him  a  letter  containing  specific  charges  of 
fraud ;  it  was  held  that  this  was  a  privileged  communication 
as  being  incidental  to  the  application  for  a  character.  This 
species  of  privilege,  it  is  said,  extends  even  to  the  communica- 
tion of  facts  which  were  unknown  to  a  master  while  a  servant 
was  in  his  employment ;  "the  privilege  lasts  as  long  as  anythin*; 
is  discovered  before  unknown  to  the  master."  It  will  cover 
communications  respecting  the  conduct  of  a  servant  after  he 


&  C.  578  ;  3  M.  &  R.  101.  (Master 
wrote  first  letter  about  a  servant's 
misconduct,  without  having  been  ap- 
plied to,  and  wrote  a  second  in  answer 
to  inquiries  :  held  that  there  was 
evidence  of  malice.)  Bay  ley,  J., 
pointed  out  that  there  might  be 
occasions  on  which  communications, 
though  unsolicited,  would  be  privi- 
leged. See  also  Coltman,  J.,  in 
Coxhead  v.  Richards  (1846),  2  C.  B. 
p.  601.     Lord  Mansfield^s  ruling  in 


Lowry  v.  AikenJtrad,  Folkaitfs 
Starkie,  p.  253,  mast  be  taken  with 
reservation. 

{q)  Taylor  v.  Hatckins  (1861),  16 
Q.  B.  308  ;  20  L.  J.  Q.  R  813 ;  li 
Jur.  746 ;  Maiiby  v.  WiU  (1S66), 
18  C.  B.  644  ;  26  L.  J.  C.  P.  2W  ; 
2  Jur.  N.  S.  1004  ;  Toogood  y.  Awv^ 
ing  a884),  1  C.  M.  &  K.  ISl  ;  3 
L.  J.  Ex.  847. 

(r)  (1786),  1  T.  R.  110. 
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has  quitted  a  master's  employment.  When  a  master  wrote 
in  answer  to  inquiries  "  nothing  can  be  in  justice  said  in  her 
favour/'  and  that  "  she  (defendant)  has,  since  her  dismissal, 
been  credibly  informed  she  (plaintiff)  has  been  and  now  is 
a  prostitute  at  Bury/'  it  was  held,  in  the  absence  of  any 
evidence  of  the  falsehood  of  the  statement,  that  the  letter 
was  privileged  (a). 

A  mutual  insurance  society  for  shipping  may,  in  order  to 
protect  its  interests,  communicate  to  the  owner  of  a  vessel 
that  if  he  gives  the  command  to  a  certain  person  whom  they 
beiieve  guilty  of  drunkenness,  they  will  decline  to  continue  to 
insure  the  vessel.  If  made  in  good  faith  and  without  malice 
towards  the  plaintiff,  such  a  communication  will  be 
privileged  (t). 

The  exact  limits  of  the  qualified  privilege  described  in 
Toogood  V.  Spyring  (u)  are  hard  to  define.  Such  expressions 
as  "public  and  private  duty,"  "  matters  where  his  interest  is 
concerned,"  "  the  discharge  of  some  duty,  public,  private  or 
official,  which  the  ordinary  exigencies  of  society,  his  own 
private  interest,  or  even  that  of  another  called  upon  him  to 
perform,"  (05)  are  ambiguous.  It  caimot  be  said  that  they  are 
yet  clearly  explained  by  the  decisions.  This  much,  however,  is 
certjun— by  duties  are  not  to  be  understood  merely  legal 
duties ;  they  include  moral  and  social  duties  of  imperfect  obli- 
gation ;  the  duties,  for  example,  which  neighbours  owe  to  each 


W  (Md  V.  Affleck  (1829),  9  B.  & 
C.  *08;  4M.  &  R.  838  ;  Gardner  v. 
^^(1849),  18  Q.  B.  796  ;  18  L.  J. 
0-  B.  884 ;  18  Jur.  826.     Dixon  v. 
^^www  (1858),  1  F.  &  F.  24.     (Letter 
^  &  penon  who  has  given  a  good 
•^^•'•cter  to   a  servant  which  had 
P'^'Wd  a  situation  with  defendant, 
^V^    that     the      servant     does 
not  deienre   the    character   given; 
pfi^figed.)    SomervUU  v.  Hawkins 
(1851),  10  C.  B.  683  ;  20  L.  J.  C.  P. 
181;  15  Jut.    450.      (Warning  by 
ii^f*ter  to  servants  not  to  associate 
with  a  dismissed  servant,  and  state- 
ntent  of  cause  of   dismissal;  privi- 
fcgei) 


(0  Hamon  v.  Palle  (1879),  L.  R.  4 
Ap.  C.  247. 

{u)  See  note  (^). 

\x)  Folkard's  edition  of  Starkie  on 
Slander,  250.  See  further  as  to  privi- 
lege in  communications  respecting 
servants  ;  Johnson  v.  Evans  (1800),  :$ 
£sp.  32 ;  Cockayne  v.  Hodgkinson 
(1833),  5  C.  &  P.  643  ;  Rumsey  v. 
Webb  (1841),  C.  &  M.  104  ;  CoAead 
V.  Richards  (1846),  2  C.  &  B.  569  ; 
Gilpin  V.  F(ywUr  (1854),  9  Ex.  615  ; 
Fryer  v.  Kinnersley  (1863),  33  L.  J. 
C.  P.  96;  15  C.  B.  N.  S.  422; 
Cowles  V.  Potts  (1865),  34  [j,  J.  Q.  B. 
248. 
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other,  and  which  solicitors  owe  in  vindication  of  the  character 
of  their  clients  (y).  An  action  will  lie  against  a  person  who 
makes  a  false  and  fraudulent  statement  with  respect  to  the 
character  of  a  servant  (z). 

The  uttering  of  a  forged  character  or  testimonial  is  an 
offence  at  common  law.  Thus  when  a  person  had  foi'ged  and 
uttered  a  document  purporting  to  be  a  testimonial  by  a  clergy- 
man, and  recommending  him  for  the  situation  of  a  school- 
master, he  was  properly  convicted  of  a  misdemeanour  at  com- 
mon law  (a). 

(y)  Harrison   v.    Bush  (1855),   5  896. 

E.  &  B.  344.  (a)  R,  v.  Sharman  (1854),  Desn. 

(s)  JFOkin  Y.Reid{l%5i),  15  C.B.  285.     See  82  Gea    III.  c  56,  and 
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CHAPTER  XIX. 


MEASURE  OF  DAMAGES. 


A  SERVANT  who  is  discharged  improperly  or  without 
due  notice  is  entitled  to  recover  such  damages  as  a 
jury  thinks  compensation  for  the  actual  loss  which  he 
lias  sustained. 

Sometimes  the  master  and  servant  agree  as  to  the  tenns 
ozi  vrhich  they  shall  be  at  liberty  to  terminate  the  contract. 
If  it  be  agreed  that  they  may  determine  the  engagement  on  a 
mooth's  notice,  the  servant  can  recover  only  a  month's  wages 
in    the  event  of  his  being  improperly   dischai'ged  (a).     A 
servant  who  is  dismissed  is  bound  to  make  reasonable  exer- 
tion, and  show  diligence  in  endeavouring  to  procure  employ- 
ment.   It  is  deemed  contrary  to  public  policy  that  he  should 
remaiD  idle.     He  must  seek  for  employment  and  accept  it  if 
it  \)€  offered.     The  true  measure  of  damages  is  therefore  not 
Ihe  amount  of  wages  which  he  was  promised  under  the  agree- 
nient,  but  his  probable  loss.     This  will  be  his  wages  less  the 
value  of  any  place  which  he  has  obtained,  or  might  have  got  by 
^^Monable  exertions.    Mr.  Justice  Willes,  in  Hartland  v.  The 
^^^^f^^ral  Exchange  Bank  (6),  told  the  jury  that  in  estimating 
ilte  damages  due  to  the  plaintiff — the  manager  of  a  banking 
company — ^who  had  been  engaged  for  a  term  of  three  years, 
who  had  been  dismissed  at  the  end  of  four  months, 


(«)  BarOey  r.  Barman  (1840),  11  burn,  J.,  in  Sowdm  v.  MUla  (1861), 

^  ^  K.  798 ;  see  Chrdkm  y.  PotUr  30  L.   J.    Q.   B.   176  ;  Etmnm$   v. 

(1^),  1  P.  *  F.  644.  ElderUm    (1853),    13    C.    B.    608  ; 

W  (18«6),  14  L.  T.   N.  S.  868 ;  Speck  v.  PhUlip$  (1839),  6  M.  k  W. 

M  alio  statement  of  law  by  Black-  283. 
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iliny  Mlioiild  take  his  Halary  into  account ;  that  they  were  not 
to  ^ivn  hiiii  the  whole  of  his  salary  for  the  three  years ;  but 
t.luvt  thoy  wore  to  take  into  account  the  probability  of  htB 
(iht4uning  other  employment.  The  rule  was  thus  expressed 
by  Krlo,  J.,  in  Beckltam  v.  Drake  (c):  "The  measure  of 
(hiningOH  for  the  breach  of  promise  now  in  question  is  obtained 
bv  ot>usiiloriug  what  is  the  usual  rate  of  wages  for  the  employ- 
uiont  hoi\>  contracted  for,  and  what  time  would  be  lost  before 
u  similar  omployuient  could  be  obtained.  The  law  considers 
{\vM  omjJovnuMit  in  any  ordinary  branch  of  industry  can  be 
obtAiutsl  by  a  person  competent  for  the  place,  and  that  the 
\)s\)al  mto  of  wages  for  such  employment  can  be  proved,  and 
thAl  xihon  a  promise  for  continuing  employment  is  broken  by 
tho  niAstor,  it  is  the  duty  of  the  servant  to  use  diligence  to  find 
,\thor  oniployment." 

Tho  damages  awarded  must  not  be  too  remote.  A  sea- 
)^\AU  who  had  left  his  ship  at  Rio  because  he  refused  to 
l.-^ko  [virt  in  an  illegal  voyage,  and  who  was  committed  to 
|Mi^>n  by  the  Brazilian  Government  as  a  deserter,  was  held 
ontitlod  to  recover  loss  of  wages  under  his  contract  But  a 
oUiui  for  a  loss  of  clothes,  which  had  been  carried  away  in  the 
>luj\  was  disallowed  (//).  In  another  case  the  facts  were 
thoso:  The  plaintift*was  engaged  as  manager  of  a  mining 
K\»uipuiY  in  Si.>uth  America  for  three  years.  The  directors 
wori^  at  lilHTtv  to  dissolve  the  aCTeement  at  anv  time  on 
iiiviug  him  twelve  mo!iths'  notice,  or  in  lieu  of  such  notice 
|viyiu)j  him  twelve  mouths'  salary*  and  his  reasonable 
exi^uses  iu  rt^uruiug  to  England.  If  he  served  three 
\eai^  he  wiv<  to  Iv  entitled  to  the  expenses  of  the 
ivtuni  of  bimsi^^lf  and  his  familv.  He  was  dismissed  vrith- 
v>a:  uotivv  or  rwviviui:  a  vear  s  saLurv.     The  jurv  gave  him  a 

!S4.»'  i  H    oi   I.,    a:  v.   r>=o:  J/'"w  (1524  .  *i  Bir^.  229. 

Srt.i  \.    /'7.',/*.w.^'»t  lis*. J.  V  0.  t>.  i    B"rk"L  T.    .^mC-.-t*  «    15<57\  2 

u.   /otv '»;*vsl  !'.»rt^«»  wars,  wr'.'t!--  I.  K.    t'x.  :J4=>  .  Z6   I-  J.    Ex.    137; 

"ji'.S     vi'.'auii«»i.-».l     allvr     aN.'u:      on-^  17  L.  T.  N.  S.   13.      A.w  r.  P-mder, 

iui"cvr  H  st^i^Kv     ".tr>    ^^ir'i.-^  ..t:-.'  'i:i.  !>r4.    IK.  ^31    Io«  -jf  gntui- 

In)0  ,  IJ  v^.  Ik  '^7^  ,   A*!i /»*/ "-icH/zt  ▼. 
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r's  salary  from  the  date  of  dismissal  and  his  own  expenses 
ia  returning  to  England.  The  Court  refused  to  add  to  the 
dskiziages  the  expenses  incurred  in  the  return  of  his  family  or 
tho  amount  of  his  salary  to  the  end  of  the  third  year  (e), 

Though  it  is  the  duty  of  a  servant  who  is  discharged  to 
seek  employment,  it  appears  that  the  onus  rests  with  the 
person  who  denies  his  right  to  receive  his  wages  in  full  to 
show  that  he  could  have  obtained  employment  (/). 

"When  it  is  said  that  a  servant  should  diligently  look  for 

employment,  it  is  not  meant  that  a  clerk  should  be  ready  to 

become  a  ploughman  or  a  navvy,  or  that  a  farm  bailiff  should 

be  leady  to  undertake  the  work  of  a  ploughman.    This  is 

iDugtrated  by  a  Scotch  case,  Itosa  v.  Pender  (g).    The  plaintiff, 

irho  had  been  employed  as  head  gamekeeper,  was  dismissed, 

Vit  he  was  offered  the  same  wages  and  the  post  of  assistant 

gamekeeper.     The  Court  held  that  he  was  not  bound   to 

accept  the  subordinate  situation.     "  I  think,"  said  the  Lord 

frerident,  "  it  is  sufficient  for  the  disposal  of  the  defence  to 

show  how  the  employment  offered  him  if  he  would  return 

^aswholly  different  from  his  former  one  as  head  keeper." 


A  servant  who  is  improperly  dismissed,  or  whom  the 
Master  refuses  to  take  into  his  service,  may  at  once  sue 
for  damages.  He  may  also  in  the  former  case  recover 
the  value  of  services  actually  performed. 

In  other  words,  the  servant  may  treat  the  contract  as  at  an 
*fld  and  rescinded,  and  sue  on  a  quantum  7)ie)^it  for  his 


Jt)  fraieh  v.  Brookes  (1830),  6 
%.554;  4M.  &  P.  11 ;  Noble  r. 
^^  MmarfaduriHg  Co.,  112  Mass. 
^  (Plaintiff,  who  had  come  from 
uM  Sandwich  Islands  to  Massachus- 
*^  oonld  not  recover  in  an  action 
Aviefimd  to  receive  him  into  service, 
^«lgei  for  loes  of  time  or  expenses 
Mjflnniey.) 

if)  CotUffon  V.  Mohawk  Rail  Road 
^  S  Denio,  609. 

(r)  0874)  1  B.   S52.      See  as  to 


prospective  remuneration  in  winding 
up  of  companies.  Yelland's  Case 
(1876),  L.  R.  4  Eq.  850  ;  CUrk*s  Case 
(1869),  L.  R.  7  Eq.  550  ;  88  L.  J.  Ch. 
562  ;  20  L.  T.  N.  S.  774  ;  Ex  parte 
Maclur€  (1870),  L.  R.  6  Ch.  737  ;  39 
L.  J.  Ch.  685  ;  23  L.  T.  N.  S.  685  ; 
Ex  parte  Logan  (1870),  L.  R.  9  Eq. 
149  ;  Dean  and  OilberVsCwie  (1872), 
41  L.  J.  Ch.  476  ;  26  L.  T.  N.  S.  467  ; 
Shirreffs  Case  (1872),  L.  R.  14  Eq. 
417 ;  42  L.  J.  Ch.  5  ;  20  W.  R.  966. 
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services,  or  he  may  treat  the  contract  as  still  in  existence  a 
sue  on  a  breach  of  it.  In  the  notes  to  Cutter  v.  Powell  { 
another  remedy  is  stated  ;  "  the  servant/'  it  is  said,  **  m 
wait  for  the  termination  of  the  period  for  which  he  n 
hired,  and  may  then  sue  for  his  whole  wages,  in  i/ndebitat 
aaavmpdt,  relying  on  the  doctrine  of  constructive  servic 
This  phrase  is  borrowed  from  decisions  in  settlement  caa 
and  the  doctrine  was  first  suggested  by  Lord  Ellenborooj 
in  the  case  of  Oandell  v.  Pontigny  (i),  an  action  for  waj 
for  the  whole  quarter  by  a  servant  wrongfully  dischaig 
before  the  end  of  the  quarter.  Lord  EUenborough  suggest 
that  the  plaintiff  might  be  entitled  to  recover  on  the  grou 
that  as  he  was  ''willing  to  serve  for  residue  in  contei 
plation  of  law,  he  may  be  considered  to  have  served  t 
whole.'*  This  was  followed  in  Smith  v.  Ki/ngefard  (it)  & 
Collma  V.  Price  [I).  But  since  the  case  of  Archard 
Hornor{m),  decided  in  1828,  by  Lord  Tenterden,  tl 
doctrine  has  been  questioned.  In  Smith  v.  Haytvard{ 
the  Court  of  Queen's  Bench  declared  their  preference  for  t 
law  as  laid  down  in  Archctrd  v.  Hornor,  and  the  same  vii 
was  expressed  in  Fendnga  v.  Tisdal  (o).  No  doubt  a  serve 
who  has  been  improperly  dismissed  is  not  bound  to  sue 
once;  he  may  sue  at  the  end  of  the  term ;  but  the  sum  whi 
he  will  recover  will  be  calculated  not  on  the  basis  of  fictitio 
service,  but  the  actual  damages  which  he  has  sustains 
Now  that  it  is  suiBcient  for  a  plaintiff  to  state  in  I 
statement  of  claim  the  facts  upon  which  he  relies,  the 
decisions  are  unimportant  (jp). 

A  servant  who  has  been  improperly  dismissed  need  n 


(h)  Smith'8  L.  C.  vol.  ii.  p.  38, 
5th  ed. 

(t)  (1816)  4  Camp.  375. 

{k)  (1836) 3 Scott.  279.  McKeanx, 
Cowley  (1868),  7  L.  T.  N.  S.  828. 
(PlaiutifF  engaged  as  commission 
Hgont,  at  salary  of  £50  a  year ;  en- 
;:agement  to  be  terminated  at  end  of 
liny  year  on  giving  three  mouths' 
iiotiue  ;  not  entitled  to  receive  the 
whole  year's  salary  ;  "entitled  to  so 


much  as  would  compensate  him  1 
the  loss  of  the  opportunity  of  eti 
ing  £50.") 

(/)  (1828)  5  Bing.  132. 

(wi)  (1828)  3  C.  &  P.  849. 

(m)  (1837)  7  A.  &  E.  544. 

Ko)  (1847)  1  Ex.  295. 

(v)  MdQ  Barnshy  v.  Taylor  {\W 
32  J.  P.  229,  as  to  effect  of  obtaini; 
damages  for  improper  dismissal. 
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wait  until  the  expiration  of  the  term  for  which  he  engaged  to 
serve  before  bringing  his  action.  So  also  if  his  master  has 
refused  without  proper  reason  to  receive  him  into  his  service, 
he  may  at  once  institute  an  action.  This  was  decided  in 
Hochster  v.  De  La  Tour  (g),  the  facts  of  which  wei*e  as 
follows:  A.  courier  was  engaged  in  April  of  1852  to  go  on  a 
tour  of  three  months,  which  were  to  commence  on  the  first 
of  June,  1852.  On  the  11th  of  May  of  that  year  the 
defendant  wrote  to  say  that  he  had  changed  his  mind,  and 
that  he  did  not  require  the  courier's  services.  He  refused  to 
make  compensation.  The  courier  began  an  action  on  the  22nd 
of  May,  1852.  The  declai-ation  averred  that  from  the  time  of 
making  the  agreement  until  the  time  when  the  defendant  re- 
fused to  perform  his  promise  and  exonerated  the  plaintiff  from 
performance,  the  plaintiff  was  ready  and  willing  to  perform  the 
agreement.  Breach  that  the  defendant  before  the  said  1st  of 
Jime  wrongfully  refused  to  engage  the  plaintiff  or  perform  his 
promise,  and  then  wrongfully  exonerated  the  plaintiff  from 
tbe  performance  of  the  agreement,  to  the  damage  of  the  plain- 
tiff The  plaintiff  between  the  commencement  of  the  action 
^  the  1st  of  June  obtained  another  engagement  on  equally 
good  terms,  but  not  beginning  until  the  4th  of  July.  On  a 
inotion  in  arrest  of  judgment.  Lord  Campbell  said, ''  The  man 
who  wrongfully  renounces  a  contract  into  which  he  has  delibe- 
rately entered  cannot  justly  complain  if  he  is  immediately 
^  for  a  compensation  in  damages  by  the  man  whom  he  has 
ufjored ;  and  it  seems  reasonable  to  allow  an  option  to  the 
injured  party,  either  to  sue  immediately,  or  to  wait  till  the 
time  when  the  act  was  to  be  done,  still  holding  it  as  prospec- 
tively binding  for  the  exercise  of  this  option,  which  may  be 
^vantageous  to  the  innocent  party,  and  cannot  be  prejudicial 
to  the  wrong-doer.  An  argument  against  the  action  before 
the  1st  of  June  is  urged  from  the  diflSculty  of  calculating  the 
(I^Q^es ;  but  this  argument  is  equally  strong  against  an 


W  (1858)  2  E.  &  B.  678  ;  Danube      S.  162  ;  (1863)  13  C.  B.  N.  S.  825, 
4r.  09,  r.  Xmu  (1861),  11  C.  B.  N. 
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action  before  the  Ist  of  September,  when  the  three  mi 
would  expire.  In  either  case,  the  jury  in  assessinj 
(damages  would  be  justified  in  looking  to  all  that 
happened,  or  was  likely  to  happen,  to  increase  or  mitigal 
loss  of  the  plaintiff  down  to  the  day  of  trial  (r).** 

(r)  In  spite  of  a  common  opinion  curred  in  poing  to  his  master's 

to  the  contrary,  it  does  not  appear  to  before  being  engaged,  or  ret 

be  the  case  that,  in  the  absence  of  from  it  alter  being  dismissed, 

any  stipulation  on    the   subject,   a  Justice,  5th  ed.,  225,  and  slsc 

servant  is  entitled  to  expenses  in-  v.  Dunsmore  (1840),  9  C.  &  P. 


CHAPTER  XX. 

SPEaFIC  PEBFOBMANCE. 


CONTRACT  of  hiring  and  service  will  not  be  specifi- 
cally enforced.  A  master  or  servant  claiming  redress 
for  the  breach  of  such  a  contract  will  be  left  to  sue 
tov  damages. 


contracts  of  hiring  and  service  the  parties  bargain  for 
tho  personal  qualities  of  each  other.  One  servant  is  not  as 
sui^^ble  as  another,  any  more  than  one  piece  of  land  is  as 
as  another ;  and  at  first  blush  it  might  seem  that  the 
>ns  which  have  induced  Courts  of  Equity  to  decree 
^P^oific  performance  of  contracts  relating  to  land  would 
^S.'i^y  apply  to  contracts  i*elating  to  services.  In  point  of 
^^*<2t^  Courts  of  Equity  did  at  one  time  act  upon  this  view,  and 
^^^  books  contain  more  than  one  instance  in  which  masters 
ordered  to  retain  in  their  service  persons  whom  they 
improperly  dismissed  (a).  This  is,  however,  no  longer 
^one ;  Courts  refuse  to  interfere  in  order  to  prevent  a  master 
^discharging  a  servant;  if  improperly  dismissed,  the  latter 
^^U8t  seek  his  remedy  in  an  action  for  breach  of  contract.  It 
^  thought  inadvisable  to  force  upon  a  master  a  servant  whom 
\ie  does  not  like,  and  with  whom  he  must  be  brought  into 
^008  proximity.  "  We  are  asked,"  said  Lord  Justice  Knight 
^race  in  Johnson  v.  Shrewsbury  Jk  Birmingham  Rail.  Co,  (b) 
— ^which  was  a  case  in  which  the  plaintiffs  had  contracted  for 

(a)  Ball  r.  Coggs  (1710),  1   Bro.  (6)  Seenote(c),  andSelbome,  L.C., 

Ptf.  C.  140  ;  £aH  India  Co,  v.  Vin-  in  iVolverhampiim  and  W,  By,  Co, 

eaU  (1740),  2  Atk.  82.     See  Camp-  v.  London  and  N.  W.  By.  Co.,  L.  R. 

bell's  edition  of  Fraaer,  Master  and  16  £q.  439  ;  43  L.  J.  C.  133. 
enrtnt,  102. 
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a  specific  sum  to  work  the  defendants'  line  and  to  keep  the 
rolling  stock  in  repair — "  to  compel  one  person  to  employ 
against  his  will  another  as  his  confidential  servant  for  duties 
with  respect  to  the  due  performance  of  which  the  utmost 
confidence  is  required.  Let  him  be  one  of  the  best  and  most 
competent  persons  that  ever  lived,  still  if  the  two  do  not 
agi'ee,  and  good  pei*sons  do  not  always  agree,  enormous 
mischief  may  be  done."  Another  reason  against  inter- 
fering, mentioned  in  the  above  case,  is  that  there  could 
be  no  "mutuality."  A  Court  could  compel  a  master  to 
retain  in  his  employment  a  certain  servant :  it  could  not 
compel  the  latter  to  perform  faithfully  his  part  of  the  contract, 
and  to  work  diligently  and  skilfully  (c).  The  difficulty  of 
securing  real  peiformance  of  such  a  contract  is  too  great. 
Hence,  if  the  substance  of  an  agreement  be  an  agreement  for 
personal  service,  even  though  it  be  connected  with  other 
matters,  the  Court  will  not  decree  specific  performance  (d). 


(c)  Pickering  v.  Bishop  of  Ely 
(1843),  2  Y.  &  C.  C.  C.  249.  (A  bill 
praying  that  the  plaintiff  might  be 
quieted  in  the  office  of  receiver- 
general  to  the  defendant,  and  that  the 
defendant  might  be  restrained  from 
preventing  the  plaiiitiif  exercising 
the  duties  of  the  office,  dismif^ed.) 
Stocker  v.  Broekef batik  (1851),  3 
Mac.  &  G.  250  ;  20  L.  J.  Ch.  401. 
(Plaintiff,  manager  of  the  business  of 
the  defendants,  dismissed  by  them 
for  negligence  ;  reversing  an  order 
by  Lord  Cranworth,  V.C.,  Lord 
Cnancellor  Truro  refused  to  restrain 
the  defendants  from  excluding  plain- 
tiff from  the  exercise  of  his  duties  as 
manager.)  Johnson  v.  Shrewsbury 
d:  Birmingham  By.  Co.  (1853),  3  De 
G.  U.k  G.  914  ;  22  L.  J.  Ch.  921. 
(Agreement  that  plaintiffs  should  run 
and  work  all  the  trains  of  the  com- 
pany, and  provide  foreman,  me- 
chanics, &c.  ;  Lord  Justices  Knight 
Bruce  and  Turner  refused  to  restrain 
the  defendants  from  discharging 
plaintiffs. )  IVebb  v.  England  (1860), 
29  Beav.  44;  30  L.  J.  Ch.  222. 
(Apprentice  dismissed  by  master; 
Master    of    the    Rolls    refused     to 


cancel  articles  of  apprenticealiip, 
or  to  order  a  return  of  a  portion 
of  the  premium.)  Chaplin  t.  iondcn 
d:  North-  WesUm  By.  Co.  (1862X  5 
L.  T.  N.  S.  601.  (Agreement  by 
which  the  plaintiffs  ahonld  collect, 
and  deliver  goods  at  certain  stations 
of  the  defendants  ;  Wood,  V.C., 
refused  to  restrain  the  defend- 
ants from  terminating  the  arrange- 
ment) Ogden  v.  .Posndb  (186S),  32 
L.  J.  Ch.  73.  (The  Lord  Justices 
refused  to  enforce  an  agreement 
whereby  the  defendant  agreed  to 
grant  tne  plaintiff  a  lease  of  a  certain 
wharf,  and  plaintiff  agr&ed  to  employ 
<lefendant  as  manager  of  the  wharf.) 
Pdo  V.  BrighUyn,\Udrfield^  Ac,  Iby.  Ok 
(1863),  32  lu  J.  Ch.  677.  OHHsy. 
3fc(7/te<j(1863),  13Ir.Ch.  48.  (Pkin- 
tiff  engaged  to  take  management 
of  baths ;  no  specific  performanoe). 
Mair  v.  Himcuaya  Tea  Comvmmi 
(1866),  L.  K  1  Eq.  411. 

id)  Ogden  v.  Fossick^  see  n.  (c). 
White  V.  Boby  (1877),  87  L.  T. 
N.  S.  652  ;  26  W.  B.  188.  See  le- 
marks  of  Jesse),  M.R.,  in  Big^  r. 
Connol  (1880),  L.  B.  14  Ch.  D.  at  p. 
487. 
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What  Courts  have  refused  to  do  directly,  they  may  by 
hrjunction  effect  indirectly.  If  a  contract  of  service  contains 
a  positive  agreement  to  do  something,  and  a  negative 
agreement  not  to  do  another,  or  if  such  a  negative 
agreement  can  be  implied,  they  will  restrain  the  breach  of 
the  negative  agreement  even  though  they  are  unable  to 
enforce  the  affirmative.  This  is  a  comparatively  new  branch 
of  Jurisprudence.  For  a  time  the  Courts  occasionally 
refused  to  interfere  by  injunction  in  aid  of  the  negative  part 
of  an  agreement  when  they  could  not  enforce  the  positive 
part  (e).  Since  the  decision  of  Lord  St.  Leonards  in  Lumley 
V.  Wagner  (/),  in  1852,  they  have  acted  differently.  There 
the  defendant,  a  singer,  agreed  to  sing  during  a  certain 
period  at  the  plaintiflTs  theatre.  She  also  engaged  not  to 
sing  at  any  other  theatre  or  any  concert  without  the 
plaintiff's  written  authority.  Lord  St.  Leonards  held  that, 
though  unable  to  compel  the  defendant  to  perform  her  agree- 
ment^ he  could  and  ought  to  restrain  her  from  singing  else- 
where than  at  the  plaintiff's  theatre.  It  is  apparently  un- 
necessary that  the  contract  should  contain  an  express  negative 
stipulation^  if  it  be  clear  that  the  parties  intended  that  the 
aerrioes  should  be  exclusively  given  to  one  person  (g). 

Courts  will  also  interfere  to  resti-ain  by  injunction  pei-sons 


{e)  JCetnble  v.  Kean  (1829),  6 
Sim.  833 ;  Kimberley  v.  Jennings 
(1S36),  S  Sim.  340. 

(/)  1  D.  G.  M.  k  G.  604  ;  Willis 
T.  Ckildc  (1851),  13  Beav.  117 
linjmictioii  rettraining  tnuftecs  of 
a  gnnimar  school  from  removing 
■Mster) :  and  Daugars  v.  Rivca 
(IStfOy,  29  L.  J.  Ch.  685  (injunctibn 
restniiiiiig  the  elders  and  deacons 
of  a  French  Protestant  church  from 
liindering  the  phdntiff,  the  pastor  of 
the  dinrch,  in  the  exercise  of  his 
duties),  are  cases  in  which  the  power 
of  diamissal  was  in  question.  Many 
of  the  cases  reUto  to  actors  who 
pUjed  at  one  theatre  when  under 
an  engagement  to  pky  at  another ; 
c  ff.  Montoffue  y.  Flockton  (1873), 
L.    B.    16    £q.    189 ;    fVebsUr  v. 


Dillon  (1857),  3  Jur.  N.  S.  432  ; 
6  W.  R.  867;  Fechier  v.  Mont- 
gomery (1863),  33  Beav.  22.  See 
also  De  Mattos  v.  Oibsmi  (1859),  4 
D.  G.  &  J.  276,  and  Brett  v.  East 
India  A  London  Shipping  Co. ,  2  H. 
&  M.  (1864),  404.  (Agreement  by 
which  plaintiff  was  to  be  sole  broker 
of  defendants,  and  by  which  his  name 
was  to  appear  in  all  advertisements 
of  company ;  the  defendants  had 
ceased  to  employ  the  plaintiff  as 
broker  ;  Court  refused  to  compel  the 
defendants  to  issue  advertisements 
with  the  plaintiff's  name  as  broker 
when  they  could  not  be  compelled  to 
employ  him  as  such.) 

(^)  As  to  this,  see  remarks  of 
Lord  Blackburn  in  Dofi^rty  v.  All- 
man  (1878),  L.  R.  3  Ap.  730. 
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who  have  contracted  not  to  practise  professions  or  cany  on 
trades  or  businesses  within  certain  limits.  The  limitations 
must,  however,  as  has  been  already  stated,  be  reasonable,  and 
the  contract  must  not  be  in  restraint  of  trade  (7^). 

Under  the  Employers  and  Workmen  Act,  sec.  6,  a  Court 
of  Summary  Jurisdiction  "  may  make  an  order  directing  the 
apprentice  to  perform  his  duties  under  the  appren* 
ticeship  "  (i). 

(h)  Chapter  XII.,  and  Umcard  y,      men,  dee  43  &  44  Vict  c  16,  8.  10, 
Woodward  (1865),  84  L.  J.  Ch.  46.         Part  II.,  Chapter  XIV. 
(t)  S8  k  S9  Vict.  c.  90  ;  as  to  sea* 
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CHAPTER  XXI. 


LIEN. 

A  WORKMAN  has  a  lien  upon  all  materials  which 
ve  been  delivered  to  him  to  be  mended,  repaired, 

r  improved,  or  made  up,  and  upon  which  he  has 

xpended  labour  or  money. 

This  refers  to  a  special  lien,  and  not  to  a  general  lien  for  a 
^wdance   of  account    which   is  established  by  express  con- 
'tracts,  or    custom,   and  which  is  possessed  by  carriers,  for 
example,  or  wharfingers  (a). 

A  special  lien  is  created  when  labour  has  been  expended 
upon  any  object.  A  shipwright  repairs  a  ship  put  into  his 
possession ;  he  has  a  lien  for  his  remuneration  (6).  An 
article  is  delivered  to  a  workman  ;  he  expends  no  labour  upon 
it;  he  cannot  set  up  a  lien  (c).  It  was  for  a  time  supposed 
that,  if  the  price  of  a  workman's  services  were  fixed,  no  right 
of  hen  existed  (d).  But  since  the  case  of  Chase  v.  West- 
Tnore  (e),  the  contrary  doctrine  has  been  recognised.     An 


(a)  As  to  proof  of  general  lien, 
lee  RMh/orth  v.  Ua^jUld  (1806), 
7  East,  224.  As  to  lien  of  a  purser 
for  wages,  see  Prince  George  (1837),  3 
Hag.  376.  In  the  United  SUtes  liens 
hare  been  much  extended  beyond 
Common  1mm  liens,  by  statutes.  ' '  The 
first  attempt  to  create  a  mechanic's 
Um  arose  from  a  desire  to  improre 
as  speedUy  as  possible  the  city  of 
Wasnington,  as  the  seat  of  the  per- 
manent GoYemment  of  the  United 
States."     Phillips    on    Mechanics' 


Liens,  p.  11. 

(b)  Franklin  v.  ffogier  (1821),  4 
B.  &  Aid.  341. 

(c)  Chapman  v.  Allen,  Croke, 
Car.  I.  271  (no  lien  on  cattle  taken 
in  to  feed). 

{d)  Whitaker  on  Lien,  p.  47. 

(e)  (1816),  5  M.  &  S.  180.  (Wheat 
sent  in  different  parcels  at  different 
times  to  be  ground ;  the  price  fixed 
upon  for  grinding,  15«.  a  load  ;  the 
miller  had  a  lien  for  the  whole.) 
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agieement  to  do  work  may  be  of  such  a  character  as  to  ex- 
clude a  lien;  but  the  mere  circumstance  that  a  particular 
price  for  work  to  be  done  is  fixed  is  not  conclusive  (/).  A 
lien  may  be  excluded  by  the  fact  that  credit  is  given (gr). 

The  justification  of  this  right  is  the  fact  that  value  has 
been  imparted,  or  labour  expended  upon  a  certain  article.  It 
has  been  held  that  a  livery-stable  keeper  has  not  a  lien  for  the 
keep  of  a  horse  delivered  to  him  in  the  way  of  his  trade  (gr</), 
and  that  an  agister  of  cattle  has  no  lien  in  the  absence  of  an 
express  agreement  (It).  On  the  other  hand,  a  trainer,  it  is 
said,  has  a  lien  on  a  horse  delivered  to  him  to  train ;  the 
horse  has  received  additional  value  ({).  Obviously  such  a 
distinction  is  in  many  cases  difficult  to  apply.  What,  for 
instance,  is  the  position  of  an  analytical  chemist,  who  has 
assayed  ore,  or  a  jeweller  who  has  at  the  request  of  a 
customer  ascertained  the  specific  gravity  of  a  jewel  ?  Is  it  to 
be  said  that  he  has  no  lien  unless  what  he  has  done 
has  made  the  ore  or  the  precious  stone  more  valuable 
than  it  was  ?  There  are  expressions  in  the  authorities  which 
seem  to  show  that  no  lien  would  exist  unless  that  were  so. 
But  it  seems  probable  that  the  Courts  would  favour  the  exist- 
ence of  a  lien  wherever  labour  and  skill  had  been  bestowed, 
and  that  it  would  be  sufficient  for  a  workman  to  prove  that 
he  had  done  that  which  he  was  engaged  to  do. 


(/)  Button  V.  Bragy  (1816),  7 
Taunt.  14,  25. 

{g)  BaiU  v.  MitcMl  (1815),  4 
Camp.  146. 

(gg)  Judsan  v.  Ethcridgc  (1833),  1 
C.  &  M.  743. 

(h)  Jackson  v.  Cummins  (1839), 
5  M.  &  W.  342  ;  3  Jur.  436  ;  see  also 
SteadmauY.  ffockky  {lSiQ\  15  M. 
k  W.  653;  10  Jur.  819 ;  15  L.  J.  Ex. 
332.     (A  conveyancer  has  no  lien  on 


a  deed  *'with  and  in  respect  of" 
which  he  has  done  business  for  the 
owner,  unless  he  has  expended  labour 
on  the  deed.) 

(0  Jacobs  V.  LcUour  (1828),  2  M. 
&  P.  201 ;  5  Bing.  ISO ;  Scarf e  v. 
Morgan  (1838),  4  M.  &  W.  270  ;  1 
H.  &  H.  292  ;  2  Jur.  569.  (Mare 
sent  to  be  covered  by  stallion  belong- 
ing to  the  plaintiff ;  the  plaintiff  had 
a  Hen  on  the  mare.) 


/ 
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A  Bervant  has  no  lien  upon  the  property  of  his 
master  which  he  has  as  a  serv^ant  got  into  his 
possession. 

This  propositioD  is  intended  to  give  the  effect  of  R.  v. 
Sankey  {I)  and  NewingUni  Board  v.  Eldndge  (m).  In  the 
former  the  town  clerk  of  Ludlow  claimed  a  lien  on  papers 
of  the  corporation  on  which  he  had  worked  as  attorney  or 
soUcitor.  His  claim  was  sustained ;  but  he  had  no  right  to 
retain  muniments  with  respect  to  which  he  had  done  no 
work,  and  which  he  held  as  town  clerk  and  as  servant  of 
the  corporation. 

In  the  latter  case,  a  solicitor,  who  was  clerk  to  a  local 
board,  sought  to  retain  papers  and  books  belonging  to  it. 
BacoDy  V.C,  ordered  him  to  deliver  them  up.  But  the  Court 
of  Appeal,  thinking  that  the  question  of  lien  involved  the 
very  question  to  be  tried  in  the  action,  varied  the  order,  and 
directed  the  papers  to  be  delivered  only  upon  payment  of  the 
sum  claimed  by  the  plaintiff  into  Court. 

K  a  workman  is  supplied  with  the  raw  materials  by  his 
master,  and  works  them  up  upon  the  premises  of  the  latter,  he 
has  no  lien ;  he  never  bad  possession  (n).  For  the  same 
reason  when  a  servant  gets  into  his  hands  as  clerk,  footman, 
butler,  &a,  any  articles,  he  has  no  lien.  The  servant's  posses- 
sion is  in  these  cases  his  master's,  and  no  lien  attaches  in 
&your  of  the  former. 

lien  is  a  personal  right  (o)  and  cannot  be  transferred  ( j^). 

It  is  intended  to  protect  a  workman's  right  to  remunera- 


(I)  (1836),  5  A.  &  £.  423. 

(m)  (1879),  L.  B.  12  Ch.  D.  849. 

{%)  Prcmklin  t.  Honer  (1821),  4 
B.  k  Aid  341. 

(o)  Bailer,  J.,  in  Dauhigny  v. 
Duval  (1794),  6  T.  R.  604,  aud 
Tkanut  Iron  Workt  Co,  v.  Patent 
Derrick  Co.  (1860),  1  J.  &  H.  93  ; 
29  L.  J.  Ch.  714 ;  6  Jur.  N.  S.  1013  ; 
Story  on  Roilmeiits,  •.  440. 


I 


ip)  Selwyn'g  Nisi  Prius,  13th  ed., 
1320.  ISo  lien  will  be  acquiri'd 
y  wrongfully  obtaining  possession  : 
Lempriere  v.  Paslq/  (1788),  2  T.  R. 
485.  (Goods  delivereid  to  a  i»er8on 
wrongfully  claiming  them ;  he  niav 
not  detain  them  against  owner  until 
the  latter  repays  freight,  which  the 
former  has  paid.) 
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tion,  and  the  actual  expenses  of  a  bailee  cannot  be  in- 
cluded (g). 

A  lien  may  be  lost  by  giving  up  possession  of  a  chattel. 
For  i*easons  which  are  not  altogether  satisfactoiy,  it  has  been 
laid  down  that  a  person  loses  a  lien  if  he  claims  a  right  to 
detain  a  chattel  upon  any  other  ground  than  that  of  the 
existence  of  a  lien,  or  if  he  claims  more  than  is  actually 
due  (r).  It  is  submitted,  however,  that  this  view  is  not 
correct.  The  question  is  one  of  intention.  In  the  words  of 
Parke,  B.  (js),  it  is  incumbent  to  show  that  the  person  entitled 
to  the  lien  has  agreed  to  waive  it,  or  has  agreed  to  waive 
the  necessity  of  the  tender  of  the  less  sum  due. 

The  right  of  lien  cannot  be  greater  than  the  right  of  the 
person  at  whose  instance  and  request  the  labour  was  ex- 
pended (t). 

A  seaman  has  a  lien  for  his  wages  on  the  ship  upon  which 
he  has  served.  It  extends  to  the  whole  of  the  ship,  and  not 
merely  as  a  ship,  but  to  every  plank  (iv).  It  affects  even  a 
6o?ie!2/c/«purchaserof  the  vessel  without  ilotice ;  and  it  takes 
priority  over  all  other  liens  upon  the  ship  (x).  If  the  value  of 
tlie  ship  is  insufRcient  to  pay  the  wages,  seamen  may  require 
the  freight  to  be  paid  into  the  Admiralty  Court  to  meet  the 
deficiency.  Any  agreement  by  which  a  seaman  agrees  to 
forego  this  lien  is  void  (y).  By  the  17  &  18  Vict.,  c.  104,  s. 
191,  the  master  has  the  same  lien  in  respect  of  his  wages  as 
ordinary  seaman. 

(q)  Somes     ▼.     British      Umpire  (u)  Neptune  (1824),  1  Hagg.  288 ; 

Shipping  Co,  (1860),  8  H.  of  L.  338.  Madonna    d'Idra    (1811),     1     DocL 

(r)  Boardman    v.    Sill   (18C9),    1  37. 
Camp.    410;    Knight    v.    Harrison  (a;)  T/«;»S>rf»iry  Caw(1815),  2Dod. 

Vl823),   cited  in   Scar/e  v.   Morgan  500;   Tlui  Batavia    (1822),   2   Dod. 

(1838),  4  M.  &  W.  at  p.  279.  600  ;  Tlic  Margaret  (1862),   8  Hag. 

(s)  iSVar/c  V.  Jfor(^«,  at  p.  279.  238. 

(0  Turner  r.i>««(1855),  20  Beav.  (y)  17  k  18  Vict.  c.  104,  s.  182. 

185. 


CHAPTER    XXII. 


DUTIES  OF  SERVANTS. 


Sbevants  are  bound  to  obey  the  lawful  orders  of 
iiheir  masters,  and  they  may  be  dismissed  without 
oiotice  for  wilful  disobedience  of  such  orders  (a). 

The  obedience  which  is  required  is  not  limitless.  A  servant 
is  not  bound  to  obey  unlawful  orders.  Neither  is  be  obUged 
to  risk  his  safety  (b).  Servants  may  not  be  dismissed  if  they 
refose  to  perform  services  of  a  kind  which  they  did  not 
undertake  to  perform.  A  lady's  maid  cannot  be  expected  to 
milk  cow8(c),  or  a  farm  labourer  to  act  as  a  domestic 
servant  {d).  A  seaman,  who  is  engaged  for  one  voyage,  is 
not  bound  to  serve  for  another  voyage,  the  risks  of  which 
may  be  very  different  from  those  which  he  agreed  to  face. 
This  is  illustrated  by  Burton  v.  Pinkeiion  (e),  which  has 


(a)  As  to  the  general  i>rinciple8 
tUted  in  the  text,  see  Lord  Abinger 
in  PrUsOcy  t.  Fowler  (1837),  3  M.  & 
W.  1 ;  Tumtr  t.  Maaon  (1845),  2  D. 
ft  L.  898  ;  14  M.  &  W.  112  ;  14  L.  J. 
Ex.  811  ;  Callo  v.  Brouncker  (1831), 
4  C.  Ic  P.  518. 

(6)  If  a  servant  has  been  misled  as 
to  the  dangers  of  his  employment^  he 
may  throw  np  his  enjcagement ; 
Cockbum,  C.  J.,  in  JVoodley  v. 
MdropolUan  District  Ry,  Co,  (1877), 
L.  R.  2  Bx.  D.  at  p.  388,  and  Lord 
Abinger  in  Priestley  v.  FowUr  (1837), 
3  IL  Ic  W.,  at  p.  6  ;  LimXand  v. 
Stephois  (1801),  8  Esp.  269.  (If 
a  master,  by  inhuman  treatment, 
compels  a  sulor,  for  his  safety,  to 
qntt  the  ship,  this  will  not  be  de- 
sertion, and  will,  not  cause  a  for- 
feitnre  of  wages.    Accordingly  it 


not  desertion  within  7  &  8  Vict.  c. 
112,  8.  9,  if  a  seaman  quits  a  ship 
in  consequence  of  the  cruel  treat- 
ment by  the  master ;  Edwards  v. 
TrevelUck  (1854),  4  E.  &  B.  59  :  or 
because  the  provisions  are  insufficient ; 
The  Cos^i/ia  (1822),  1  Hag.  59. 

(c)  Bell's  Principles,  77. 

{d)  See  CampoeU's  edition  of 
Eraser's  Master  and  Servant,  78,  where 
it  is  said  :  '*  Nor  is  a  person  hired  to 
manage  a  farm  bound  to  officiate 
as  a  servant  of  aU  work  ;  nor  can 
a  gardener  be  forced  to  work  in  a 
ttmiip-field ;  nor  a  grieve  and  over- 
seer of  a  coalwork  be  compell^  to 
assist  at  the  windlass-wheel,  and 
cUck  the  coals  at  the  pit ;  nor  a  head 
gamekeeper  to  act  as  under  game- 
Keeper." 

(«)  L.   R.    2  Ex.    340  ;    Ross    v. 
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been  already  mentioned.  The  plaintiff  had  engaged  to  serve 
for  twelve  months  as  a  mariner  from  London  to  various  ports 
in  North  and  South  America,  and  to  obey  all  lawful  com- 
mands. War  was  declared  between  Spain  and  Peru,  and 
a  proclamation  enjoining  neutrality  was  issued  by  the 
English  Government.  Acting  under  the  orders  of  the 
Peruvian  Government,  the  captain  told  the  crew  at  Rio  that 
the  next  destination  was  Callao.  The  plaintiff  objected  to 
serve  further,  on  the  ground  that  the  voyage  was  illegal,  and 
he  left  the  ship.  It  was  held  that  an  action  for  breach  of 
contract  lay  against  the  owners,  inasmuch  as  the  vessel  was 
used  for  purposes  which  made  the  crew  liable  to  more  risks 
than  were  incident  to  an  ordinary  commercial  voyage.  The 
general  rule,  however,  is,  as  Baron  Parke  stated  in  Tui^iery, 
Mason  (/),  that  "the  obligation  of  a  domestic  servant  is  to 
obey  all  lawful  commands."  It  matters  not  how  incon- 
venient to  the  servant,  or  how  harsh  or  cruel  the  orders 
may  be ;  they  may  be  even  unreasonable ;  provided  they 
be  lawful  and  within  the  scope  of  his  employment,  he 
must  obey  them  on  pain  of  dismissal.  "  The  master  is  to 
be  the  judge,"  as  Baron  Parke  observes  in  the  same 
case,  "  of  the  circumstances  under  which  the  servant's 
services  are  required,  subject  to  this,  that  he  is  to  give 
only  lawful  commands."  This  principle  was  carried  to 
an  extreme  length  in  Tuimer  v.  Mason  (/).  A  housemaid 
having  insisted,  contrary  to  her  master's  orders,  upon  visiting 
her  sick  and  dying  mother,  was  dismissed ;  and  the  Court  of 
Exchequer  was  of  opinion  that,  even  if  the  master  had  had 


Pender,  1  R.  4th  series,  352.  Mr. 
AV^ooiI,  in  his  Law  of  Master  and  Ser- 
vant, pp.  175  and  183,  contends  that, 
in  times  of  special  or  great  emer<reucy, 
a  servant  is  not  justified  in  refosing 
to  work  heyond  the  measure  of  a 
day's  work  as  fixed  by  custom  or 
contract.  No  authority  is  adduced 
for  this  view,  and  it  does  not  seem 
capable  of  being  supported,  unless  so 
far  as  is  borne  out  by  R,  v.  St.  John 


(1829),  9  B.  &  C.  896. 
(/)  (1845),  14  M.  k  W.  112,  116 ; 

2  D.  &  L.  898  ;  14  L.  J.  Ex.  811. 
See  Spain  v.  AmoU  (1817),  2  Sta. 
256  ;  Callo  v.  Bmuncker  (1881), 
4  C.  &  P.  518;  and  two  Scotch 
cases,  similar  to  Turner  t.  Meuon  ; 
Hamilton  v.  MeLtaii,  9  Dec.  1824, 

3  D.  &  S.  379,  268  ;  A.  v.  B,  (1858), 
16  D.  269. 
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notice  of  the  cause  of  her  request  to  absent  herself,  which 
wa»  not  allied,  it  would  not  have  justified  her  in  dis- 
obeying her  master^s  order.  "There  is  not,"  said  Baron 
Paike,  **  any  imperative  obligation  on  a  daughter  to  visit  her 
mother  under  such  circumstances,  although  it  may  be  unkind 
and  uncharitable  not  to  permit  her." 

In  some  cases  appears  a  qualification  of  the  doctrine  just 
stated  (gf).  The  correct  rule  in  point  of  law,  however, 
seenastobe  that  expressed  by  Baron  Parke  in  Turner  v. 
Maion,  that  wilful  disobedience  to  any  lawful  order  is 
a  good  cause  of  dismissal.  At  the  same  time,  it  is  prob- 
able that  the  Courts  would  enquire  whether  there  had 
been  substantial  obedience,  and  whether  the  master  had 
provoked  the  servant  by  subjecting  him  to  annoyance. 
Dismissal  for  disobedience  to  lawful  orders  involves  forfeiture 
of  wages  (/i),  and  it  would  be  a  perversion  of  justice  if  a 
master,  who  had  done  his  utmost  to  instate  a  servant  to  whom 
wages  were  accruing,  could  take  advantage  of  his  own  wrong 
and  escape  the  obligation  to  pay  anything  by  driving  a 
aervant  to  an  act  of  disobedience.  According  to  Lord 
Ra8er(i),  "Any  angry  woixi  spoken  under  provocation,  or  a 
disrespectful  expression  or  action  apologised  for,  will  not  be 
held  sufficient  to  sanction  a  dissolution  of  the  contract. 


i3)CHmHJi  y.  Skimier  (lS4i),  11 
^  &  W.  161,  where  it  was  held  to 
^Mceauy  to  prove  disobedience, 
ottiog  loM,  turned  on  a  point  of 
]ikidiiuL 

(A)  8pai»  Y.  ArnoU  (1817),  2  Sta. 
SK. 

(i)  Uw  of  Master  and  Servant,  p. 

^   In  a  case  decided  by  Coleridge, 

C.J.,  and  Manisty,  J.,  Michaohiias 

Sitt^  1880,   Shield  v.  Legge,  the 

Oourt  beld    that    refusal    to    obey 

hM  Older   to    fetch    books    did 

lot    warrant     dismissal    when     a 

Btiter,  by  his  language  and  conduct, 

bad  provoked  a  quarrel,  and  the  ser- 

fut  had,  in    fact,   obeyed    shortly 

aftor  it  was  over.    Miscouduct  on  the 

part  of  the  servant  may  not  go  to  the 


whole  consideration  of  the  contract ; 
c.fjr.,  in  Gould  v.  JFcbb  (1855),  4  E. 
k  B.  933  (action  for  wrongful  dis- 
charge ;  defence  that  the  engagement 
was  that  the  plaintiff,  European 
correspondent  of  a  uewspajier,  should, 
W  every  steamer,  fon^'ard  to  New 
York  a  letter  containing  European 
news,  and  that  defendant  wrongful!  v 
neglected  so  to  forward ;  and  also 
that  defendant  employed  plaintiff 
upon  condition  that  he  might  draw 
buis  for  the  amount  of  his  salar}-  as 
it  became  due,  but  not  for  any  sum 
not  due ;  but  plaintiff  wrongfully 
drew  on  defendant ;  both  pleas  helll 
bad  on  demurrer.  The  case  m.iv  1" 
said  to  tuni  on  pleading. 
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Dictum  aut  factum  per  iram  aut  feruwem  non  eat  'ixUum, 
niai  qtua  in  iiadein  persiaUU  "  (A*). 


A  servant  is  bound  to  be  reasonably  diligent  and 
faithful  in  his  service,  and  he  may  be  dismissed  for 
habitual  neglect  of  his  duties. 

It  is  impossible  to  define  the  precise  d^ree  of  fidelity 
which  is  required ;  it  vaiies  according  to  the  nature  of 
the  employment.  It  is  not  every  failure  in  faithful  service, 
or  every  act  of  negligence  which  will  warrant  a  master  taking 

{k)  The  following  arc  some  of  the  chief  decisions  relating  to  ohedience  : — 

Not  Good  Grouxd  for  Dimm isaal. 
Callo  V.  Brouncker  (1881),  i  C. 
k  P.  518.  (Defendant  alleged  that 
her  servant,  a  coarier,  stopped  at  a 
particular  hotel  contrary  to  orders : 
appeared  sulky  when  remonstrated 
with,  and  neglected  to  come  several 
times  when  rung  for.  Park,  J., 
in  directing  the  jury,  said  that 
*' There  vras  a  contract  for  a  year, 
with  an  implied  agreement  that  if 
there  was  any  moral  misconduct, 
either  pecuniary  or  otherwise,  wilfol 
disobedience  or  habitual  ne^ect^  the 
defendant  should  be  at  liberty  to 
part  with  the  plaintiff  **  ;  but  he 
added,  *'no  such  conduct  had  been 
proved."  Jacquot  v.  Bourra  (1889), 
7  Dow.  848.  (Action  for  wronfffol 
dischaige  of  plaintiff  and  his  wife  ; 
plea  that  the  plaintiff's  wife  obsti- 
nately refused  to  work  for  the  de- 
fendant ;  but  on  demurrer  plea  held 
bad,  because  not  showing  a  dis- 
obedience of  reasonable  commands. 
Price  V.  MovAitt  (1861),  2  F.  &  F. 
629 ;  (1862),  11  C.  B.  N.  8.  508. 
(Plaintiff,  engaced  as  buyer  :  refused 
to  obey  an  oraer  to  card  lace,  was 
dismissed  :  jury  found  that  carding 
lace  was  not  within  the  duties  of 
buyer. ) 


Good  Ground  for  Dismissal. 

Swiin  V.  AmoU  (1817),  2  Sta.  256. 
(Refusal  by  a  farm  servant  to  go 
with  his  team  to  a  place  a  mile  off  till 
he  had  had  dinner. )  JUid  v.  Dans' 
more  (1840),  9  C.  &  P.  588.  (A 
journeyman  painter  sent  by  his 
master  to  work  at  a  gentleman's 
house,  and  ordered  to  keep  the 
walks :  circumstance  of  his  bein? 
found  in  one  of  the  pn^serves  a  good 
ground  for  dismissal.  Bentio  v. 
Ben7ieU  (1842),  3  Q.  B.  768.  (Plain- 
tiff, employed  as  a  cari)enter*s  mate 
on  a  South  Soa  voyage,  to  be  paid,  on 
the  discharge  and  sale  of  the  cargo,  a 
proportion  of  the  nett  profits  ;  when 
the  captain  died,  and  the  mate,  a 
foreigner,  took  command,  plaintiff 
refused  to  work  the  ship  except  to 
an  English  port. )  Turner  v.  Mason. 
Seen.  (/),  p.  206.  LilUtj  v.  Eltcin 
(1848),  11 Q.  B.  742.  (Plaintiff,  a  wag- 
goner, refused  to  work  during  harvest 
until  eight  in  the  evening,  because 
strong  beer,  of  good  quality,  not  sup- 
plied him  according  to  an  alleged 
custom,  not  established  by  evidence. ) 
Churchioard  v.  Chambers  (1860),  2 
F.  k  F.  229.  (Messman  of  a  regi- 
ment refused  to  send  up  dinner. 
The  colonel  having  threatened  to 
put  him  under  arrest,  he  then  served 
the  dinner,  which  had  been  delayed 
half  an  hour :  held  that  mess  com- 
mittee were  entitled  to  dismiss  him, 
though  next  day  he  apologised.) 
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tbe  extreme  step  of  dismissing  his  servant  (l).  It  is  the  habit 
of  neglecting  a  master's  interests,  which  goes  to  the  root  of 
the  contract,  and  warrants  him  in  putting  an  end  to  it.  In 
FUlieul  V.  Armstrong  (m),  which  was  an  action  for  wrongful 
dismissal  brought  by  a  French  master,  the  defendant  pleaded 
that  the  plaintiff  had  absented  himself  for  four  days  without 
the  defendant's  consent.  It  was  not  shown  that  the  de- 
feDdaot  had  suffered  any  inconvenience  in  carrying  on  his 
school;  and  it  was  therefore  held  that  he  was  not  justified 
in  dissolving  the  contract.  If  a  servant  were  frequently  to 
absent  himself  without  leave  and  to  sleep  out  at  night,  he 
might  be  dismissed  without  notice  {n).  Even  absence  for  a 
day  or  a  single  hour  might,  in  certain  circumstances,  show 
such  wanton  disregard  of  his  employer's  interests  as  to  excuse 
dismissal  An  actor  who  failed  to  be  present  at  a  first  night, 
a  printer  who  quitted  his  work  shortly  before  a  newspaper 
went  to  press,  might  no  doubt  be  at  once  dismissed. 

When  a  servant  or  workman  receives  materials  to  be 
dealt  with  in  the  course  of  his  business,  he  is  a  bailee  coming 
nnderthe  fifth  of  the  six  divisions  described  by  Holt,  C.  J , 
inCoggs  v.  Bernard  (o).  His  duty  is  "to  use  ordinary  dili- 
gence in  the  care  and  preservation  of  the  property  entrusted 
to  him."  A  watchmaker,  for  example,  with  whom  a  watch  is 
leftis bound  to  use  ordinary  care  in  keeping  it  (p).  So,  where 
the  servant  of  a  merchant  was  entrusted  in  the  absence  of 
tus  master  with  his  goods,  and  caused  them  to  be  landed 
before  the  customs  duties  were  paid,  and  the  goods  were  con- 
tinently forfeited  to  the  Queen,  it  was  held  that  an  action 


(I)  It  is  Kmietiznes  alleged  that  tho 
^nuDind  most  be  "reasonable," 
gWwn,  Gmtracte  on  Work,  p.  143  ; 
^^  p.  223.  But  unless  *  *  reason- 
^"  means  only  lawful,  and  within 
tbe  nope  of  the  servant's  duties,  the 

Cficaoon  seems  not  justified.  See 
lot  T.  Bourra,  8upra.  '*  It  is 
■•t  erer^  fiulnre  iu  faithful  service 
*to  will  wamnt  a  master  in  dis- 
^nsnig  his  servant,  and,  if  he  does, 
vanutdiichaige  him  on  the  occa- 


sion of  this  misc-onduct,  and  not  at 
any  time  after,  at  the  master's 
option;"  Bramwell,  B.,  in  Uorton 
V.  McMuHry  (1860),  6  H.  &  N.  667^ 
675  ;  29  L.  J.  Ex.  260. 

(m)  (1837)  7  A.  &  E.  657. 

(n)  Robinson  v.    Hindman  (1800)^ 
3  £sp.  285. 

(o)  (1703)  Ld.  Raym.  909;  1  Sm. 
L.  C.  199  and  233. 

(jt>)  Clarke  v.  Earmhaw  (1818),  1 
Oow.  80. 
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on  the  case  lay  against  the  servant (9).  ''A  watchmaker, 
having  a  watch  left  with  him  for  repairs,"  says  Story  (r),  "  is 
obliged  to  use  ordinary  diligence  in  keeping  it ;  and  if  he 
omits  it,  and  the  watch  is  lost,  he  is  liable  for  the  value  in 
damages.  So,  a  workman  is  bound,  not  only  to  guard  the 
thing  bailed  against  ordinary  hazards,  but  also  to  exert 
himself  to  preserve  it  from  any  unexpected  danger  to  which 
it  may  be  exposed."  The  case  generally  cited  in  support  of 
this  doctrine  is  Leek  v.  Maestaer  (a).  The  proprietor  of  a  dry 
dock  received  a  ship  for  the  purpose  of  repairing  it  The  dock- 
gates  were  burst  by  an  unusually  high  tide,  and  the  ship  was 
injured.  Only  one  watchman  was  left  to  take  care  of  the 
shipping.  Lord  Ellenborough  ruled  that  it  was  the  duty  of 
the  defendant  to  have  had  a  sufficient  number  of  men  in  the 
dock  to  take  measures  of  precaution  when  the  danger  was 
approaching,  and  that  he  was  answerable  for  the  effects  of  the 
deficiency  («). 

A  servant  is  bound  to  consult  the  interests  of  his 
master,  and  may  be  dismissed  for  acts  seriously  in- 
jurious thereto  (t). 

This  is  a  vague  description  of  a  class  of  cases  resembling 
some  of  those  already  described.  No  very  precise  account  of 
their  nature  can  be  given.  All  that  can  be  done  is  to  show 
by  a  few  illustrations  the  manner  in  which  Courts  have  acted 
with  regard  to  this  point.  Disclosure  of  a  master's  trade  or 
business  secrets,  disclosure  of  family  secrets  (x),  disclosure 
of  the  accounts  of  a  company  to  a  person  connected  with 
another  company  (y),  advising  and  assisting  an  apprentice  to 

{q)  Levison  r.  Kirk  (7  James  I.),  J.  Ex.  80. 

Lane,  65;  ffussy  y.  Pacy  (1667),  1  {x)    Boat,    C.J.,     in    Beettmi.   t. 

Lev.    188  ;    IFalker  v.    The  British  Collyer  (1827),  2  C.  &  P.  607. 

Guarantee  Association  (1852),  18  Q.  (y)  East  Anglian  By.  Co.  ▼.  Xytib- 

B.  277.  goe  (1851),  2  L.  M.  ^'  P.  221 ;  alto 

(r)  Bailment,  sec.  429.  Mercer  v.    WhaU  (1845),  6  Q.   B. 

(«)  (1807)  1  Camp.  188.  447. 

\t)  Arding  t.  Lomax  (1855),  24  L. 
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quit  his  master's  service  (z),  entry  by  a  clerk  of  a  com- 
pany on  the  maigin  of  a  minute-book  of  a  protest  against 
a  resolution  of  the  directors  to  call  a  meeting  to  appoint  his 
saocessor  (a),  an  acting  manager  at  the  Covent  Garden 
Theatre  ridiculing  and  finding  fault  with  his  master's 
arrangements  and  choice  of  plays  so  as  to  excite  discontent 
among  the  actors  (6),  receiving  money  contrary  to  express 
orders  (c),  —  in  all  these  instances  masters  have  been 
warranted  in  dismissing  servants.  Conduct  on  the  part  of 
aserrant  wholly  inconsistent  with  his  position  as  such,  and 
showing  an  intention  to  assert  another  position  than  that 
which  he  properly  has,  would  be  good  ground  for  discharging 
him.  Thus,  a  claim  to  be  a  partner  by  a  servant  who 
at  certain  periods  received  a  portion  of  the  profits  of  a 
bosmess,  was  held  to  excuse  dismissal  without  notice  (d ). 
For  the  same  reasons  dismissal,  in  cases  where  a  master  has 
been  robbed  by  a  servant  (e),  or  where  the  latter  has 
been  gailty  of  some  act  of  dishonesty  towards  the  master, 
would  be  warranted.     Such  would  be  the  case  even  if  the 


M  Tmer  y.  Bobinmm,  seo  note 
(■)•  See  u  to  solicitiiig  business, 
^•cWt.  Martffn  (17W),  2  Esp.  732. 

(■)  itdgway  T.  ffunger/ord  Market 
^  (1885),  3  A.  &  E.  171. 

WlMcg  T.  OwbdldiaUm  (1837),  8 

W  iray  T.  ChandUr  (1856),    18 

cans. 

,  N)  Awm  T.  Feartm  (1839),  9  A.  & 
J  W8;  1  P.  &  D.  898  ;  2  W.  W.  & 
^n.  SmUk  T.  Thompson  (1849), 
*  G.  &  44.   (A  serrant  appropriated 

^  IT"^^  ^  ^  o^<^  8*t^»  which 

^*n^  £90,  part  of  a  sam  remitted 

te  tJK  bjr  his  master  for  business 

ggKt ;  left  to  jury  to  sav  whether 

Ftttif  gidlty  of  wrongfnl  appro- 

FWMl)     HmUm    ▼.     McMurtry 

WJISH.  it  N.  667;  29  L.  J.  Ex. 

M.  (Plsintifl^  mana^  of  defend- 

iifiteoij,  entered  into  a  contract 

*«  (X  for  SQj^y  of  bladders,  which 

*■•  weiBsuT  to  defendants  bnsi- 

*■;  tht  hk&eni  wore  oonsigned  to 


G.,  who  let  plaintiff  have  as  many 
as  ho  wante<l  tor  defendant's  business ; 
it  did  not  appear  that  plaintiff 
charged  defendant  any  more  than 
he  save  for  them :  good  ground  of 
discharge.)  BUnkam  v.  Hodges* 
DiatUlery  Co,  (1867),  16  L.  T. 
N.  S.  608.  (Traveller  of  a  distilleiy 
company  bound  to  remit  immedi- 
ately all  sums  collected  by  him,  sold 
some  of  the  company's  wines  to  brothel 
keeper,  and  neglected  to  remit  sums 
immediately.)  Niehol  v.  Martyn 
(1799),  2  Esp.  732.  (A  clerk  or 
servant  at  liberty  to  solicit  from  his 
roaster's  customers  business  to  be 
given  him  after  he  quits  his  master's 
service  ;  not  so  in  case  of  orders  to  be 
given  him  while  in  master's  service. ) 

(e)  Lord  Ellenborough  in  Trotman 
V.  Dunn  (1816),  4  Camp.  211; 
Cunningham  v.  Fonblanque  (1838), 
6  C.  &  P.  44,  49  ;  SpoUtvood  ▼. 
Barrow  (1850),  6  Ex.  110. 
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master  sustained  no  loss  (/).  So,  too,  is  desertion  by  a  sea- 
man— that  is,  abandoning  a  ship  before  the  end  of  the 
time  for  which  he  is  engaged  without  just  cause  and  without 
the  intention  of  returning.  The  question  is  always  one  of 
fact.  Has  the  servant  so  conducted  himself  that  it  would 
be  manifestly  injurious  to  the  interests  of  the  master  to 
retain  him  (g). 


A  servant  (domestic)  may  be  dismissed  for  gross 
acts  of  immorality. 

Thus  a  female  domestic  servant  who,  while  in  the  service 
of  her  master,  is  delivered  of  a  bastard  child,  may  be  dis- 
missed {h).  So  if  a  man  servant  debauches  a  female  servant, 
l)oth  may  be  dismissed  (2).  A  clerk  who  assaulted  his 
master's  maid  servant  with  intent  to  ravish  her,  was  held  to 
be  rightly  dismissed  {k).  Habitual  drunkenness,  if  it  inter- 
fered with  the  due  discharge  of  a  servant's  duties,  would 
justify  dismissal  {I).  The  authorities  are  not  clear  as  to 
the  limitations,  if  any,  with  which  the  above  principle  must 
be  taken.  They  lay  it  down  as  a  general  rule  that  gross 
immorality  on  the  part  of  a  servant  will  be  a  good  reason 
for  the  master  putting  ao  end  to  the  contract  But  it  is 
submitted  that  the  immorality  must  have  direct  reference  to 


(/)  Brown  v.  Croft  (1828),  6  C.  & 
P.  16  (n.). 

{fj)  Vaughau,  J.,  in  Lacy  v.  Oshal- 
diston,  8  C.  &  P.  80. 

{h)  R.  T.  Bram])ton  (1777),  Cald. 
11  ;  Connors  v.  Jwitice  (1862),  18  Jr. 
C.  L.  451. 

(i)  R.  V.  TFeJford  (1778),  Cald. 
57  ;  but  see  i?.  v.  JFestTncon  (1781), 
Cald.  129. 

(k)  Aikin  v.  Actm  (1830),  4  C.  & 
P  208. 

'(/)  Speck  T,  PhUUps  {1SS9),  5  M.  & 
W.  279,  281 ;  IFisey.  JFUsonilSiS), 
1  C.  &  K.  662  ;  McKellar  v.  Mojcfar^ 
Inne  (1852),  15  D.  2iid  Ser.  246  : 
Edwarda  v.  HackU  (1848),  11  D. 
2nd  Ser.   67 ;  New  Phomiz  (1823), 


1  Haj^r.  Ad.  198.  There  has 
been  a  considerable  amount  of  dis- 
cussion in  the  Scotch  caaes  as  to 
when  intoxication  is  a  ground  for 
dutmissal.  Mr.  Wood  aeeraa  to  indi- 
cate the  true  rale  when  he  says : 
"In  all  such  caaes  it  is  for  the  jury 
to  say,  in  view  of  the  position  occu- 
pied by  the  servant  and  the  particular 
circumstances,  whether  his  dischaige 
is  reasonable.  A  minister  who  should 
become  intoxicated  on  any  oocaaon. 
would,  of  course,  be  subject  to 
instant  dismissal,  because  inconsist- 
ent \dt\i  his  position ;  but  a  iarm 
labourer  or  a  clerk,  when  oCf  from 
duty,  upon  a  holiday,  would  not ; 
p.  212. 
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the  services  to  be  performed,  so  as  to  render  them  worthless 
or  less  valuable  than  was  to  be  reasonably  anticipated. 

Acts  of  immorality  on  the  part  of  a  governess,  a  secretaiy, 
a  menial  servant,  or  other  members  of  a  household,  during 
the  time  they  were  employed,  would  naturally  warrant  a 
master  in  discharging  them ;  such  conduct  unfits  them  for 
their  place. 

But  it  is  not  to  be  supposed  that  a  cotton  manufacturer 
would  be  at  liberty  to  discharge  one  of  his  hands  without 
notice,  or  that  a  newspaper  proprietor  could  dismiss  a  reporter 
because  these  servants  had  been  guilty  of  immorality  which 
bad  no  relation  to  the  duties  which  they  were  hired  to  per- 
form (m).  Even  as  regards  servants  who  live  in  a  master's 
house,  and  are  brought  into  close  relationship  with  his  family, 
the  misconduct  which  will  justify  dismissal  must  occur  in  the 
course  of  their  service  ;  they  may  not  be  dismissed  for  past 
misconduct.  This  is  illustrated  by  Fletcher  v.  Krell  (n). 
The  plaintiff  had  engaged  the  defendant  as  governess  for 
three  years.  In  an  action  for  breach  of  contract  the  defendant 
set  up  the  plea  that  she  had  concealed  the  fact  of  her  having 
been  divorced  from  her  husband.  This  was  held  a  bad  plea 
in  the  absence  of  any  allegation  of  fraud. 

A  servant  may  be  dismissed  for  gross  insolence  or 
rudeness  to  his  master. 

In  most  of  the  cases  in  which  this  point  was  considered, 
there  was  insubordination  or  disobedience.  But  gross  inso- 
lence would  also  wan-ant  dismissal.  Each  case  must  be  con- 
sidered by  itself ;  the  social  rank  and  position  of  the  parties 
and  the  habits  and  customary  language  of  people  in  their 

(m)   "It  would  appear  that  im-  p.  594. 
proper  condact  out  of  the  inajstei^s  {n)  (1873)  42  L.  J.  Q.  B.  55  ;  28 

hoaiehold  ii  not  a  ground  of  dU-  L.  T.  N.  S.   105.    The  plaintiff  had 

iniMinl,   imleas,   indeed,    it    can   be  described  herself  in  the  written  agree* 

•hown  to  be  prejudicial  to  the  master,  ment  as  **  spinster."   The  case  turned 

and     hnrtfol    to   his    feelings     or  on  a  point  of  pleading.    Ji,  y.  fVesl- 

repQtation."  Eraser,  u.  p.  413.   And  meon  (1781),  Cald.  129  ;  Andrews  v. 

see  B$ad  t.  Dutumore,  9  C.  &  P.  at  OarsUin  (1861),  31  L.  J.  C.  P.  15. 
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condition  of  life  must  be  considered.  It  is  useless  to  tiy  to 
give  more  precision  to  matter,  which  is  peculiarly  one  of 
degiee,  than  it  admits  of.  When  an  action  was  brought  by 
a  musical  critic  against  a  newspaper  proprietor  for  wrongful 
dismissal,  and  the  latter  pleaded  that  the  former  had  been 
negligent  and  insolent,  Hill,  J.,  said  "A  single  instance  of 
insolence  on  the  part  of  a  gentleman  employed  in  siich  a 
capacity  would  hardly  justify  dismissal "  (o). 


A  servant  is  bound  to  possess  reasonable  skill  in 
performing  the  duties  which  he  undertakes,  and  gross 
incompetence  will  justify  dismissal. 

"  The  public  profession  of  an  art,**  said  Mr.  Justice  Willes 
in  Harmer  v.  Cornelius  ( p),  "  is  a  representation  and  under* 
taking  to  all  the  world  that  the  professor  possesses  the  requisite 
ability  and  skill."  No  express  representation  of  fitness  is 
necessary.  A  warranty  of  this  is  implied  in  the  fact  that  a 
man  holds  himself  out  as  a  doctor,  or  an  architect,  or  a  painter^ 
or  a  ploughman.  No  doubt  this  would  not  hold  good  if  the 
employer  had  notice  of  the  incompetence  of  his  servant 
before  engaging  him,  or  if  he  chose  to  employ  him  in  work 
for  which  he  did  not  profess  to  be  specially  fitted  (q).  It  is 
equally  clear  that  there  is  no  implied  undertaking  on  the 
part  of  a  servant  to  use  the  highest  possible  skill.  The 
circumstance  that  some  other  workman  would   have  done 


(o)  Edwards  v.  Levy  (1860),  2  F. 
k  F.  94  ;  Umiih  v.  Allen  (1862),  3 
F.  &  F.  167  ;  Handyside  v.  Arthur, 
Campbell's  edition  of  Fraser's  Master 
and  Servant,  p.  71  ;  Selby  v.  BcUdry, 
(1867),  5  S.  L.  K.  64.  As  to  master's 
right  to  turn  out  a  servant  who  makes 
a  noise  and  disturbs  the  peace  of  the 
family,  Shaw  v.  ChairUie  (1860),  8 
C.  &  K.  21. 

ip)  (1858)  6  C.  B.  N.  S.  236; 
28  L.  J.  C.  P.  85.  (A  scene-painter 
dismissed  for  incompetence.)  SkUer 
v.  Jiaker  (1767),  2  Wils.  859  ;  Scare 


T.  Prentice  (1807),  8  East,  348; 
Jenkins  v.  Beltham  (1855),  15  C.  B. 
168;  Searle  v.  Ridley  (1873),  28 
L.  T.  411  (servant  dismissed  for  in- 
competence without  notice  :  held  not 
entitled  to  wages) ;  Lee  ▼•  Walker 
(1872),  L.  R.  7  C.  P.  121 ;  Buhner 
V.  Oilvfian  (1842),  4  IL  &  G.  108 ; 
Pothier,  Louage,  419  to  438 ;  Story 
on  Bailments,  s.  428. 

{q)  Willes,  J.,  in  Harmer  t.  CoT' 
nelius  (1858),  28  L.  J.  Q.  B.  85  ; 
Shiells  V.  Blackbume  (1789),  1  H. 
B.  158. 
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better  what  was  undertaken  is  no  proof  that  there  was  a 
want  of  care  or  skill  warranting  dismissal,  or  an  action  for 
n^ligence^  or  a  deduction  in  remuneration  (r).  The  degree 
of  diligence  required  will  vary  according  to  the  delicacy  and 
importance  of  the  occupation  (a). 


A  servant  may  be  dismissed  if  from  sickness  or 
other  cause  he  becomes  for  a  considerable  time  or 
permanently  unable  to  perform  his  duties.  But  if  the 
servant  be  not  dismissed,  sickness  will  be  no  defence 
to  an  action  for  wages. 

This  principle,  which  is  only  a  particular  application  of 
the  former  principle,  was  affirmed  in  Cuckson  v.  Stones  (t). 
The  plaintiff  had  agreed  to  serve  the  defendant  as  a  brewer 
for  ten  years,  at  £2  10«.  a  week.  The  plaintiff  was  taken 
ill  in  Christmas  of  1857,  and  was  unable  to  attend  to  his  work 
until  July  of  1858.  He  then  tendered  his  services,  and  was 
again  employed  about  the  brewery.  In  an  action  for  wages 
for  the  thirteen  weeks  during  which  he  had  been  absent, 
it  was  admitted  that  the  contract  had  not  been  rescinded. 
The  defendant  set  up  the  defence  that  the  plaintiff  was  not 
ready  or  willing  and  able  to  render  the  agreed  service. 
The  plaintiff  demurred ;  and  the  Court  gave  judgment  for  the 
defendant  on  the  demurrer.    But  on  a  motion  to  set  aside 


(r)  ^ndalf  C.J.,  in  Lanphier  v. 
Phipoi  (1838),  8  C.  &  P.  475,  479  ; 
Bitk  y.  Pierpont  (1862),  3  F.  & 
F.  85. 

\i)  Dig.  19,  2  ;  13,  5  ;  Story  on 
Bulments,  •.  432 ;  Pothier,  Loaage, 
c  IL  8.  4,  a.  1  ;  see  also  Cockbum, 
CJ.y  Reasons  for  Dissent  in  regard 
to  Al«>«Mn^  Award,  Sapplement  to 
LaiuUm  Gazette,  1872,  4189 ;  Hinshaw 
▼.  Adam  (1870),  8  M.  933. 

(0  (1858)  1  £.  &  £.  248  ;  28  L. 
J.  Q.  B.  25.  Campbell,  C.J.,  ob- 
terres :  *'He  (the  servant)  could 
not  be  considered  incompetent  by 
iUneis  of  a  temporary  natare."  See 
BlAckbam,  J.,  in  Pauesard  v.  Spiers, 


(1876),  L.  R.  1  Q.  B.  D.  414.  The 
law  is  thus  stated  by  Mr.  BeU  in  his 
Principles.  Sickness,  or  inevitable 
accident,  "will  excuse  non-perform- 
ance for  a  short  time  ;  but  if  the 
inability  should  continue  long,  and  a 
substitute  should  be  required,  the 
master  will  be  discharged  from  his 
counter  obligation  to  pay  wages,"  3ec. 
177,  6th  ed.  Sickness  or  incapacity 
to  serve  on  the  part  of  an  apprentice, 
however,  apparently,  does  not  dis- 
charge his  master  from  the  covenant 
to  provide  for  and  maintain  him  ;  he 
takes  the  apprentice  for  better  or 
worse.  Addison  on  Contracts,  696, 
R,  V.  Halee  Owen  (1717),  1  Str.  99. 
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the  verdict  obtained  by  the  plaintiff,  the  Court  refused  to 
enter  judgment  for  the  defendant.  "  Looking  to  the  nature 
of  the  contract  sued  upon  in  this  action/'  said  Campbell  C.J., 
we  think  that  want  of  ability  to  serve  for  a  week  would  not 
of  necessity  be  an  answer  to  a  claim  for  a  week's  wages,  if  in 
truth  the  plaintiff  was  ready  and  willing  to  serve  bad  he  been 
able  to  do  so  and  was  only  prevented  from  serving  during 
the  week  by  the  visitation  of  Gfod,  the  contract  to  serve 
never  having  been  determined."  "  If  the  plaintiff/'  added 
Lord  Campbell, ''  from  unskilfulness,  had  been  wholly  incom- 
petent to  brew,  or,  by  the  visitation  of  God,  he  had  become, 
from  paralysis  or  any  other  bodily  illness,  permanently  incom- 
petent to  act  in  the  capacity  of  brewer  for  the  defendant,  we 
think  that  the  defendant  might  have  determined  the  con- 
tract .  .  .  The  contract  being  in  force,  we  think  that 
here  there  was  no  suspension  of  the  weekly  payments  by 
reason  of  the  plaintiff's  illness  and  inability  to  work." 

While  permanent  inability  or  incompetence  owing  to  sick- 
ness would,  as  the  above  case  shows,  warrant  dismissal,  it 
would  be  a  good  defence  in  an  action  for  non-performance  of 
service.  This  was  decided  in  Boast  v.  Fiiih  (u),  which 
was  an  action  by  a  master  for  breach  of  an  apprenticeship 
deed.  The  defendant,  the  father  of  the  apprentice,  pleaded 
that  his  son  was  prevented  by  the  act  of  God,  to  wit^  by 
permanent  illness,  happening  and  arising  after  the  making  of 
the  indenture,  from  remaining  with  or  serving  the  plaintiff. 
This  was  considered  a  good  plea,  it  being  in  the  contem- 
plation of  parties  to  all  contracts  for  personal  services  that 
the  parties  te  them  should  be  in  a  position  to  perform  them. 

The  right  of  a  servant  te  wages  during  temporary  sickness 
is  not  quite  clear.  Some  writers  have  drawn  a  distinction 
between  illness  caused  by  the  servant's  own  fault  and  that 
for  which  he  is  not  te  blame  (x).    But  the  authorities,  on  the 

(w)  (1868)    L.    R.    4    C.    P.   1  ;  Court  of  Common  Pleas ;  35  L.  J. 

Taylor  v.  Caldwell  (1863),  3  B.  &  S.  C.  P.  296  ;  36  L.  J.  C.  P.  831. 
826,  839  ;  Appleby  v.  Meyers  (1866  {x)  See  Campbell's  edition  of  Fraaur 

&  1867),  L.  R   1  C.  P.  615  ;  L.  R.  on  Master  and  Servant,  p.  140. 
2  C.    P.  651,  reversing  decision  of 
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whole,  show  that  if  the  contract  of  service  remains  in  force 
a  servant,  even  if  ill,  will  be  entitled  to  his  wages.  In 
Cwikion  V.  Stones  the  Court  observed :  "  It  is  allowed  that 
under  this  contract,  there  could  be  no  deduction  from  the 
weekly  sum  in  respect  of  his  having  been  disabled  by  illness 
from  working  for  one  day  of  the  week  ;  and,  while  the  con- 
tract remained  in  force,  we  see  no  difference  between  his 
being  so  disabled  for  a  day,  or  a  week,  or  a  month*'  (y). 


It  is  for  the  Court  to  say  whether  the  facts  alleged 
against  a  servant  constitute  a  reason  for  dismissal ;  it 
is  for  the  jury  to  say  whether  the  alleged  facts  exist. 

The  practice  as  to  this  has  been  by  no  means  uniform.  In 
some  instances  the  question  has  been  left  mainly  to  the 
jniy.  Thus  in  Ridgway  v.  Tlie  Hungerf(yi^d  Market  Cortv- 
jMwijf  («),  the  jury  were  asked  to  decide  whether  entering  a 
protest  on  the  margin  of  a  minute-book  was  a  good  ground 
for  dismissal  In  Anwr  v.  Fearoii  (a),  Denman,  C.J.,  told 
the  juiy  that  if  a  servant  claimed  a  right  to  overhaul  his 
mttter^s  accounts,  that  would  justify  putting  an  end  to  the 
relation  of  master  and  servant.  But  he  left  it  to  the  jury  to 
say  whether  there  was  a  reasonable  ground  for  dismissal  It 
^■nts  objected  that  he  ought  to  have  decided  this  question 
himselC  But  the  Court  decided  that  there  was  no  mis- 
direction.    See  also  Read    v.   Dunamore  (b) ;    Mercer  v. 


(y)  &  T.  laip  (7  Geo.  I.)  Str.  422  ; 

-Kb  t.  Sudbnok  (1803),   1  Smith, 

55;jeo:T.  WifUUsnU  (1783),  Cald. 

^;  £b  jarU  Harris  (1845),  1  De 

G«x,  1S5 ;  Carr  ▼.  Hadaill,  89  J.  P. 

246;  £  T.  Boichen  (1878),  38  L.  T. 

K;  42  J.  P.  38  (no  answer  to  an 

Ktun  for  wages  that  plaintiff  was  iU 

ad  Qiiible  to  work  owing  to  his  own 

ttnondnct) ;   Bobinaon   v.   Daviscn 

(U71),L.  B.  6  £x.  269.     InBexT, 

Mm  (1794),  6  T.  B.  657,  it  was 


held  that  absence  in  order  to  cure 
a  hurt  received  by  a  servant  iu  his 
master's  service,  or  from  insanity, 
does  not  by  itself  determine  the  rela- 
tion of  master  and  servant.  See  also 
as  to  insanity  being  groimd  of  dis- 
chaise,  R.  v.  HvUcoU  (1796),  6  T.  R. 
588. 

(2)  See  note  (a). 

(a)  See  note  {d). 

{b)  (1840),  9  C.  &  P.  6 
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WliaU  (c) ;  and  Horton  v.  McMurtry  {d).  The  authorities 
and  the  present  practice  are  in  favour  of  the  statement  given 
above. 


It  is  not  necessary  that  a  servant  should  be  dis- 
missed by  his  master  for  a  valid  reason ;  it  is  sufficient 
if  a  valid  reason  in  fact  exists,  even  if  the  mast^  be 
not  aware  of  it  at  the  time  of  dismissal. 

There  has  been  much  discussion  as  to  the  limits  of  this 
rule,  and  considerable  reluctance  to  adopt  it.  It  was  'first 
laid  down  in  Ridgway  v.  Tfie  Hungerford  Market  Com- 
pany (e).  It  was  followed  in  BaiUie  v.  KeU  (/).  In  this 
case  it  was  supported  by  the  analogy  of  justifications  in  actions 
of  trespass  and  wrongful  distress.  A  defendant  may  justify 
breaking  and  entering  plaintiff's  close  under  any  sufficieDt 
legal  process  open  to  him  at  the  time,  and  a  person  who  is 
sued  for  distraining  wrongfully  may  set  up  in  justification 
any  legal  cause,  even  although  in  fact  he  distrained  for 
another  (^).  So  it  was  said  that  it  mattered  not  what  ground 
for  dismissal  the  master  alleged,  it  was  enough  that  he  had 
some  good  ground.  At  all  events,  the  servant  suffered  no 
wrong.  The  rule  was  qualified  thus  in  Cu6807i8  v.  Skvn/ner  (A), 
by  Baron  Parke :  where  there  has  been  "  disobedience  or 
an  act  of  misconduct  by  a  servant,  known  to  the  master  at 
the  time  he  discharges  him,  although  he  does  not  insist  on 
that  as  the  precise  ground  of  the  discharge,  he  may  after- 
wards, by  showing  the  fact  existed,  and  that  he  knew  it, 
justify  such  discharge." 


(c)  See  (1845)  5  Q.  B.  447. 

id)  See  especially  remarks  of 
PoUock,  C.B.,  at  p.  265,  29  L.  J.  Ex. 
265,  Price  v.  M(maU  (1862),  11  C.  B. 
508  ;  East  Anglian  Ry.  Co.  v.  Lythgoe 
(1861),  2  L.  M.  &  P.  221 

(«)  See  above.  The  head  note  to 
the  report  of  tliis  case  limits  the  doc- 
trine to  cases  in  which  the  master  had 
no  knowledge  of  the  facts  coustituting 


the  justification.    But  no  such  limita- 
tion appears  in  the  judgments 

(/)  (1838)  4  Biug.  14.  638. 

Ig)  Crowther  v.  liamsbattam  079S), 
7  T.  R  654  ;  OrenviUe  v.  CMege  of 
Physicians  (12  W.  111.),  12Mod.  S8«. 

{h)  (1843)  11  M.  &  W.  161,  172; 
Smith  V.  Allen  (1862),  3  F.  ft  F. 
157,  the  ruling  in  which 
doubtful. 


^ 
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The  introduction  of  this  qualification  was  not  necessaiy 
for  the  decision  of  the  case,  and  it  is  to  be  observed  that  the 
Court  quote  as  their  authority  Ridgway  v.  The  Hungerford 
Market  Company,  where  no  such  limitation  is  mentioned. 
In  SpoUtvood  V.  Barrow  (i)  the  Court  of  Exchequer  followed 
Ridgway  v.  The  Hungerford  Market  Company.  The  plaintiff, 
a  traveller,  was  discharged  by  the  defendants,  his  employers. 
They  pleaded  as  a  defence  the  fact  that  he  had  refused  to 
obey  lawful  orders,  and  that  he  had  misappropriated  money 
paid  to  him  by  their  customers.  The  misappropriation  was 
proved  at  the  trial ;  and  the  judge  left  it  to  the  jury  to  say 
whether  or  not  the  defendants  discharged  the  plaintiff  for 
that  cause.  This  was  held  to  be  a  misdirection  ;  the  motives 
or  intentions  of  the  defendants  being  immaterial,  if  their 
oooduct  was  in  fact  justified. 

The  fact  of  knowledge,  however,  may  be  sometimes  mate- 
rial According  to  one  case,  if  it  be  alleged  in  the  pleadings 
that  the  master  have  knowledge  of  certain  facts,  and  that 
they  were  the  reasons  of  dismissal,  it  may  be  incumbent  on 
bim  to  prove  such  knowledge  (A;).  It  might  also  be  material 
in  r^ard  to  the  question  of  condonation  (Q. 


When  a  servant  is  discharged  for  a  valid  reason 
before  the  expiration  of  the  time  for  which  he  was 
engaged,  he  cannot  recover  the  value  of  services  which 
he  has  rendered  under  the  contract. 

This  follows  from  the  nature  of  indivisible  contracts.  Of 
course  a  servant  does  not  forfeit  wages  which  are  due  but 
not  paid.  The  doctrine  was  above  enunciated  by  Lord 
EDenborough,  who  in  a  case  at  Nisi  Prius  in   1817 — an 

(0  (1950)  5  Ex.   110  ;  see  Alder-  (/)  The  role  has  not  been  foHowod 

BL,  in  WUkts  v.  (j^«n  (1850),      in  America.     Query — would  a  servant 


S  C.  He  K.  59.  be  able  to  set  up,  as  ground  of  depar- 

{k)  Mercer   t.    JFhall   (1S45),    5      ture  from  service,  a  fact  which  he 
Q.  B,  447,  466,  by  Denman,  C.J.  did  not  know  at  the  time  ? 


d 
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action  by  a  farm  servant  who  bad  been  dismissed  for  dis- 
obedience (m) — said  :  "  If  the  contract  be  for  a  year's  service, 
the  year  must  be  completed  before  the  servant  is  entitled  to 
be  paid."  The  rule  does  not  seem  to  have  been  clearly 
settled  in  ]  833,  as  appears  from  the  remarks  of  Denman, 
C. J.,  in  Turner  v.  Robinson  (n).  But  it  was  laid  down  in 
Rulgway  v.  Hungerford  Market  Company  (p),  and  LiUey  v. 
Elwin{p)\  and,  however  harsh  the  rule  may  seem,  it  is 
undisputed.  The  same  principle  was  recognised  in  the 
Court  of  Admiralty  with  respect  to  forfeiture  of  wages  by 
desertion.  It  has,  however,  been  modified  by  17  &  18  Vict., 
c.  104,  8.  243  {q). 


A  master  is  entitled  to  all  the  earnings  of  his  ap- 
prentice. He  is  entitled  to  the  earnings  of  his 
servant  acquired  while  he  is  acting  as  servant. 


There  is  no  doubt  as  to  the  master's  right  to  the  earnings 
of  his  apprentice.  It  is  affirmed  in  several  cases,  none  of 
which  have  been  oveiTuled,  that  a  master  may  sue  for  what 
his  apprentice  has  earned,  even  when  serving  with  some  other 
person.  In  Barber  v.  Dennis  {r),  the  apprentice  of  the  widow 
of  a  waterman  was  impressed,  and  put  on  board  a  Queen's 
ship,  where  he  earned  two  tickets;  they  came  into  ihe 
hands  of  the  defendant.  It  was  held  that  trover  for 
the  tickets  lay.     The  same  principles  appear  to  extend  to 


(?»)  Spain  V.  AmoU,  2  Stark.  256. 

(70  (1833)  6  C.  k  P.  16. 

(o)  (1835)  8  A.  &  E.  171. 

{p)  (1848)  11  Q.  B.  742  ;  Searle  v. 
HidUy  (1873),  28  L.  T.  411.  Of  course 
the  foifeiture  will  not  affect  wages 
which  have  already  accrued  due.  In 
HiUUm  y.  Tlumpsan  (1869),  L.  K.  4 
C.  P.  380,  a  mate,  en^^apd  at  £5  lOs. 
per  month,  under  articles  sanctioned 
by  the  Board  of  Trade,  who  was  left 
behind  through  his  own  fault  at  one 
of  the  ports  at  which  the  ship  stopped, 


was  held  entitled  to  his  wages  np  to 
tlic  time  of  being  left  behind.  See  alao 
Taylor  v.  Laird  (1856),  1  H.  &  N. 
266  ;  25  L.  J.  £x.  329.  As  to  cases 
in  which  the  contract  of  hiring  ex- 
pressly provides  for  forfeiture  of 
wages,  see  Taylor  v.  Carr  (1861),  30 
L.  J.  M.  C.  201,  and  WaUh  y. 
IFalley  (1874),  L.  R.  9  Q.  B.  867. 

(q)  Maclachlan  on  Law  of  Merchant 
Shipping,  8rd  ed.  240. 

(r)  (1783)  6  Mod.  69 ;  Anon.  12 
Mod.  415. 
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servants.  "  They  apply,"  said  Cockbura,  C. J.,  in  Morison  v. 
Thomfipaon  (a),  ''to  all  cases  of  employment  as  servants  or 
agents,  the  profits  acquired  by  the  servant  or  agent  in  the 
course  of,  or  in  connection  with,  his  services  or  agency  be- 
longing to  the  master  or  principal";  in  other  words,  if 
the  servant  receives  such  earnings  or  profits  he  will  be  treated 
as  the  agent  of  his  master,  and  an  action  will  lie  at  the 
instance  of  the  latter  {t).  No  doubt  a  master,  as  between 
himself  and  his  servant,  is  entitled  to  all  which  the  ser- 
vant earns  as  his  servant ;  but  as  against  third  persons 
the  master  would  seem  to  have  a  right  to  his  servant's 
earnings  only  when  he  acted  as  his  master's  agent.  If  he 
hires  a  servant  to  design  or  invent,  the  inventions  belong 
to  the  master.  Such  was  the  case  in  Makepeace  v.  Jackson  (u), 
in  which  a  calico  printer  was  held  entitled  to  a  book  in  which 
his  colour-man  entered  the  recipes  of  processes,  although 
the  book  contained  processes  invented  by  the  latter. 
Should  a  master  discover  some  valuable  invention,  and  a 
workman  whoqi  he  employs  make  a  discovery  subordinate 
and  accessory  to  it,  "  such  improvements,''  it  has  been  said, 
"  are  the  property  of  the  inventor  of  the  original  improved 
principle,  and  may  be  embodied  in  his  patent ;  and,  if  so 


(«)  (1874)  L.  B.  9  Q.  B.  480 ;  43 
L.  J.  Q.  B.  215  ;  80  L.  T.  869  ;  22 
W.  B.  859.  The  jadnnent  of  the 
Cooit  is  that  of  Cockbarn,  C.J.  ; 
BlackbarD,  J.  ;  and  Archibald,  J. 
See  aim  TKampmm  v.  Havelock  (1808), 
1  Cunp.  527. 

(0  This  case  does  not,  however,  it 
is  sobmitted,  ovemile  Treawell  v. 
MiiddUUm^  Crok.  Jac.  653  ;  2  Boll. 
2d9.  ( Jadgment  for  plaintiff,  in  action 
for  debt  ajpunst  defendant  who  had 
retained  his  servant  to  make  chairs 
for  five  days.  Jadgment  reversed ; 
debt  did  not  lie  because  it  may  be 
the  master  never  consented  to  the 
retainer,  and  the  servant  never  in- 
tended to  contract  for  his  master.) 
Carmm  v.  WoUb  (1784),  3  Doug.  350 
(prize-money  gained  by  apprentice 
serving  on  board  ship-of-war  does  not 
belong  to  master  of  apprentice.    This 


turned  on  usage) ;  Ead^s  v.  Vandevut 
(1785),  (25  Geo.  3),  5  East,  39n.  (but 
sec  Poster  v.  Stewart) ;  Bright  v.  Luc(u 
(1796),  2  Peake,  12  (indentured  a]^- 
prentice  who  had  deserted  from  his 
master's  service  cannot  maintain 
action  for  wages) ;  Lightly  v.  ClouaUm 
(1808)  (the  master  of  apprentice  who 
has  been  seduced  from  his  work 
may  maintain  action  of  indebitatus 
assumpsit  against  the  person  who 
lias  seduced  nim)  ;  Foster  y,  Stewart 
(1814),  3  M.  &  S.  191  (plaintiff's 
apprentice  deserted  from  plaintiff's 
ship ;  went  on  board  defendant's  ship ; 
defendant  persuaded  him  to  remain  : 
held  plaintiff  could  waive  tort  and 
bring  action  of  assumpsit  against 
defendant). 

(1/)  (1813)  4  Taunt.  770.  Here, 
however,  the  action  was  in  trover  for 
the  book. 


i 
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embodied,  the  patent  is  not  avoided  by  evidence  that  the 
agent  or  servant  made  the  suggestions  of  that  sabordinate 
improvement  of  the  primary  and  improved  principle"  (x). 
But  if  an  invention  be  discovered  by  a  servant,  the  master, 
not  being  the  first  and  true  inventor,  cannot  get  a  patent  (y). 
Accordingly  Arkwright  failed  to  obtain  a  patent  for  a  certain 
roller  when  it  was  proved  that  he  had  been  told  of  it  by  one 
Kay,  whom  he  had  had  in  his  service  and  whom  he  em- 
ployed in  making  models  (z). 


An  apprentice  cannot  be  dismissed  by  his  master 
for  misconduct  unless  there  be  a  stipulation  to  that 
effect  in  the  indenture  of  apprenticeship. 

Thus,  in  an  action  against  a  maister  for  refusing  to  instmet 
and  maintain  an  apprentice,  in  which  the  former  set  up  as  a 
defence  disobedience  of  orders  and  other  acts  of  misconduct, 
the  Court  drew  a  distinction  between  the  relation  of  master 
and  servant  and  that  of  master  and  apprentice,  and  held  that 
the  latter  contract  could  not  be  dissolved  for  acts  of  miscon- 
duct (a).  "  The  master,"  Best,  C.  J.,  observed,  "  has  at  common 
law  a  complete  remedy,  if  the  apprentice  misconducts  himself, 
by  an  action  for  a  breach  of  the  covenants.  The  provisions 
contained  in  the  statute  relative  to  parish  apprentices  show 
that,  at  common  law,  the  master  could  not  determine  the 
contract,  if  the  apprentice  misconducted  himself"  (6).  So,  in 
PhiUipa  V.   Clift  (c),  it  was  held  to  be  no  answer  to  an 


(x)  Erie,  J.,  in  AlUn  v.  Haicson 
(1845),  1  C.  B.  651,  567.  But  the 
above  does  not  seem  to  be  a  principle 
of  law,  p.  676,  and  see  Bloscam  v.  Elaee 
(1825),  1  C.  &  P.  558  ;  Jtollo  v. 
Thompson  (1857),  19  D.  994. 

(y)  JtexY,  Arkwright  (1786),  cited 
in  Hill  V.  Thompson,  8  Taunt.  895. 

(z)  Curtis,  Patent  Law,  101  ;  and 
see  Ee  RusselVs  Parent,  2  De  G.  &  J. 
130. 


{a)  Winstone  v.  Linn  (1828)u  1  B. 
k  C.  460,  470  ;  2  D.  A  R.  466  ;  Wise 
V.  WiUon  (1845),  1  C.  A  K.,  Dan- 
man,  C.J.,  at  p.  669. 

(6)  20  Geo.  II.,  c  17. 

(c)  (1859)  4  H.  &  N.  168 ;  28  L. 
J.  £z.  158.  See  also  Addama  r 
Carter  (1862),  6  L.  T.  N.  S.  180  ; 
Mercer  v.  WhaU  (1845).  6  Q.  B.  447. 
In  Coz  y.  Mathews  (1861),  2  F.  ft 
F.   897,    Byles,  J.,    ruled    that    a 
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action  against  the  master  who  had  turned  away  his  appren- 
tice, that  he  conducted  himself  in  so  dishonest  a  manner  that 
it  became  unsafe  for  the  defendant  to  keep  him  in  his  service. 
The  covenants  in  the  indenture  were  independent;  the  master 
mi^tit  have  chastised  his  apprentice ;  he  could  not  dismiss 
luDci.  But  a  power  to  dismiss  may  be  provided  by  the  terms 
of tlxe  deed.  Thus,  where  a  master  agreed  to  take  plaintiff's 
lom.  ma  an  apprentice  for  three  years  and  to  teach  him,  and  the 
agreement  concluded,  *'  provided  always  that  he  (the  appren- 
tice^ obeys  all  commands  and  gives  his  services  entirely  to 
the  business  during  office  hours,"  misconduct  on  the  part  of 
the  apprentice  was  held  a  good  answer  to  an  action  for  dis- 
miaisiDg  the  apprentice  (d). 


k^^Mla  would  not  be  boand  to  retain 
n  kmbitoal  ihitf  as  apprentice.  In 
""  V.  IFilmm  (1845),  1  C.  &  K. 
Denman,  C.J.,  niled  that  a 
iQigbt  dismiu  a'^pnpil  and 
if    he    endangered    his 


»"  i, 


^9  practice  by  carelessness.  On 
hand,  probably,  an  apprcn- 
»  hsTing  reasonable  ffronnds  for 
J**'^Jig  grievous  bodily  harm,  may 
**'"'^  ^  ttie  sendee  of  his  roaster  ;  Halli- 
JJ^^  ▼.  OounmU  (1878),  38  L.  T.  176. 
••^^ieo.  III.,  c  189. 
-  C««3  Wuiwiek  T.  Theodor  (1875), 
JJ  3^  10  Q.  K  224  ;  44  L.  J.  Q.  B. 
^^^^«  ThA  mle  stated  in  the  text 
to    hare    been    somewhat 


shaken,  and  in  these  da3rs,  when 
an  apprentice  is  rarely  sent  to  prison, 
it  would  be,  perhaps,  more  correct 
to  sav,  that  the  misconduct  whidi 
would  entitle  a  master  to  dismiss  a 
servant  will  not  entitle  him  to  dis- 
miss an  apprentice.  It  is  a  good  plea 
to  an  action  for  not  teaching  an 
apprentice,  that  the  conduct  of  the 
apprentice  was  such  as  to  prevent  it. 
Eayment  v.  MinUm  (1866),  L.  R.  1 
£z.  244  ;  85  L.  J.  Ex.  3. 

As  to  damages  for  breach  of 
covenant  in  an  indenture  of  appren- 
ticeship, Lewis  V.  Peachey  (1862),  1 
H.  k  C.  518  ;  81  L.  J.  £x.  496. 
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APPENDIX  A. 

1.  The  rules  stated  in  the  text  as  to  the  circumstances  in  which 
servants  may  be  dismissed  have  been  recognised  for  many  yean.  It 
was,  however,  long  supposed  that  a  master  had  no  right  to  dismias  a 
servant  for  disobedience  or  misconduct  In  19  Hen.  VL,  90,  cited  in 
Brookes'  Abridgment,  title  "  Labourers,''  27,  it  is  said,  '*  It  aeeoms  the 
master  cannot  discharge  his  servant  within  the  time,  &c.,  unlesB  he 
agree  to  it,  no  more  than  a  servant  can  depart  without  the  agreement  of 
his  master."  See,  however,  Fitzherbert,  1 68.  In  Dalton's  Justice,  editi«m 
of  1697,  p.  128,  the  same  view  is  stated, — "  The  master  cannot  diachaige 
his  servant,  during  his[term,  without  the  agreement  of  the  servant.  And 
now  by  the  statute  5  Eliz.  4,  it  must  be  for  some  reasonable  cause 
to  be  allowed  by  one  justice  of  the  peace  at  least ;  otherwise  the 
master  shall  forfeit  forty  shillings.  Tamen  quare.  For  where  the 
departure  or  putting  away  of  the  servant  is  by  the  joint  consent 
of  the  master  and  of  the  ser\'ant,  such  putting  away  or  depazture, 
seemeth  not  to  be  within  the  statute  of  5  Eliz.,  neither  is  the  allowance 
of  the  justice  of  the  peace  requisite  or  needful  therein.**  '*  If  a  servant 
flhall  refuse  to  do  his  service,  that  is  a  departure  in  law,  althon^  he 
stay  still  with  his  master.  If  the  master  shall  detain  from  his  servant 
hiii>  wages,  meat  or  drink,  tliis  is  a  good  cause  of  departure :  Bat  yet 
this  cause  is  now  by  the  statute  of  5  Eliz.  to  be  allowed  of  bj  the 
justices  of  peace,  before  the  servant  may  lawfully  or  safely  depart.  So 
if  the  master  shall  license  his  servant  to  depart,  or  if  the  niast^,  or  wife 
of  the  master  shall  beat  the  servant ;  these  were  good  causes  for  the  servant 
to  depart,  before  the  statute  5  Eliz.  4.  But  now  the  allowance  of  the 
justice  of  the  peace  is  requisite  as  aforesaid."  The  fifth  section  of 
5  Eliz.  c.  4,  stated  "  that  no  person  which  shall  retain  any  servant  »bifcll 
put  away  his  or  her  said  servant  unless  it  be  for  some  reasonable  and 
sufl&cient  cause  or  matter  to  be  allowed  before  two  justices,  or  one  at 
the  least  within  the  said  county,  &c."  Some  editors  of  the  statute 
read  differently  the  section  which  I  have  quoted  ;  for  "to  *  they  read 
"or,"  as  if  resort  to  the  justices  were  au  alternate  remedy.  But 
the  generally  accepted  reading,  bonie  out  by  the  statute  itself,  is  that 
which  I  have  given.  The  question  was  considered  by  the  judges  in 
1633,  and  their  answer  is  clear  : — ^'  If  a  woman  being  with  child,**  say 
the  judges  in  their  resolution,  **  procure  herself  to  be  retained  with  a 
master  who  knoweth  nothing  thereof,  this  is  a  good  cause  to  dischaige 
her  from  her  service.  And  if  she  be  gotten  with  child  duriog  her 
service,  it  is  all  one.  But  the  master  in  neither  case  must  turn  away 
such  a  servant  of  his  o\^^  authority.    But  if  her  term  be  ended,  or  she 
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lairfiilly  dischaiged,  the  manter  is  not  bound  to  provide  for  her/'  &c. 
Dalton's  Justice,  p.  165. 

The  lav  was  so  understood  in  1773.    Lord  Mansfield  in  Temple  v. 
Pracott,  Cald.  14,  n. — an  action  by  a  wet  nurse  who  was  discharged  by  her 
mistrea— ruled  that  frequent  acts  of  insolence  to  her  mistress  and  fits  of 
passion  did  not  warrant  her  discharge.    "No  person/'  he  said,  "  can  be 
judge  in  his  own  cause  ;  and  this  first  principle  could  not  be  meant  to  be 
ofveTtumed  by  any  law  or  usage  whatsoever."    He  refused  to  receive 
evidence  of  usage,  now  well  recognised,  to  dismiss  domestic  servants  on 
psymeut  of  a  month's  wages.    See  also  Rex  v.  Tardebrigg,  Sayer,  100 
(1753).    In  1777  Lord  Mansfield  and  Willes,  J.,  in  Rex  y.  Brampton, 
bad  to  consider  the  same  point     Relying  mainly  upon  a  dictum  in 
Vinei^B  Abridgment,  title  Removal,  p.  459,  which  does  not  bear  out  Lord 
Mtnsfield's  statement,  they  ruled  that  a  master  was  entitled  to  turn  away 
a  maidBervant  who  was  with  child.    "  Shall  the  master,"  asked  Lord 
^Ittsfield,  *'  be  bound  to  keep  her  in  his  house  ?    To  do  so  would  be 
OM^  honM  mores,  and  in  a  family  where  there  are  yoimg  persons  both 
leandaloQs  and  dangerous."    This  decision  was  put  by  Willes,  J.,  on 
the  groimd  that  the  justices  had  no  jurisdiction  in  case  of  domestic 
••nraiiti.    See  Rex  v.   JVelford,  Cald.  66.     To  show  how  the  law  was 
'Didewtood  till  some  time  after  Rex  v.  Brampton,  I  may  refer  to  Mr. 
Bird's  book  on  the  "  Law  of  Master  and  Servant,''  the  first  edition  of 
▼liich  was  published  in  the  end  of  last  century.     In  the  third  edition, 
published  in  1801,  he  cites  at  p.  3  Rex  v.  Brampton,  to  show  that  notwith- 
standing the  statute  of  Elizabeth,  if  a  servant  be  guilty  of  incontinence 
or  other  moral  offence  whilst  in  his  master's  service,  the  master  may 
^^i^ilge  him  without  application  to  a  justice.     But  Mr.  Bird  adds, 
''neither for  rudeness  or  other  misbehavioiir  of  servant,  can  the  master 
^^''cbaige  him,  before  the  end  of  his  term,  nor  can  the  servant  leave  his 
matter  ou  account  of  ill-treatment  by  the  master  or  mistress ;  but  in 
tbeieand  like  cases,  application  must  be  made  to  a  justice  for  a  discharge 
u  directed  by  the  statute  of  Elizabeth."    See  remarks  of  Lord  Kenyon 
'^BetY,  Hulcot  (1796),  6  T.  R.  587,  and  Rex  v.  Sutton  (1794),  5 
T.IL6W. 

^^ctiong  5,  6  and  9  of  the  statute  of  Elizabeth  are  mentioned  by 
^•Ciabb  in  his  Digest  of  Statutes  as  being  in  force  in  1844 ;  they 
^  not  seem  to  have  been  repealed  until  1875.  See  Chitty's  Qeneral 
^*^  (edition  of  1837),  p.  76.  I  do  not  find  any  clear  assertion 
<»  the  principle,  now  universally  admitted,  that  a  master  may 
wf  diiobedience,  &c,  discharge  any  servant,  until  1817,  when  Lord 
Htaibopough  at  Nisi  Prius,  in  Spain  v,  Amott,  2  Starkie,  256, — a  case 
<rf»8ervattt  in  husbandry —said,  "  He  (the  master)  might  have  obtained 
'^by  applying  to  a  magistrate  ;  but  he  was  not  bound  to  pursue  that 
^^'^^ ;  the  relation  between  master  and  servant,  and  the  laws  by  which 
tbitrebtion  is  regulated  existed  long  before  the  statute."  These  words 
leem  directly  contrary  to  the  express  ^rms  of  the  5th  section.    (2)  At 
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common  law  a  person  is  not  entitled  to  treat  a  contract  as  at  an  end  for 
every  breach,  but  only  when  there  is  a  breach  which  goes  to  the  root  of 
the  matter  and  which  cannot  be  properly  compensated  for  :  Simpwon 
V.  Crippin  (1873),  L.  R.  8  Q  R  14.  When  a  singer  who  had  engaged 
with  defendant  to  King  for  fifteen  weeks,  and  who  had  agreed  that 
he  would  be  ready  for  rehearaaLs  six  days  before  the  engagement 
commenced,  failed  to  attend  these  reheansals,  it  was  held  that  the 
defendant  was  not  entitled  to  refuse  to  take  the  plaintiff  into  his  service  : 
Bettini  v.  Gye  (1876),  L.  R.  1  Q.  B.  D.  183. 

No  doubt  failure  or  refusal  on  a  single  occasion  to  do  what  one  wats 
bound  to  do  under  a  contract  of  personal  service — ^as  in  Pouuard  v. 
Spiers  (1876),  L.  R.  1  Q.  B.  D.  410,  which  was  a  case  of  failure  on  the 
part  of  a  leading  singer  to  join  in  the  opening  performance  of  a  new 
opera — might  go  to  the  root  of  the  contract  and  justify  recision.  But 
apart  from  the  decisions  which  are  quoted  in  the  text,  it  might  not  have 
occurred  to  anyone  that  refusal  by  a  moidscrx^ant  to  answer  a  bell,  or  by 
a  clerk  to  fetch  a  book  on  a  single  occasion,  would  justify  instant 
dismissal  and  forfeiture  of  wages  :  Gould  v.  Webb  (1855),  4  R  &  B.  933. 


APPENDIX  B. 

There  is  an  absence  of  authority  in  English  law  as  to  the  place 
at  which  a  servant  is  bound  to  serve,  p.  184.  The  point  has  been 
much  discussed  in  the  Scotch  Courts,  and  the  following  is  said  to  be 
the  rule  on  the  subject : — *'  It  seems  to  be  the  general  opinion  of 
lawyers,  that  all  domestic  servants,  secretaries,  and  other  servants 
similarly  circumstanced  whose  duties  have  relation  solely  to  the  master^s 
presence  are  bound  to  attend  his  movements,  and  cannot  object  to  go 
with  him  from  country  to  town,  from  town  to  country.  But  this  under 
the  following  conditions  :  No  servant  is  bound  to  go  out  of  the  British 
Isles  to  a  foreign  country,  seeing  that  there  he  is  without  the  protection 
of  British  law,  and  in  circumstances,  it  may  be,  far  different  from  those 
under  which  he  would  have  lived  in  his  o^^-n  country.  Nay,  some 
lawyers  think,  that  no  servant  hired  in  Scotland  is  bound  to  go  to 
either  England  or  Ireland."  "  In  the  case  of  servants  whose  work  has 
reference  to  a  place^  not  to  the  master's  person^  such  as  overseers, 
ploughmen,  or  workmen  at  manufactories,  the  master  cannot  remove  the 
servant  to  any  other  farm  or  manufactory  at  any  distance  inconvenient 
to  the  servant  The  place  where  the  master  has  his  work  at  the  time  of 
the  engagement  would  be  held  the  place  where  (in  the  absence  of 
express  stipulation)  it  is  implied  that  the  servant  was  to  labour ;  and, 
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luiving  once  entered  to  h\a  service,  lie  cannot  be  removed  to  any  place 
irhich  may  occasion  him  trouble  or  expense."  Campbell's  edition  of 
Fraser's  Law  of  Master  and  Servant,  pp.  83  and  352. 

The  above  distinction  between  servants  whose  work  has  reference  to 
a  place,  and  those  whose  work  has  reference  to  a  master's  person, 
seems  to  be  recognised  in  all  systems  of  jurisprudence ;  Savigny, 
Obligationeniecht,  I.  49  ;  Levi,  Delia  Locazione ;  Aiiderson  v.  Moon 
(1837),  16  S.  412. 

It  was  decided  in  Coventry  v.  JVoodhall,  Hob.  134,  that  '<  generally  no 
man  can  force  his  apprentice  to  go  ont  of  the  kingdom,  unless  it  be  so 
expressly  agreed,  or  that  the  nature  of  his  apprenticehood  doth  import 
it,  as  if  he  be  boimd  apprentice  to  a  merchant  adventurer  or  a  sailor,  or 
the  like." 


Q2 
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CHAPTER  XXIII. 

RIGHTS  OF  ICASTERS  AGAINST  THIRD  PERSONS. 

Masters  may  recover  damages  against  persons 
who  wrongfully  deprive  them  of  the  services  of  their 
servants. 

The  rights  of  masters  and  servants  arise  out  of  contract. 
It  might  therefore  be  supposed  that  they  would  consist 
merely  of  rights  in  personam  and  not  of  rights  ad  rem. 
This,  however,  is  not  entirely  the  case.  The  relation  is,  in 
some  respects,  status.  The  master's  rights  to  the  labour  of 
his  servants  are  regarded  as  rights  ad  rem ;  they  are  some- 
what of  the  nature  of  property  (a). 

Such  a  right  of  action  as  that  which  is  above  stated 
existed  from  early  times.  According  to  Bracton  (6),  the 
master  might  bring  an  action  for  insult  and  disgrace  in- 
flicted upon  his  servant,  apparently  though  he  had  not 
lost  service  (c).  Actual  bodily  injury  was  not  necessary  to 
sustain  such  an  action ;  mere  intimidation  or  menaces 
were  enough,  as  appears  by  40  Ed.  Ill,  and  20  Hen.  VIL, 
p.  5  (d). 

The  rule  clearly  recognised  nowadays  is,  that  the  master 
may  recover  damages  from  persons  who  have  wrongfully 

(a)  Introduction,  not«  {a).  3,  4.    It  may  bo  noted  that  according 

{h)  Bracton,   115    and   155.    Sec  to  Pulton,  the  master's  remedy  for 

Bigelow  on  Torts,  p.  224.  menaces  to  his  servant  extended  to  a 

(c)  The  rule  was  different  in  Brit-  "servant,  tenant,  or  any  other  person 

ton's    time.      NichoU's    Britton,    i.  by   whom    he    liveth    or   receiveth 

p.  131.  benefit." 

{d)  See  also  Pulton  de  Pace  Hegis, 
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injured  his  servants,  provided  a  loss  of  service  is  thereby 
caused  (e). 

Thus  actions  have  been  brought  by  masters  against  persons 

for   negligently  driving  over  a  servant  (/),  administering 

injurious  drugs  to  him  (g),  or  for  injuries  from  the  bite  of  a 

clog  (h).    Common  instances  of  such  actions  are  those  which 

SLre  brought  against  persons  who  knowingly  entice  away  or 

procui'e  the  departure  of  servants  (t).    To  sustain  such  an 

Action,  it  is  not  necessary  to  prove  any  binding  contract  of 

services  (Q ;  it  will  be  enough  for  the  plaintiff  to  show  that 

lie  was  actually  receiving  the  benefit  of  certain  services  at 

'the  time  at  which  the  injury  of  which  he  complains  was 

committed,  and  that  the  defendent  was  aware  of  this  fact. 

In  LurrUey  v.  Gye  (m),  it  was  held  that  an  action  might 

T>e  brought   by  one   theatre  manager  against  another  for 

procuring  a  prima  donna  to  break  her  engagement  to  sing 

mi  the  theatre  of  the  former.    In  short,  the  action  lies  when 

^o  relation  of  master  and  servant  does  not  in  the  strictest 

sense  exist 

The  Courts  have  extended  the  action  for  loss  of  service  to 
the  Oise  of  children  who  are  injured,  a  child  being  con- 
structively in  the  service  of  its  parent.  There  must,  how- 
ever,  be  some  foundation  for  the  theory.    A  father  will  not 


(e)  Would  an  action  lie  for  inducing 
a  master  to  diBcharge  workmen  ? 

(/)  Martinez  y.  Gtrher  (1841),  3 
M.  &  G.  SS. 

(a)  Bacon's  Abridgment,  Master 
and  Servant,  O. 

(A)  Modioli  V.  StaUebrasB  (1840), 
11  A.  Ifc  £.  301. 

(t)  The  Scotch  courts  have  held 
that  a  master  is  entitled  to  damages 
from  one  who  induces  a  servant  to 
reveal  the  secrets  of  his  master's  trade. 
Fiaser,  814.  See  as  to  the  above 
elasi  of  actions  Mall  v.  Hollander 
(1825),  4  B.  &  C.  660 ;  Lewis  v. 
¥^  (1732),  2  Str.  944  ;  Fores  v. 
WiUon,  (1791),  Peake,  78. 

(0  Evans  v.  WalUm  (1867),  L.  R. 
2  C  P.  615 ;  86  L.  J.  C.  P.  307  ; 


15  W.  R.  1062  ;  17  L.  T.  N.  S.  92  ; 
Lumley  v.  Qye  (1853),  2  £.  &  B. 
216  ;  22  L.  J.  Q.  B.  463  ;  17  Jur.  827 ; 
Bowen  v.  Hall  (1881),  L.  R.  6  Q.  B. 
333.  l*respass  will  lie  for  enticing 
away  a  journeyman,  Hart  v.  Eldridge 
(1774),  Cowp.  54,  although  only  hired 
by  the  piece  and  not  for  any  certain 
time.  Trespass  will  not  lie  for 
inducing  a  servant  to  leave  at  the 
expiration  of  the  period  for  which 
he  was  engaged,  although  he  had 
no  intention  at  the  time  of  leaving, 
Nichol  V.  Martin  (1799),  2  Esp. 
734.  As  to  evidence  of  enticing 
away,  Keaiie  v.  Boycott  (1795),  2  U. 
B.  512. 
(m)  See  note  (2). 
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be  able  to  recover  damages  if  his  child  be  incapable  hy 
reason  of  youth,  as  in  Hall  v.  Hollander  (n),  of  rendering- 
services. 

This  remedy  has  been  used  by  a  sort  of  fiction  for  the 
purpose  of  punishing  seducers  of  women.  The  action  is 
based  upon  loss  of  service,  and  is  said  to  be  maintainable 
only  when  the  relation  of  master  and  servant  exists  ( o). 
But  in  order  to  extend  the  remedy,  the  Courts  have  been 
inclined  to'  find  that  relation,  when  in  point  of  fact  it  does 
not  exist.  Proofs  of  trivial  acts  have  been  accepted  as  evi- 
dence of  service.  It  is  enough  that  there  is  a  service  at  wilL 
The  fact  that  a  daughter,  as  in  Riat  v.  Faux  (q),  assisted  in 
household  work  after  coming  home  in  the  evening  from  the 
fields  where  she  worked  for  hire,  has  been  held  sufficient. 
.  The  length  to  which  the  Courts  have  gone  is  seen  by  EvaTia 
V.  Walton  (?•),  which  was  an  action  for  enticing  away  the 
plaintiff's  daughter.  She  resided  "with  her  father  and 
assisted  him  in  his  business  as  a  licensed  victualler,  but  she 
was  free  to  leave  at  any  time.  Having  quitted  home  with 
her  mother's  consent,  she  was  seduced.  The  Court  thought 
that,  as  she  had  been  induced  to  quit  a  continuing  service, 
an  action  was  maintainable. 

On  the  other  hand,  no  action  will  lie  for  enticing  away 
an  apprentice  if  there  exist  no  valid  contract  of  appren- 
ticeship. In  a  case  in  which  an  indenture  was  void  by 
reason  of  the  8th  of  Ann.  c.  9,  sec.  35  &  39,  for  not  truly  and 
fully  setting  forth  the  consideration  or  premium  paid,  the 


(n)  (1825),  4  B.  &  C.  660. 

(o)  Fores  v.  fVilson  (1791),  Peake 
N.  P.  77 ;  Thompson  v.  Ross  (1869), 
5  H.  &  K.  16. 

iq)  (1863),  4  B.  k  S.  409  ;  but  see 
Dean  v.  Peel  (1804),  5  East,  45; 
and  Sedges  v.  Tagg  (1872),  L.  R. 
7  Ex.    288  (plaintiflTs   daughter,   a 

Syemess,  seduced  while  on  a  three 
ys*  Tint  with  her  employer's  per- 
mission at  her  mother's  home ;  she 
gare  some  assistance  in  household 
work  during  her  yisit ;  at  time  of  her 


confinement  she  was  in  senrioe  of 
another  employer,  and  afterwards  re- 
turned home  to  her  mother ;  no  action 
because  no  evidence  of  service  at  the 
time  of  seduction ;  and  by  Kelly, 
C.  B.,  Martin,  Bramwell,  BB.,  be- 
cause confinement  did  not  take  plaoe 
while  daughter  in  plaintiff*8  aerrioe). 
But  see  Long  v.  Keighaey  (1877),  11 
Jr.  C.  L.  221,  Jos^  v.  Corwnder 
(1884),  and  Roscoe  on  Evidence,  ISdii 
ed.  678. 
(r)  See  note  (0* 
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Court  of  Common  Pleas  held  that  a  count  for  enticing  away 
could  not  be  sustained  (s). 

Ad  action  will  lie,  not  only  against  one  who  wrongfully 

seduces  or  entices  away  a  servant,   but   against   one  who 

knowingly  harbours  or  employs  the  servant  of  another  (^). 

Bat  there  is  an  important  distinction  between  the  two  kinds 

of  action.     The  action  for  enticing  away  or  seduction  may 

be  maintained,  as  has  been  stated,  when  no  binding  contract 

of  service  exists,  when  service  ex  gratia  or  de  facto  is  sus- 

pended  in  consequence  of  the  persuasion  or  procurement  of 

the    defendant.     The  action  for  harbouring  or  taking  into 

Service  the  servant  of  another  will,  for  obvious  reasons,  not 

be   sustainable  unless  there  has  been  a   binding  contract ; 

^lie    contract   may  be  voidable,  but  it  must  not  be   void. 

.i^ccordingly,  when  A.  took  into  his  service  C,  who  had  been 

orking  for  B.  under  a  contract  void  by  reason  of  the  Statute 

-f  Frauds,  and  refused  to  discharge  C.  after  receiving  notice 

A.,  it  was  held  that  no  action  lay  against  A.  (u).     To 

either  an  action  for  enticing  away  or  harbouring,  it 

necessary  that  there  should  be  notice  of  the  existence  of 

contract  of  service  {x). 


If  the  injuries  wrongfully  inflicted  upon  a  servant 
clause  his  immediate  death,  the  master  has  no  right  of 
^i^on. 

The  reason  of  this  qualification  is  very  obscure.  It  was 
Quaintly  said  by  Tarfield,  J.,  in  Higgina  v.  Butcher  (y),  "  That 
^lie  servant  dying  of  the  extremity  of  a  battery,  it  is  now 

(«)  Cox  y.  ifttnetry  (1859),  6  C.  6.  (x)  Fawcet    r.   Beavres  (1671),   2 

.  S.  S76.  Lev.  68  ;  Fosaet  v.  Breer  il()71),   8 

{i)  Blake  r.Lanyon  (1795),  6  T.Ti.  Keb.  59;    Fares  y.    mUon  (Vyi), 

;  Atherofl  y.  BertUs  (1796),  6  T.  Peake,  77.     (No  notice  necessary  in 

6iS2.  case  of  action  of  seduction.) 

(tc)  8}fke9  y.  Dixon  (1889),  9  A.  A  (y)  (1606),Yely.  90.  Notice  does  not 

.6fi3 ;  1  W.  W.  &  H.  120 ;  IHlkington  seem  to  have  been  required  when  the 

^%-.  SoaU  (1846),  15  AL  &  W.  657.  SUtute  of  Labourers  was  in  force. 
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become  an  offence  to  the  Crown,  being  converted  into  & 
felony,  and  that  drowns  the  particular  offence  and  private 
wrong  offered  to  the  roaster  before,  and  his  action  is  thereby 
lost."  There  are  several  objections  to  this  explanation,  which 
was  a  dictum  not  essential  to  the  decision  of  the  case.  One 
of  these  is  the  fact  that  White  v.  Spettigue  {yy),  followed  in  this 
respect  by  Osborne  v.  Grillett  (z),  has  decided  that  the  rule  as 
to  a  right  of  action  being  suspended  in  case  of  felony  applies 
only  between  the  pei'son  injured  and  the  criminal ;  it  does 
not  affect  a  third  party,  such  as  the  master.  According  to 
another  explanation,  "The  master's  right  to  his  servant's 
services  is  instantly  abrogated,  and,  in  the  eye  of  the  law,  no 
damage  is  sustained  by  him  because  no  right ''  (a).  This 
reason  explains  nothing.  Does  not  a  right  of  action  accrue 
to  the  master  between  the  moment  when  the  injury  was 
inflicted  or  the  wrong  done,  and  the  moment  when  death 
took  place  ?  And,  if  it  does  accrue,  what  becomes  of  it  ? 
Probably  the  rule  originated  in  a  mistake  as  to  the  meaning 
of  the  maxim  Actio  personcUis  mointur  cum  persona.  The 
existence  of  the  rule  has  been  disputed  by  some  American 
Courts  (c).  Whatever  be  its  origin,  it  is  in  force.  It  was 
stated  in  Higgins  v.  Butcher,  it  was  aflSrmed  by  Lord  Ellen- 
borough  at  nisipHus  in  Bakery.  Bolton  {(I),  decided  in  1808. 
It  has  found  its  way  into  text  books  (e),  and  it  was  recog- 
nised by  the  Court  of  Exchequer  (Bramwell,  B.,  dissenting) 
in  1873  in  Osbo^me  v.  Oillett. 

When  the  injury  to  a  seiTant  is  the  result  of  a 
breach  of  contract  to  which  the  master  is  not  a  party, 
no  action  can  be  brought  by  him. 

Thus,  when  a  seivant  was  hurt  while  on  a  railway  journey, 

(yy)  (1845),  13  M.  k  W.  603.  {e)  The  whole  subject  is  discussed 

(2)  (1873),  L.  K.  8  Ex.  88.  in  Ex  parte  Ball  (1879),  I^  B.  10  Ch. 

(a)  Even  in  Osborne  v.  OHlett  the  I).  667,  nnd  in  Mr.  Justice  Watkin 

Tulo  seems  to  have  been  misunder-  "Williams'  learned  judgment  in  Mid' 

stood.  land  Insurance  Co.  v.  Smith  (1882), 

(c)  Wood,  438.  L.  R.  6  Q.  B.  D.  651. 

{d)  (1808),  1  Camp.  493. 
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it  was  held  that  the  master,  not  being  privy  to  the  contract, 
could  not  sue  for  losis  of  service  (/).  But  where  a  servant 
had  been  injured  by  a  collision  caused  by  the  n^ligence 
of  another  company  than  that  with  which  the  contract  of 
carriage  was  made,  the  master  recovered  damages  for  loss  of 
service  (g). 


(/)  AUm  V.  Midland  Ry,  Co, 
(1865),  19  C.  B.  N.  S.  213  ;  34  L.  J. 
a  P.  292 ;  18  W.  R  918  ;  12  L.  T. 
^,  S.  708.    This  decision  has  been 


much  criticised.      See  Ames  v.  Union 
Ry,  Co.  (1875),  19  Am.  Kep.  426. 

{g)   Bcrrington   v.    Ureal  Eastern 
Ry.  Co.  (1879),  4  C.  P.  D.  163. 


APPENDIX  A. 

The  foUowing  are  the  chief  cases  as  to  actions  of  seduction  :— 

Action. 
Bmneft  v.  AUcotl  (1787),  2  T.  R. 
166  (person  seduced  of  full  age) ; 
J!A»Mmd»»  V.   Machell  (1787),  2 
T.  R.  4 ;  Fores  v.  Wilson  (1791), 
Peake,  77  (servant  not  related  to 
ier  master) ;    Mann   v.    Barrett 
(1806),  6   Esp.    32    (plaintiff's 
J«>ghter  lived  with  her  brother, 
wt  went    every    day    to     her 
™€r^8  house  to  do  aJl  the  house- 
hold work) ;    Speight  v.    Oliveira 
1819),  2  Stark,  493 ;  Manvell  v. 
^Won  (1826),  2  C.  &   P.  303 
(Pl^iatifirs  niece  entitled  on  com- 
"^  of  age  to  £bOO  j  occasionally 
^■rted  in  the  household  work)  ; 
™per  V.  Ltfkin  (1827),  7  B.  &  C. 
387  (married  woman  living  with 
^  father  and  acting  as  servant)  ; 
^aiMkfcr  V.  Venn  (1829),  M.  &  M. 
•^(ao  proof  of  acts  of  service,  but 
Bther  had  right  to  daughter's  ser- 
wctt.  Littledale,  J.).   Solloicay  v. 
4«fi  (1836),  7  C.  &  P.  528  (A.  occu- 
laed  two  farms  seven  miles  apart ; 
A  redded  at  one,  and  his  son  and 
daoffhter  at  another  ;  the  daughter 
acted  as  miatress  at  the  latter  farm- 


No  Action. 
Saterthtcaite  v.  Duerst  (1786),  5 
East,  47n  ;  Reddie  v.  Scoolt  (1795), 
Peake,  316  (plaintiff  permitted 
a  man  whom  he  knew  to  be 
married  to  visit  his  daughter  as 
suitor);  Dean  v.  Peel  (1804),  5 
East,  45  (plaintiff's  daughter  in 
service  of  another  at  time  of  se- 
duction, and  did  not  intend  to 
return  to  plaintiff's  house)  ;  Carr 
V.  Clarke  (1818),  2  Chit  261  (no 
action  wnen  daughter  not  in 
father's  service,  but  he  receives 
part  of  her  wages) ;  Harris  v. 
BiUler  (1837),  2  M.  &  W.  539 
(plaintift's  daughter  apprenticed 
to  defendant's  wife)  ;  Btaymire  v. 
HaUy  (1840),  6  M.  &  AV.  55  (ac- 
tion does  not  lie  where  daughter 
in  domestic  service  of  another, 
though  she  was  there  with  the  in- 
tention on  her  and  her  father's 
part  to  return,  on  quitting  her  pre- 
sent situation,  to  her  father's  house 
if  she  got  no  other  situation) ; 
Grinnell  v.  IVells  (1844),  7  M.  &  G. 
1033  (some  proof  of  loss  of  service 
necessaiy) ;    Eager   v.    Grimicood 
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Action. 

houbu  ;  the  daiighter  seduced  ;  ac- 
tion lay.  Littledale,  J.) ;  GriffitJut 
V.  Teetgm  (1854),  15  C.  B.  344 
(A.  ugi-eed  with  B.  that  B.'8 
daughter,  who  was  then  residing 
with  him,  should  enter  A.'8  service 
to  assist  him  in  business  during 
the  temporary  absence  of  A.'s  wife ; 
action  lay  at  suit  of  B.  for  seduc- 
tion by  A.  during  that  period) ; 
Rist  V.  Faux  (1863),  32  L.  J.  Q.  B. 
386  (plaintiff's  daughter  after  day's 
work  as  servant  in  nusbandry  per- 
formed services  for  her  father^  ; 
Ogden  v.  Lancathire  (1866),  15  W. 
R.  158  (plaintiff's  daughter  lived 
with  her  father ;  worked  during 
day  at  defendant's  mill ;  did  wash- 
ing and  other  domestic  duties  for 
plaintiff) ;  Terry  v.  Huichm8(yi\y 
L.  R.  (1868),  3  Q.  B.  599  ;  37  L. 
J.  Q.  B.  257  ^plaintiff's  daughter 
having  left  iier  situation  was 
seduced  on  her  way  home  to  her 
father's  house). 

Long  V.  KeightUy  {\S77),  11  Ir. 
C.  L.  221.  (Plaintift's  daughter, 
twent}'-four  years  of  age,  reduced 
in  the  house,  and  while  ,in  the  ser- 
vice, of  plaintiff,  her  mother.)  In 
accordance  with  a  previous  ar- 
rangement, she  left  the  day  al'ter- 
wards  for  America  ;  finding  hewelf 
pregnant,  she  went  to  her  sister's 
nouse,  and  resided  there  until 
after  her  confinement  ;  subse- 
quently she  returned  to  the  plain- 
tiff's house.  Evidence  to  uo  to 
jury  of  loss  of  ser\dcc.) 


No  AcmoN. 

(1847),  1  Ex.  61  (some  J 
of  services  necessaiy) ; 
irUliams  (1847),  10 
(plaintiff's  daughter  wh 
not  in  plaintiflrs  service 
sail  V.  i^oM  (1858),  5  H 
29  L.  J.  Ex.  1 ;  1  L.  T 
(no  action  where  dan 
not  reside  in  house,  ih 
permission  of  her  mast 
tieen  in  the  habit  of  at 
mother  in  her  businesi 
V.  Field  (1859),  7  C.  B 
(plaintiff's  daughter  hi 
of  her  own);  nedges  y 
R.  7  Ex.  283 ;  41  L. 
Sfe  page  230. 

The  action  may  be  1 
master  Ut'ores  v.  IFiUai 
aunt,  r!dmondson  v. 
T.  R.  4,  or  by  a  peiw 
adopted  a  friend's  dau^j 
V.  JJeannaUf  II  East,  21 


g^ 


^ 


CHAPTER  XXIV. 

DISSOLUTION  OF  THE  CONTRACT  OF  HIRING   AND  SERVICE. 

(By  Death). 

Contracts  of  hiring  and  service  are  terminated  by 
flie  death  of  the  master  or  the  servant. 

The  general  rule  is  that  executors  or  administrators 
^  liable  upon  the  contracts  of  the  deceased^  though 
^ey  are  not  named  (a).  It  is,  however,  an  impUed 
condition  in  contracts  of  service,  requiring  personal  skill 
or  taste,  that  they  are  terminated  by  death  (6).  "  Where 
penonal  considerations/'  says  the  Court  in  FaiTow  v. 
Vtbon  (6),  "  are  the  foundation  of  the  contract,  as  in  cases 
of  principal  and  agent,  and  master  and  servant,  the  death  of 
^ther  of  the  parties  puts  an  end  to  the  relation ;  and,  in 
^f^spect  of  service  after  death,  the  contract  is  dissolved,  unless 
Aeie  be  a  stipulation,  express  or  implied,  to  the  contrary." 
"All  contracts  for  personal  service,"  said  Pollock,  C.  B.,  in 
JflK  V.  'fright  (c) — and  the  dictum  is  quoted  with  approval 
fcy  Kelly,  C.  B.,  in  Robinson  v.  Davison  (d) — "  which  can  be 


(«)  Pkrke,  B.,  in  Sabmi  v.  Kirk- 
J*  (1886),  1  M.  &  W.  423 ; 
j^Dei,  J.,  in  Farrcw  v.  Wilson, 
«« next  note. 

J)  (1869),  L.  R.  4  C.  P.  744  ; 
tt  L.  J.  C.  P.  826.  (Farm  bailiff 
<>P0d  at  weekly  wages ;  service  to 
k  determinable  by  six  months* 
Mitiee,  or  payment  of  six  months' 
«IV^  Administratrix  not  bound 
to  continue  the  bailiff  in  her  employ- 
MBl^  or  to  pay  him  tiz  months*  wages 


after  the  master's  death.)  Barker  v. 
Parker  (1786),  1  T.  R.  287.  But  see 
SiubbsY,  Holywell  Ry.  Co.,  L.  R.  2 
£x.  311  ;  36  L.  J.  Ex.  166.  Marriage 
does  not  operate  as  a  dissolution  of 
contract  Chitty's  Geueral  Practice, 
vol.  i.  770  ;  Bum's  Justice,  222. 

(c)  (1859),  £.  B.  &  £.  746,  793  ; 
29  L.  J.  Q.  B.  43. 

(rf)  (1871),  6  L.  R.  Ex.  269  ;  40 
L.  J.  Ex.  172  ;  24  L.  T.  765  ;  19 
W.  R.  1836.  See  Blackburn,  J.,  in 
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performed  only  during  the  lifetime  of  the  party  oon 
are  subject  to  the  implied  condition  that  he  shall  be 
perform  them."  Hence  a  contract  of  apprenticeshi 
been  held  to  be  determined  by  the  death  of  one  of  tb< 
No  doubt  such  a  contract  may  be  drawn  so  as  to 
this  taking  place.  In  Cooper  v.  Simmonda  (/),  a 
bound  to  a  tradesman  and  ''his  executors"  carr 
the  same  business  in  the  same  town.  Notwithstan< 
death  of  the  master  the  apprentice  was  bound  to  a 
widow,  the  executrix,  while  she  continued  the  same  1 
The  chief  diflSculty  is  with  respect  to  the  ser 
partners.  The  death  of  a  partner  dissolves  a  partn< 
the  absence  of  an  agreement  to  the  conti*ary(^)  ;  an 
rule  be,  as  is  sometimes  alleged,  that  the  dissdii 
partnership  terminates  aJl  contracts  of  hiring  and  sei 
the  death  of  one  partner  would  bring  this  about  T 
is  supported  by  Tasker  v.  Sheplterd  (/).  The  plai] 
employed  as  agent  by  a  firm  composed  of  two  partne 
Court  held  that  the  death  of  one  of  them  terminatec 
lation  of  agency.  But  this  view  was  questioned  by  Mi 
in  Talker  v.  Shepherd  and  in  Hobson  v.  Cowley  (k). 

Taylor  v.  Caldwell  (1863),  8  B.  &  S.  plea  of  exoneration,  even 

826,  835 ;  32  L.  J.  Q.  B.  164.  tion  of  jiartnershlp  was  a 

(c)  Baxter  v.   Burfield  (1747),   2  contract."    DdbHn  y.  Foe 

Stra.  1266  ;  B.  v.  Chirk  (1774),  Bur.  1    C.    &    K.    858.       (A., 

S.  S.  782.  C.   i)artners.      D.   engagec 

(/)  (1862),  7  H.  &  N.  707  ;  30  them  as  foreman  for  twd 

L.  J.  Ex.  207.  C.  quitted  the  businesi^  az 

(g)  Pollock  on  Contracts,  p.  64.  tinned  to  serve  A.  and  B. 

(A)  Wood,  308.  sued  A.,  B.,  and  C.  on  U 

(i)  (1861),  6  H.  &  N.  575  ;  30  L.  J.  agreement :  Coleman,  J.,  n 

Ex.  207  ;  nee  also  Bawlinson  v.  Moss  going  out  of  the  concern  d 

(1861),  30  L.  J.  Ch.  797.     (Dissolu-  se  put  an  end  to  the  agree] 

tion    of    partnership    of    solicitors  entitled  to  sue  A.,  B.,  and 

amounts  to  a  discharge  of  client )  also  Boey  v.  McEican,  4  Ji 

{k)  (1858),  27  L.  J.  Ex.  205,  208.  6  Macph.  814  ;  39  Jur.  450 

(Plaintiii' agreed  with  defendants,  C.  ment    between    a    firm 

and  M.,  to  serve  for  seven  years  ;  L.  clerk  ;  the    clerk    engaged 

came  into  the  firm  in  place  of  M.  ;  years,  at  a  salary  of  £300  a 

plaintiff    signed    a     memorandum,  percentage  of  profits ;  the 

which  stated**  that,  in  consideration  solved  by  death  of  one  of 

that  a  new  agreement  is  entered  into  ners  :  held  inter  alia  tha 

with  the  new  firm,  he  was  willing  to  tract  of  service,  being  pel 

cancel  the  old  agreement,  evidence  of  determined. )     B.    v.    St 
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may  seem  some  reasons  against  it  where  a  change  in  the 
partnership  involves  no  change  in  the  duties  of  the  servant ; 
and  it  may  be  urged  that  the  decision  in  Taaker  v. 
Shepherd  turned  on  the  construction  of  the  particular  contract 
before  the  Court,  which  was  made  with  reference  to  partner- 
ship bosinesSy  and  in  which  was  a  proviso  that  the  servant 
should  be  paid  according  to  the  profits  of  the  firm.  But,  on 
principle,  it  seems  clear  that  a  contract  in  which  A.  contracted 
to  serve  B.  and  C,  would  not  be  binding  between  A.  and  C. 
(Hily. 

There  are  few  authorities  with  regard  to  the  question 
fbether,  if  a  master  assumes  partners,  they  will  have  the 
ri^ts  of  masters  over  servants.  The  law  upon  the  subject 
is  thus  stated  in  Eraser's  Law  of  Master  and  Servant  (l) : 
"He  (a  partner)  cannot  assume  partners  who  wiU  have  the 
right  of  masters  over  domestic  servants,  governesses,  or 
peihaps  over  clerks.  It  is  part  of  such  agreements  that  the 
servant  shall  do  the  work  of  the  master  who  hires  him,  and  of 
lum alone.  With  regard,  however,  to  artisans,  it  has  been  found 
that  they  cannot  consider  themselves  free,  although  their 
master  assume  a  partner  along  with  himself,  who  will  have 
the  rights  of  a  master.  This  is  a  contingency  to  be  looked  for 
•nd  expected ;  and  it  would  often  be  productive  of  ruinous 
consequences,  if,  on  such  a  common  event,  the  whole  servants 
rf  a  large  establishment  were  freed  from  their  contracts. 
This  was  decided  in  a  case  where  a  master,  conducting 
business  alone,  assumed  two  partners.  But  an  opinion  was 
eipessed  that  it  would  have  been  diflferent  if  the  original 
muter  had  not  remained  in  the  firm  "  (m).  It  is  submitted 
that  in  English  law  it  would  be  generally  a  question  whether 
tlwre  was  a  novation ;  if  there  was  no  novation,  the  new 
pvtner  would  not  have  the  rights  of  a  master. 

(18)5),  2  ^  &  S.  655,  and  the  cases  Cambridge  v.  Baldwin  (1839),  5  M. 

kwldeh  bonds  are  giyen  by  sureties  &  W.  581  ;  Simson  v.   Cooke  (1824), 

to  jwtnen  for  good  conduct  of  clerks  1  Bing.  452  ;  Addison  on  Contracts, 

iu  servants.    The  security  docs  not  7th  ed.  p.  857. 

Wlj  when  a  change  by  death  or  (l)  p.  123. 

otevise    occurs    in    the    partner-  (m)  HarJcins  v.  Smith,  March  11, 

sliip;  ChancdUfr  ofih€  UniversUy  of  1841  ;  16  F.  938. 
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Dissolution  of  Contract  by  Consent 

The  contract  may,  of  course,  be  dissolved  by  conseDt  oi 
both  parties,  express  or  implied  (o).  No  particular  words  are 
required,  and  consent  may  be  implied  from  conduct  In  a 
Scotch  case,  decided  in  1815,  an  apprentice  was  impressed  as 
a  seaman ;  he  remained  in  the  navy  sixteen  years,  and  he 
returned  home  having  reached  the  rank  of  lieutenant.  His 
master  made  a  claim  for  breach  of  contract,  but  the  Courts 
thought  that  the  fact  that  he  had  not  made  the  claim  for  a 
number  of  years  amounted  to  a  tacit  permission  to  the 
apprentice  to  consider  himself  released  (jp). 

A  master  who  had  made  no  effort  to  reclaim  an  apprentice 
for  years,  would  no  doubt  be  regarded  as  having  tacitly  con* 
sented  to  his  release. 


Banki'Uptcy. 

Bankruptcy  does  not  operate  as  a  dissolution  of  a 
contract  of  hiring  and  service  (q). 

The  contract  of  apprenticeship  is  terminated  by 
bankruptcy. 

The  Bankruptcy  Act  of  1869,  sec.  33,  provides  that,  where 
at  the  time  of  the  presentation  of  the  petition  for  adjudica- 
tion, any  person  is  apprenticed  or  is  an  articled  clerk  to  the 


(o)  Rex  V.  W€Ming(on{mi\  Bur. 
S.  C.  766  ;  Rex  v.  JlarOurton  (1789), 
1  T.  R.  139  ;  on  other  hand,  Rex  v. 
Warden  (1828),  2  M.  &  R.  24,  and 
Rex  V.  Skeffington  (1820),  3  B.  &  A. 
382. 

(j9)  Frascr's  Master  and  Servant, 
3rd  ed.  p.  315. 

{q)  lywinas  v.  WUliams  (1834), 
1  A.  &  E.  685 ;  3  N.  &  M.  545, 
clerk  hired  by  the  year  continues  in 
bankrupt's  ottice  after  bankrupt  In 
the  middle  of  year  by  mutual  consent 


contract  is  rescinded  ;  clerk  not 
barred  by  certificate  from  recovering 
all  the  wages  duo  from  the  ezpiim- 
tion  of  the  year  last  before  the  com- 
mission up  to  tho  time  of  rescindim^ 
nothing  being  due,  and  proTeable 
at  the  date  of  issuing  the  com- 
mission. It  is  almost  needless  to  ssj 
that  the  assignees  of  ^e  bankrupt 
could  not  require  the  fulfilment  of 
the  contract  of  service  by  a  servant 
Abinger,  C.B.,  in  Gibson  v.  Carruihen 
(1841),  8  M.  k  W.  at  p.  348. 
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bankrupt,  the  order  of  adjudication  shall,  if  either  the  bank- 
rapt  or  apprentice  require  notice  in  writing  to  the  trustee 
to  the  effect,  be  a  complete  discharge  of  the  indenture  of 
apprenticeship  or  articles  of  agreement. 


k.    trustee  has  no  right  to   the  proceeds   of  the 
personal  and  daily  labour  of  a  bankrupt. 

The  old  law — and  it  is  still  in  force — was  that  wages 
earned  by  a  bankrupt  before  his  discharge  did  not  pass  to  his 
aragnees,  at  all  events  so  far  as  the  wages  Ivere  necessary  to 
kis  maintenance  (r).  WiUiama  v.  Chambers  (s)  decided  that 
the  assignee  of  an  insolvent  debtor  could  not  recover  in 
respect  of  work  and  labour  performed  by  the  debtor  if  the 
lemuneration  were  necessary  for  his  maintenance.  But  if 
the  claim  were  not  for  "  mere  personal  labour  " — if,  as  in 
^ki  V.  Clayton  (Q,  the  claim  were  for  medical  attendance 
wd  medicines,  or  for  services  rendered  by  a  furniture  broker, 
who  employed  men  and  vans  in  the  course  of  the  services 
for  which  he  sued  (u) — a  different  rule  prevailed.  No  doubt, 
too,  if  a  person  accumulated  a  large  sum,  even  by  personal 
Uxmr,  the  assignees  might  claim  it  (x).  In  like  manner 
the  trustee,  and  not  the  bankrupt,  could  sue  in  respect  of  a 
amn  which  was  not  the  remuneration  for  work  and  labour, 
bat  damages  for  breach  of  contract;  as  in  WcuUing  v. 
Olifhant  (y),  where  the  trustee  was  entitled  to  claim  a  sum 
awarded  by  the  Court  of  Chancery  to  the  bankrupt,  after 


M  Ckvppenddll  v.  Tonilinaon 
(1785),  4  Dong.  318.  (In  this  case 
^  uilgQees  (ud  not  interfere.)  Silk 
▼.  Mom  (1794),  1  Esp.  139  ;  Ex 
r^  Waiiera  (1842),  2  M.  D.  &  D. 
635;  &  florie  GHmsUad  (1844),  De 
C.71 

(f)  (1847),  10  Q.  B.  837. 

(0  (1851),  16  Q.  B.  581. 

r«)  Cnflim.  Y.  FooU  (1830),  1  B.  & 
ia.5M. 


(x)  Hesse  v.  Stevenson  (1803),  3  B. 
&  P.  578. 

iy)  (1875),  L.  R  1  Q.  B.  D. 
145.  See  also  BeekJiam  v.  Drake 
(1847),  2  H.  of  L.  C.  579,  right  of 
action  for  breach  of  agreement  to  hire 
for  seven  years  which  accrued  before 
bankruptcy  passed  to  assignees,  and 
on  the  other  nand  Ex  parte  Dswhurst 
(1871),  L.  R.  7  Ch.  185. 
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bankruptcy  and  before  discharge,  in  lieu  of  proper  notice  of 
dismissal. 

''If  salary  or  wages,  or  commission  under  a  contract  of 
service,"  says  Wilde,  C.  J.,  in  Beckham  v.  Drake  (z) — in 
which  the  question  was  whether  a  sum  in  the  nature  of  a 
penalty  for  breach  of  a  contract  to  employ  passed  to  the 
assignees  of  a  servant — ''  are  d  ue  at  the  time  of  the  bankruptcy, 
the  right  to  recover  such  wages,  salary,  or  commission,  would 
pass  to  the  assignees  as  part  of  the  personal  estate,  without 
regard  to  the  consideration  of  whether  the  contractor's 
services  had  had  relation  to  the  personal  skill  or  labour  of  the 
bankrupt,"  &c.  ...  To  the  argument  that  the  action  was 
personal,  to  the  bankrupt,  Wilde,  C.J.,  replied,  "  It  arose 
out  of  a  contract  founded  on  the  personal  confidence  in  the 
bankrupt,  and  which  could  only  be  performed  by  his  personal 
labour  and  skill ;  and,  in  the  same  sense,  contracts  are  per- 
sonal made  with  factors,  salesmen,  agents  of  various  kinds, 
masters  of  ships,  bankers,  attorneys,  architects,  engineers, 
and  various  other  persons  whose  personal  skill,  knowledge, 
and  integrity,  are  the  inducements  to  the  contracts.  But 
surely  it  cannot  be  contended  that  the  right  of  action  for 
breaches  of  contract  in  relation  to  such  employments 
accruing  before  the  bankruptcy  would  not  pass  to  the 
assignees."  In  Eniden  v.  CaHe  (a),  the  trustee  of  an  archi- 
tect was  held  entitled  to  sue  for  remuneration  in  respect 
of  a  contract  to  employ  the  bankrupt  as  architect,  and  for 
damages  for  wrongful  dismissal  from  such  employment. 
The  circumstance  that  the  master  is  likely  to  become 
bankrupt,  or  that  his  property  has  been  all  taken  in  execu- 
tion, will  not  exonerate  the  servant  from  performance  of 
his  contract "  (6). 

Sec.  90  of  the  Act  of  1869  says  that,  *'  where  the  bankrupt 
is  in  receipt  of  a  salary  or  income  other  than  as  aforesaid 
(officers,  &c.),  the  Court,  upon  the  application  of  the  trustee, 

(z)  (1849),  2  H.  L.  C.  633.  v.  Oliphant,  L.  R.  1  Q.  B.  145. 

(a)  L.  R.  (1880),  17  Ch.  D.  169 ;  {b)  Wood,  807. 

L.  R.  17  Ch.  D.  768  ;  also  Wadling 
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shall  irom  time  to  time  make  such  order  as  it  thinks  just  for 
the  payment  of  such  salary,  income,  or  of  any  part  thereof, 
to  the  trustee  during  the  bankruptcy,  and  to  the  registrar  if 
necessary  after  the  close  of  the  bankruptcy,  to  be  applied 
by  him  in  such  manner  as  the  Court  may  direct." 


e 


CHAPTER  XXV. 

ASSIONMEKT  OF  PERSONAL  CONTRACTS. 

Contracts  of  hiring  and  service  cannot  be  traXXBr 
forred  or  assigned  without  the  consent  of  the  partis 
thereto  (a). 

Master  and   servant  both  contract  with   regard   to   th^ 
personal   qualities  of  each   other.     The  relation  is  one    ^ 
personal  confidence,  and  the  one  cannot  compel  the  other  ^tAi 
accept  a  third  person  in  substitution.     If  A.,  for  exampl^) 
sells  his  business  to  B.,  he  cannot  turn  over  D.^  his  servatxt 
to  the  purchaser.     Neither  will  a  servant  be  permitted   *^ 
say  to  his  master,  **  I  decline  to  work  myself,  but  I  ha 
procured  a  competent  substitute,"  or,  "  I  have  let  out  a 
of  the  work."     In  one  case  the  plaintiff  was  employed 
master  of  a  ship;   he  engaged  A.  to  act  for  him.     In 
action  which  the  former  brought  for  wages,  it  was  held  th 
B.  could  not  recover,  as  the  contract  contemplated  persoi*-  "^ 
service  (6). 

In  like  manner  the  contract  of  apprenticeship  is  pri'i^t^'^^ 
fticie  not  assignable  (c).  Ap  it  is  expressed  in  Ccven^"^^ 
V.    Woodhall,   ''The   matter  of   putting  an  apprentice 

(a)  Addison  on  Contracts,  7th  ed., 
311  ;  Pollock  on  Contracts,  p.  411. 

{b)  Campbell  v.  Prkc  (1881),  9  S. 
264;  Schmalingy.  Tomlvison  (1815), 
6  Taunt.  147.  (A.  employed  by  de- 
fendant to  cany  goods  to  a  foreign 
market ;  A.  delegated  the  perform- 
ance to  plaintiff,  who  did  tne  work 
without  knowledge  of  the  defendant ; 
jdaintiff  could  not  recover  com- 
liensation    for     services     from    de- 


i 


18 


fendant).    See  abo  Sievms  y. 
fling  (1854),   1  K.  ft  J.  168  ;  9 
M.   k  G.   228    (aj;nement 
author  and   pnbliaher)  ;    RoUott 
Sharpc    (1881),    2    B.    ft    A.     ' 
As    to    servant    agreeing   to   ^ 
master's  assignee,   Benwell  r.  Iff- 
(1857),  26  L.  J.  Ch.  668. 

(c)  BaxUr  v.  BurfiM  (1747X 
Str.  1266  ;  Homt  v.  Blake.  2  S\ 
1267. 
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tx*  of  great  trust,  for  his  diet,  for  his  healthy  for  his 
and  therefore  I  will,  by  choice,  commit  him  to  one 
^  to  another  "  (d).  Such  a  contract,  however,  may  be 
ble  if  the  master  s  assignees,  or  executors  are  named  (e), 
here  be,  as  is  the  case  in  the  City  of  London,  a 
^  in  virtue  of  which  an  apprentice  may  be  turned  over 
3w  master  (/). 


ob.  134  A. 

cgwr  V.  Simmonds  (1862),  7 
.  707 ;  81  L.  J.  M.  C.  1»8. 
it  bonnd  himself  apprentice 
ulwwiun,  his  executors  sdcI 
ntors  for  seren  years  carry- 
M  same  business  in  the  town 
irhampton  ;  the  apprentice 
)  senre  the  widow,  who  was 
cntriz,  and  who  carried  on 
borineas  in  WoWerhampton. 
s  T.  Ptek  (1699>,  1  Salk.  66  ; 
'  T.  Coster^  Keble,  250.   But 


apparently,  the  assignee  could  not 
sue  on  the  deed ;  Show.  4.  There 
are  authorities  {fVadstoorth  r.  Gye, 
Sid.  216 ;  IFaUcer  v.  Bully  1  Ler. 
177)  that  where  a  master  covenants 
to  find  the  apprentice  in  meat, 
drink,  and  necessaries  during  the 
tenn  of  apprenticeship,  his  executors 
are  bound  to  perform  the  covenant. 
But  (^uery.  As  to  right  to  appoint 
deputies,  Phelp9  v.  Winchcombe^  8 
BiUst  77;  IVdUh  v.  SwUhwwih, 
6  Ex.  150. 
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SERVANT  S  AUTHORITY  AS  TO   CONTRACTS. 

A  SERVANT  may  bind  his  master  by  contraci 
when  he  is  specially  authorised  to  do  so ;  (2)  wh 
is  placed  in  a  position  of  trust  for  the  due  diaci 
of  which  authority  to  make  such  contracts  is  necc 
or  usual ;  or  (3  j  when  third  persons  have  reas 
believe  from  his  master's  conduct  that  he  has  a 
rity  to  bind  his  master. 

When  a  master  entrusts  to  a  servant  the  performai 
certain  duties,  it  will  be  held  that  there  is  an  implied  aut 
or  mandate  to  enter  into  contracts  which  are  necesss 
usual  for  the  performance  of  such  duties,  and  persons  d 
with  servants  will  not  be  aflfectcd  by  restrictions  whi 
placed  upon  the  servants*  authority  unless  such  restri 
are  known  to  them  (a). 

The  relation  of  master  and  servant  invests  the  latter  w 
authority  to  bind  the  former  (6),  but  the  servant  may  hav< 
the  particular  duties  assigned  to  him  the  right  to  bi 
master  in  regard  to  contracts.  When,  for  instance,  a  foi 
employed  by  the  owner  of  a  sawmill  agreed  to  supply  a 
tity  of  fir-staves,  the  latter,  it  was  held,  was  bound  1 
contract  though  he  had  given  his  foreman  no  special  aut 
to  enter  into  it  (c).   It  will  often  be  left  to  a  jury  to  say  wl 


(a)  For  early  authorities  on  this  Hoss  (1866),  L.  R.  1  Q.  B.  53' 

Biibject,     see    Doctor  and    Student,  (b)  I^eake  on  Contracts,  46< 

II.,  chap,  xlii.,  and  Noy's  Maxims,  (c)  Richardson y,  Cartwrigh 

p.  58.     One  can  see  by  Nickson  v.  1  C.  &  K.  328.     Compare  1 

Brohan,  10  Mod.  110,  how  uncertain  Simmins  (1880),  44  J.  F.  284. 
the  law  was  in  1710.    See  JBfibbs  v. 
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a  servant  had  authority  to  enter  into  a  particular  conti*act. 
Thus  in  Langan  v.  The  Great  Western  Railway  Company  (d), 
passengers  injured  in  a  collision  on  defendants'  line  were 
carried  into  plaintiff's  inn.  The  sub-inspector  of  railway 
police  for  the  district,  who  was  for  the  time  being  the 
superior  of  all  the  station-masters  and  servants  of  the  com- 
pany,  was  on  the  spot ;  and  he  ordered  brandy  to  be  given  to 
one  of  the  injured  persons.  In  reply  to  a  question  put  by  the 
plaintiff  as  to  who  would  pay  for  the  maintenance  of  the 
injiired  persons,  he  said,  "  Don't  trouble  yourself  about  that ; 
we'll  see  that  is  all  right."  The  plaintiff*  brought  an  action 
*g>iii8t  the  defendants  for  board,  lodging,  and  necessaries  sup- 
plied to  the  injured  passengers.  It  was  held,  affirming  the  view 
of  the  Queen's  Bench,  that  there  was  evidence  to  go  to  the  jury 
in  favour  of  the  plaintiff.  **  The  sub-inspector,"  said  Bram- 
wdl,  B.,  "  was  the  chief  person  there.  It  was  the  interest 
of  the  company  that  the  mischief  resulting  from  the  accident 
ilM>uld  be  the  smallest  possible,  if  the  company  were  liable, 
^  the  company  might  be.  Then  is  there  a  necessity  under 
<!uciimstance8  such  as  these,  for  what  may  be  called  instan- 
^eous  action?  Surely  it  is  reasonable  to  say  that  the  person 
who  is  chief  in  office  where  the  accident  takes  place^  should 
We  authority  to  do  those  things  which  must  be  done  at 
OQoe,  and  which  are  presumably  for  the  benefit  of  the  com- 
ply." On  the  same  principle  of  what  is  sometimes  called 
"neoessary  authority,"  the  servant  of  a  horse-dealer,  or 
uTery  stable  keeper,  was  entitled  to  bind  his  master  by  giving 
^  Warranty,  although  he  had  express  orders  not  to  give 
^  (c).  On  the  other  hand,  if  the  servant  of  a  person  who 
does  not  cany  on  the  business  of  horse  dealing,  is  entrusted 
^  sell  a  horse  on  one  occasion,  and  gives  a  waiTanty  without 
Whority  from  his  master,  it  will  not  be  binding  (/). 


(^  {Wi),  30  L.  T.  173.  among  horse  dealers  not  to  warrant 

{*>  Moward   t.    6heward    (1866),  was  held  to  be  not  admissible. 

^  ^  2  C.  P.  148  ;  36  L.  J.  C.  P.  (/)  Brady  v.  Todd  (1861),  9  C.  B. 

^;i2  Jur.   N.    8.    Iul5.     In  this  N.    S.    692;   80   L.   J.    C.   P.   223; 

CTiOence  of  a  general  practice  4  L.  T.  N.  S.  212  ;  9  W.  R.  463  ; 
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There  is  no  implied  authority  to  do  what  is  unusual ;  ai 
hence  when  an  agent  appointed  by  a  mining  company 
manage  a  mine^  borrowed  money  of  the  plainti£b  who  we 
bankers,  it  was  held  he  had  no  authority  to  bind  the  con 
pany  (g).  So  owners  of  a  ship  are  bound  by  contracts  of 
master  with  respect  to  the  usual  employment  of  the  ship  (/ 
But  he  cannot  bind  the  owners  to  a  contract  at  variance  wii 
the  usual  employment  of  the  ship,  e.g.,  to  cany  goods  i 
freight  payable  to  other  than  the  owner  (i).  The  distinctu 
is  often  expressed  by  saying  that  when  a  man  appoints 
general  agent,  he  is  bound  by  all  his  acts,  but  that  when  1 
appoints  a  special  agent  he  is  bound  only  to  the  extent 
the  authority  which  he  has  in  fact  given  (k).  But  this  di 
tinction  does  not  bring  out  the  fact  that,  when  a  per» 
appears  to  be  a  general  agent,  the  master  is  bound  by  li 
acts  and  is  estopped  from  denying  his  authority ;  that  tl 
important  point  is  not  what  the  agent's  powers  are,  but  wh 
they  seem  to  be  ;  and  that,  notwithstanding  an  arrangeme 
to  the  contrary,  it  will  be  assumed  that  he  has  usual  a 
thority.  If,  however,  a  person  dealing  with  a  serva 
knows  that  he  has  a  special  or  limited  authority,  he  is  boui 
to  see  that  the  authority  is  observed. 

A  servant  may  have  authority  from  the  course  of  previo 
dealings  to  bind  his  master;  if  they  would  naturally  lei 
tradesmen  and  other  persons  to  believe  that  a  seiTant 
authorised  to  pledge  his  master's  credit,  the  latter  will  1 
liable.  A  private  aiTangement  between  them  forbiddii 
buying  on  credit,  or  attaching  conditions  to  doing  so,  w 
be  no  defence.  In  the  case  of  a  groom,  who  took  his  maste: 
horses  to  a  smith  and  farrier  to  be  shod  and  to  be  doctorc 
Lord  Kenyon  ruled  that  it  was  no  defence  to  an  acti< 

Hehjear  v.  Hawke  (1803),  6  Esp.  71  ;  (t)  Rey^ioJds    v.     Gex    (1S65), 

Miller  v.  Lawton,  15  C.  B.    N.   S.  L.  J.  Q.  B.  251. 

834.  {k)  Lord   Kenyon  in    Eati  Im 

{g)  Hawtaync  v.  Bourne  (1841),  7  Co.  v.  Hciislcy  (1794),  1  Esp.  11 

M.  k  W.  595.  Ashurst,   J.,   in    Fenn  v.  Marrii 

(h)  Myers   v.    Willis    (1856),    17  (1790),  3  T.  R.  760  ;  Story  on  Ageni 

C.  B.  77  ;  18  C.  B.  886 ;  Sandemann  sec.  126. 
V.  Seurr  (1860),  L.  R.  2  Q.  B.  86. 
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against  the  master  that  he  had  made  a  special  aiTangement 
with  his  groom  by  which  for  a  year  the  groom  was  to  keep 
his  master's  horses  properly  shod  and  to  furnish  them 
with  medicine  (I).  On  the  other  hand,  if  a  servant  chooses 
to  go  to  a  tradesman  with  whom  there  have  been  no  pre- 
vious dealings — if,  for  example,  as  was  the  case  in  Hiscox  v. 
Greenwood  (m),  a  coachman  sends,  without  his  master's 
knowledge,  a  chaise  to  a  coachmaker  who  had  never  been 
hefore  employed — the  master  incurs  no  liability.  A  common 
example  of  this  principle  occurs  when  a  servant  is  allowed 
to  make  repeatedly  purchases  on  credit.  Tradesmen  dealing 
with  him  are  entitled  to  assume  that  he  has  in  these  circum- 
stances authority  to  do  that  which  he  usually  does  with  the 
knowledge  or  permission  of  his  master,  in  the  absence  of 
notice  that  his  authority  is  limited,  or  has  been  withdrawn. 
Accordingly,  if  a  servant  who  usually  buys  for  his  master  on 
credit,  appropriates  to  his  own  use  things  which  have  been 
80  hought,  the  master  is  liable.  On  the  other  hand,  if  the 
Krvant  is  always  in  cash  beforehand  to  pay  for  goods,  the 
master  is  not  liable  if  the  servant  misappropriates  the  money 
or  the  goods  (n).  "  Nothing,"  said  Lord  Kenyon,  in  Stubbing 
▼.  EffnJtz  (o),  "  could  be  clearer  than  that  where  a  man  gives 
his  servant  money  to  pay  for  commodities  as  he  buys  them, 
if  the  servant  pockets  the  money,  the  master  will  not  be 
liaUe  to  pay  it  over  again." 

To  rebut  the  presumption  of  authority  raised  by  a 
previous  course  of  dealings,  it  must  be  shown  that  notice 
was  given  of  the  intention  to  make  a  change.  The  cases 
Kem  to  show  that  notice  to  a  servant  of  a  tradesman  will 
W)t  suffice.  In  Gratland  v.  Freeman  (p)  it  appeared 
that  the  defendant  was  in  the  habit  of  dealing  with  the 
phuntiff,  a  publican,  on  credit.  He  paid  his  bill  and  then 
gave  notice  to  the  plaintiff's  servant  that  he  would  run  up 

W  Prtcwu*  y.  Abel  (1795),  1  Esp.  Esp.  76. 

360.  (o)  (1791),  1  Peake,  N.  P.  66. 

W  (1802),  i  Etp.  174.  {p)  (1799),  3  Esp.  85. 
(«)  Buaby  y.   SearkU    (1803),    5 


248       TBS  LAW  OF  MASTER  AND  SEBVAMT. 

DO  more  bills,  but  only  pay  for  beer  as  it  came.  Lord 
Eldon  ruled  that  the  defendant  must  show  that  the  plaintifl 
had  notice  of  this  change  in  the  manner  of  dealing,  and  that 
notice  to  the  servant  alone  would  not  be  sufficient. 

Even  if  there  have  been  no  previous  deaUngs,  the  master's 
conduct  may  amount  to  a  representation  that  the  servant 
has  authority  lo  contract  in  his  name.  Thus,  when  a  coachman 
with  whom  his  master  had  a  private  arrangement  that  he  was 
to  provide  horses,  went  to  a  stable  keeper  in  his  master's  liveiy 
and  ordered  horses,  the  master  was  liable.  Littledale,  J.,  in 
directing  the  jury,  said  "If  he  (the  servant)  made  the  contract 
in  his  own  name,  and  represented  to  the  plaintiff  the  agree- 
ment between  himself  and  the  master,  of  course  under  such 
circumstances  the  plaintiff  cannot  recover.  But  if  he  made 
no  such  representation  of  any  agreement  between  himself 
and  his  master,  I  think  that,  by  the  master's  sending  him 
forth  into  the  world  wearing  his  livery,  to  hire  horses  which 
he  (the  master)  afterwards  uses,  knowing  of  whom  they  were 
hired,  and  yet  not  sending  to  ascertain  if  his  credit  had  been 
pledged  for  them,  an  implied  authority  is  given,  and  the 
master  is  bound  to  pay  the  hire  "  (j). 

A  master  will  render  himself  liable  if  he  ratifies  the  acts 
of  his  servant.  Katification  may  take  place  in  many  ways. 
If  the  servant  orders  goods  in  his  master's  name,  and  the 
latter  uses  them,  knowing  or  having  grounds  for  believing 
that  they  have  been  so  ordered,  he  will  be  held  to  have 
ratified  his  servant's  act.  If  he  ratify  a  contract  concluded 
by  his  servant,  he  will  ratify  it  altogether.  Thus  if  he  re- 
ceive the  price  of  a  horse  sold  by  his  servant,  he  will  be 
bound  by  a  warranty  which  the  servant  may  have  given  in 
selling  it  (r). 

It  is  often  a  difficult  question,  especially  when  contracts 
are  made  orally,  to  determine  whether  a  master  or  a  ser- 
vant has  been,  in  fact,  trusted.     If  the  servant  did  not  act  as 


{q)  JtirMll  V.  Sampayo  (1824),  1  (r)  Bristowe  v.  JFhitmort,  4  L.  T. 

C.  k  P.  264.  N.  S.  622. 
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Idis  master's  agent — if  he  either  expressly  or  by  implication 
contracted  on  his  own  behalf — the  master  is  not  liable  (s). 

Has  a  servant  power  to  pledge  his  master's  credit  after  he 
quits  his  employment  ?  This  is  a  mixed  question  of  law  and 
fact,  and  depends  upon  whether  his  master  still  in  any  way 
holds  the  servant  out  to  the  world  as  his  agent.  With  refer- 
ence to  a  servant^  who  had  been  in  the  habit  of  drawing 
bills  of  exchange  in  his  master's  name,  and  who  was  dis- 
charged, Holt,  C.  J.,  said,  "If  he  draw  a  bill  in  so  little 
time  after  that  the  world  cannot  take  notice  of  his  being 
out  of  service,  the  bill,  in  these  cases,  shall  bind  the 
master"  (t).  In  a  Nisi  Prius  case  (u),  Pollock,  C.  B.,  ruled 
that  a  gentleman  was  liable  for  corn  ordered  in  his  name  by 
a  lively  stable  keeper,  H.,  who  had  been  his  coachman,  who 
used  to  order  com,  &c.,  of  the  plaintiff,  and  who  continued 
to  wear  his  livery.  The  defendant  did  not  give  notice  to 
the  plaintiff  that  H  was  no  longer  in  his  service.  It  seems 
that  an  account  was  sent  to  the  defendant ;  but  he  did  not 
then  give  any  notice  to  the  plaintiff,  who  continued  to  supply 
com  on  H.'s  orders. 

In  some  cases  both  master  and  servant  will  be  bound. 
This  will  happen  when  a  servant  contracts  as  the  agent  of 
his  master  without  naming  his  master,  according  to  a  well- 
iuiown  rule  of  law,  that  an  undisclosed  principal  or  his  agent 
may  be  sued  (y). 


(»)  If'iUiamMn  v.  BarUm  (1862), 
7H.ftK.  899  ;  81  L.  J.  Ex.  170 ; 
5LT.K.S.  800. 

(0  Afm,  Y.  Harrison  (1699),   12 
m.  846.      In  Stavdy    v.    Uzielli 
(IWO),  2  F.  *  F.  30,  Erie,  C.  J. ,  ruled 
^:  "Although  the  law  is  clear 
^  tbe  master  who  has  once  held 
Mit  I  lenrant    as    having    autho- 
rity to  ooDtract  on  credit  must  with- 
dnw  that  authority  by  notice,  not  to 
tfce  nrrant,  bat  to  the  tradesman, 
sad  that  it  is  not  enough  to  do  so 
menly  by  notice  to  the  servant ;  yet 


there  is  much  more  than  that  in 
this  case,  and  there  may  be  notice 
by  other  means  than  express  or 
actual  notice.  And  here  you  have 
the  fact  that  no  accounts  were  sent 
in,  even  to  the  servant  (and  none  to 
the  master),  for  four  years  before  the 
servant's  death ;  and  no  accounts 
sent  in  until  after  his  death,  and  the 
plaintiff's  removal." 

(u)  Aste  V.  Montague  (1858),  1  F. 
k  F.  264. 

(y)  2  Sm.  L.  C.  8th  ed.  860. 
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Authority. 


Nichon  v.  Brohan  (1713),  10 
Mod.  109 ;  master  6eut  a  clerk 
who  had  the  geneiid  management 
of  his  cash  concerns  with  a  note  to 
a  banker  to  receive  money  or  bank 
bills,  and  the  sei-vant  got  another 
person  to  cive  him  for  the  note  a 
draft  upon  Uie  banker.  Tlie  kinker 
failed  ixifore  the  draft  was  pre- 
sented :  the  m&'tter  liable  on  the 
ground  that  a  servant,  by  trans- 
acting aA'airs  for  his  master  there- 
by derives  a  general  authority  and 
credit  from  him. 

Hcizard  v.  TreadwdL  (1722),  1 
Str.  506.  Master  sent  wateniian 
to  plaintiff  to  buy  iron  on  credit, 
and  paid  for  it  afterwards  ;  sent 
the  same  waterman  a  second  time 
with  money ;  the  waterman  re- 
ceived the  goods,  but  did  not  pay 
the  money. 

Helyear  v.  Hawke  (1803),  5  Esp. 
71.  Person  not  a  hoi-se-dealer 
sent  his  i*er\'ant  to  TattersaWs  with 
horse  for  sale,  with  instructions 
to  waiTant  sound ;  8er\'ant  war- 
ranted free  from  vice ;  "  servant 
entrusted  to  do  tdl  that  he  can  to 
effectuate  the  sale.'*  EUenborough, 
C.J.  See,  however,  Brady  v.  Toddy 
and  IP^owUn  v.  Bnrfard  (1834),  2 
Cr.  &  M.  391. 

Barrett  v.  Deere  (1823),  Mood.  & 
Malk.  200.  Payment  to  a  person 
in  a  merchants  counting-nousc, 
who  appeal's  to  l)e  entrusted  with 
the  conduct  of  business  there,  good 
payment  to  the  merchant  tliougli 
it  turned  out  the  pci-son  was  never 
so  employed  by  him.    Tenterden, 

Rimell  v.  Sampayo  (1824),  1  C. 
&  P.  254.  p.  248. 

MiUer  v.  HamUton  (1832),  5  C. 
&  P,  433.  Baker  delivered  bread 
from  week  to  week.  He  was  paid 
many  sums  by  housekeeper  and 
receipted  weekly  bills  lor  a  date 


No  Authority. 

Stubbing  v.  Heintz  (1791),  Peake's 
N.  P.  66.  Master  gave  successive 
servants  money  to  pay  the  bills 
once  a  week  ;  one  servant  did  not 
pay  the  bills  but  bought  meat 
on  credit  for  herself.  Master  not 
liable. 

Pearce  v.  Eogers  {IS00\  3  Esp. 
214.  Plaintiff  sued  for  price  of 
beer  supplied  to  defendant's  family. 
Defendlint  dealt  with  plaintiff  for 
porter  used  by  his  fanmy,  and  was 
m  the  habit  of  paying  ready  money. 

HUcox  V.  6rremin>^(1802X4£8p. 
174.    ike  p.  247. 

Maunder  v.  Conyers  (1817)^  2 
Stark.  281.  A  master  not  re- 
sponsible for  liquors  ordered  l^  his 
butler  in  the  name  of  his  master 
without  authority,  unless  he  has 
been  in  the  habit  of  paying  for 
goods  ordered  by  the  butler.  Ellen- 
borough,  C.  J. 

ff^aters  v.  Brogden  (1827X  1  Y.  & 
J.  457.  Cheque  given  by  B.  to 
his  bailiff  to  give  to  C,  in  whose 
favour  it  was  drawn  ;  no  authority 
in  bailiff  to' discount  the  cheque 
with  A. 

ISandcrson  v.  Bell  (1834),  2  Cr.  & 
M.  304.  SembU,  payment  to  an 
apprentice  in  master's  connting- 
house  not  in  the  usual  course  of 
business  is  not  a  good  payment  to 
the  master. 

Hunter  v.  Berkeley  (1836)  7  C.  & 
P.  413.    A.  ordered  of  B.  two  sait» 
of  livery  a  year  for  her  coachman. 
At  the  request  of  the  coachman^^ 

B.  supplied  plain  clothes  instead 

of  one  of  the  suits  ;  B.  could  re 
cover  only  for  livery  supplied. 

Aceyy.  Femie  {IS40),  7  M.  &W 
151.     Payment  to  countiy  age 
of  insurance  company  after  peri 
for  payment ;  no  authority  to  vaij 
time  of  payment 

Metcalfe  v.  Lumsden  (1844X 

C.  &  K.  309.    An  authority  to 
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1 


Authoritt. 
^r  the  time  for  which  house- 
^per  paid  him ;  defendant  liable, 
ne  did  not  prove  he  had  given 
honaekeeper  money  to  pay. 
-iknith  V.  Hull  OIom  Co.  (1852), 
C.  B.  897.  Defendanto  liable 
goods  supplied  to  them  on  the 
^ers  of  manacer,  appointed  to 
^^^^perintend  and  transact,  under 
^^^e  control  of  the  directors,  .the 
^^^^Lanufacturing  business  of  the 
^"^^c^mpany,  "sJthough  no  express 
^  ^  ^fl^mtiun  of  authority."  So  Tot- 
^^^-TdM  V.  Fareham  Blue  Brick  Co. 
C  :^866X  35  L.  J.  0.  P.  278 ;  Geake 
>»-.  jracit«m(18G7),  36  L.  J.  C.  P. 

Summers  v.  Solomon  (1857),  7  £. 

B.  879.   Defendant,  who  resided 

London,  had  a  jeweller's  shop 

t  Lewes  managed  by  A.,  who  gave 

at  Lewes  for  articles  to  be 

t   to  the  shop.    PlaintifiL  who 

ded  in  London,  sent  articles  by 

orders   to    Lewes.    A    ran 

xmway  from  Lewes,  came  to  Lon- 

^oiiy  verbally  ordered  articles  of 

Jlerwellery,  and  took  them  away, 

'Celling  plaintiff  he  was  going  to 

take    them   to    Lewes.    Plaintiff 

liad  no  notice  of  withdrawal  of 

sgency.     Held,   that   there   was 

^eridence   upon   which   the  jury 

Slight  find  A.  to  be  defendant's 

seneral  manager.    But  see  3  H.  & 

jl.  794. 

""  Smith  V.  MeGuire  (1858),  3  H, 
^  N.  561  ;  27  L.  J.  £x.  465.  De- 
iendant  liable  on  charter-party 
aimed  by  person  whom  he  had 
l3t  in  chaise  of  his  business, 
although  that  person  signed  ^  per 
pro,*'  and  had  received  special  in- 
structions, which  he  exceeded. 

Howard  y.  Sheward  (1866),  12 
Jur.  K.  S.  1015 ;  36  L.  J.  C.  P. 
42  ;  L.  R.  2  C.  P.  148.  p.  245. 
Walker  v.  Great  Western  By  Co. 

SI67),  L.  R.  2  Ex.  228  ;  36  L.  J. 
.  123;  16  L.  T.  N.  8.  327. 
Defendants  liable  for  services  of 
soigeon  employed  by  their  general 
manager  to  pmorm  an  operation 


No  Authority. 
servant,    a    common    drover,    to 
sell  in  market  ovei-t ;  not  general 
authority    to    sell    elsewhere. — 
Rolfe,  B. 

Cox  v.  Midland  By.  Co.  (1849), 
3  Ex.  268.  Defendants  not  liable 
for  surgical  attendance  on  injured 
passengers  ordered  by  station- 
master.  But  query.  To  same  ef- 
fect, Montgoniery  v.  North  British 
By.  Co.  (1878),  5  R.  796. 
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Authority.  No  Authobitt. 

on  a  servant  injured  by  an  ac- 
cident 

Langan  v.  GrecU  Watem  By.  Co. 
(1874),  30  L.  T.  N.  S.  173,  Ex. 
Cli.,  affirming  26  L.  T.  N.  S.  677  ; 
p.  245. 

Beer  v.  London  db  Paris  Hotel 
Co.  (1876),  L.  B.  20  Ea.  412. 
Secretary  of  company  autnorised 
agent  to  execute  contract  of  sale, 
both  within  Statute  of  Frauds  and 
Companies  Act,  1867. 

As  to  servant's  authori^  to  give 
receipts,  Tharold  v.  Smith  (1700), 
11  Mod.  87;  Bridges  v.  Garrett 
(1869),  38  L.  J.  C.  P.  242 ;  and 
Coleman  v.  Biches  a866),  16  C.  B. 
104.  As  to  tenaer  to  servant 
being  equivalent  to  tender  to 
master,  Moffatt  v.  Parsons  (1814), 
6  Taunt.  307;  and  Wilmott  v. 
Smith  (1828),  Mood.  &  Malk.  238. 
As  to  admissions  by  servants, 
Garth  v.  Howard  (1832),  8  Bing. 
451  ;  and  Great  Western  By,  Co.  v. 
WiUis  (1865),  34  L.  J.  Ch.  195. 


CHAPTER  XXVIT. 

5RVANTS'    LIABILITY  TO   THIRD   PERSONS. 

rrs   incur    no   liability   on    contracts  made 
them    if    they   contract  as  their    masters' 


3  are  subject  to  the  ordinary  liabilities  of  agents. 

not  liable  if  they  contract  as  agents,  but  if  they 

s  principals — if  they  pledge  their  own  credit,  if 

ed  their  authority,  or  if  they  contract  without 

they  are  personally  answerable  (a).     If,  in  entering 

bract,  a  servant  do  not  disclose  the  fact  that  he 

or  his  master,  those  with  whom  he  deals  may  sue 

or  his  master.     To  whom  credit  was  given  will  be 

for  a  jury  if  the  servant  be  sued  (6).     The  settled 

is  that  "  persons  who  induce  others  to  act  on  the 

n  that  they  have  authority  to  enter  into  a  binding 

>n  behalf  of  third  persons,  on  it  turning  out  that 

no  such  authority,  may  be  sued  for  damages  for 

I  of  an  implied  warranty  of  authority  "  (c). 


V.  Bank  of  Aicstralasia 
J.  P.  C.  49 ;  17  W.  R. 
on  Agency,  sec.  264. 
v.  Marsh,  34  L.  J.  Q.  B. 

irn,  C.J.  in  Richardson 
m  (1871),  L.  R.  6  Q.  B. 
40  L.  J.  Q.  B.  145,  re- 
oOm  V.  WHyUy  7  E.  & 
U  J.  Q.  B.  47  ;  8  E.  & 
L  J.  Q.  B.  215  ;  Dovm- 


man  v.  Jones,  9  Jur.  (1845),  454. 
Apparently,  according  to  the  autho- 
rities, a  senrant  would  be  responsible 
when  he  entered  into  a  contnict  under 
the  belief,  bond  Jide  but  erroneous, 
that  he  had  authority ;  Bnndell  v. 
Trimen  (1856),  18  C.  B.  786  ;  25  L. 
J.  C.  P.  307  ;  Smoutv.  Ilbury  (1842), 
10  M.  &  W.  1  ;  Kelmr  v.  Baxter 
(1866),  L.  R.  2  C.  P.  174. 
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Torta, 

•  A  servant  is  not  liable  to  third  persons  for  negli- 
gence or  acts  of  non-feasance  or  omission,  but  he  is 
liable  for  acts  of  misfeasance. 

This  distinction  has  been  established  since  1701,  when  it 
was  stated  by  Holt,  C.  J.,  in  Lane  v.  Cotton  (cZ).  It  has 
been  justified  on  various  grounds.  Thus,  it  is  said  that  it  is 
a  consequence  of  the  fact  that  there  is  no  privity  between 
the  servant  and  the  party  injured  "In  respect  to  non- 
feasances, or  mere  neglects  in  the  performance  of  duty,  the 
responsibility  must  therefore  arise  from  some  express  or 
implied  obligation  between  particular  parties  standing  in 
privity  of  law  or  contract  with  each  other,  and  no  man  is 
bound  to  answer  for  any  such  violations  of  duty  or  obliga- 
tion except  to  those  to  whom  he  has  become  directly  bound 
or  amenable  for  his  conduct "  (e). 

When  a  servant  sold  goods  wrongfully  or,  in  other  words, 
was  guilty  of  conversion,  he  was  held  liable  as  a  tort  feasor, 
and  he  was  not  excused  because  he  disposed  of  them  for  his 


(rf)  12  Mod.  488.  The  exact  limits 
of  the  doctrine  are  hard  to  define, 
and  the  authorities  are  not  at  one. 
Mr.  Wood  thus  states  the  rule  recog- 
nised in  America  at  p.  674  of  his 
•*  Law  of  Master  and  Servant":  "The 
servant  is  never  liable  to  third  per- 
sons for  his  failure  to  perform  his 
master^s  obligations  ;  but  for  his  own 
wrongful  or  negligent  acts  he  is  liable 
to  third  persons  iiyured  thereby, 
either  alone  or  jointly  with  his 
inawter.  '*  Mr.  Wharton,  on  the  other 
hand,  states  that  the  servant  is  not 
liable  where  there  is  negligence,  but 
is  so  when  malice  exists.  Stor}'  thus 
states  the  rule  :  "The  agent  is  also 
personally  liable  to  third  persons  for 
his  own  misfeasances  and  positive 
wrongs  ;  but  he  is  not  in  general  (for 
there  are  exceptions)  liable  to  third 
persons  for  his  own  nonfeasance  or 


omissions  of  duty  in  the  coarse  of  his 
employment."  A  servant  keeping  the 
key  of  a  room  in  which  he  knows  a 
man  is  imprisoned,  is  said  to  be  a 
trespasser;   Bro.  Abrd.  "Trespass," 
133,   256.     The  true  distinctionis 
perhaps    not    between    misfeasance 
and  nonfeasance,  but  between  duties 
arising  solelv  out  of  contracts,  and 
duties  which    the   law  will   imply, 
independently  of  any  contract.     See 
Dickson    v.    ReuUr'a    Telegraph  Co, 
(1877),   L.   R.  2  C.  P.  D.  602;  46 
L.  J.    C.    P.   197  ;  35  L.  T.    S42 ; 
L.   R.  3  C.   P.    D.   1  ;  47  L.  J.  C. 
P.  1  ;  37  L.  T.  370 ;  Alton  v.  Mid- 
land Ry,  Co.  (1865),    19  C.  B.  N. 
S.   213  ;   34  L.  J.  C.  P.  292 ;  and 
Playford  v.  United  Kingdom  JSUetric 
Telegraph  Co.,  L.  R.  4  Q.  B.  706. 
(e)  Story  on  Agency,  sec.  809. 
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•'s  use  (h).  So,  too,  a  servant  was  held  guilty  of  con- 
$x-sioD  of  certain  goods  in  the  following  circumstances :  the 
>oc3s  of  a  bankrupt  were  sent  after  bankruptcy  to  the  de- 
Yi.dant,  a  clerk  in  the  employment  of  one  Heathcote,  and 
%&  defendant  delivered  them  to  Heathcote.  The  clerk,  it 
SLS  held,  was  guilty  of  conversion,  though  he  acted  from 
xmskToidable  ignorance,  and  for  his  master's  benefit  (i).  On 
tmo  other  hand,  refusal  by  a  servant  of  an  insurance  com- 
.to  deliver  up  to  the  plaintiff  goods,  the  property  of 
plaintiff,  in  a  warehouse,  of  which  the  servant  kept  the 
J,  was  not  conversion  (^•). 
It  has  been  already  stated  that  a  servant  who  executes  un- 
LSk^wfuI  orders  will  be  liable.  Individual  expressions  to  the 
contrary  in  old  reports  cannot  be  regarded  as  law  (l). 

''Can  it  be  maintained  as  a  proposition  of  law,"  said 
W'estbury,  L.  C,  in  CuUen  v.  Tfionipaon's  trustees  (m), 
**  that  a  servant  who  knowingly  joins  with  and  assists  his 
Kiaster  in  the  commission  of  a  fraud,  is  not  civilly  respon- 
sible for  the  consequences  ?  All  persons  directly  concerned 
111  the  commission  of  a  fraud  are  to  be  treated  as  principals. 
No  party  can  be  permitted  to  excuse  himself  on  the  ground 


W  IMdna  V.  SmUh  (1752), 
^yer,  40. 

(0  Gxryv.  H^dfster  {171^),  1  Stra. 
4S0.  An  action  against  a  clerk  by  a 
l^enon  who  had  paid  him  money ; 
tlie  defendant  had  paid  it  over  to  his 
employer,  bat  did  not  make  further 

g't  no  action.     But  if  ho  ha<l  not 
it  over,  tiie  plaintiff  wonUl  have 
-lis  option  either  to  charfi;e  him 
^vtbtt  company.     **  A  conclusion  no 
^Vt   oonect,    whatever    may    be 
tbooght  of    tiic    reason    that    the 
T^ntiff  *  may  charge '  the  servant, 
'*^c*Qae  till  the  money  is  paid  over, 
t^  Bervint  receives  it  to  his  use." 
^Mou  Y.  Elvnll  (1815),  4  M.  k 
8.  259;   Cmneh  v.    H^hOc  (1835), 
1 8€tttt,  814.    What  would  be  con- 
^f^ff^  in  a  principal  may  not  be 
wch  in  a  servant.      See  Mires  v. 
StUka^,  2  Hod.  245  ;  Alexander  v. 
Smlkif  (1821),   5  B.  &  Aid.  247  ; 


and  Lee  v.  Bayat  (1856),  18  C.  B. 
607.  In  the  last  mentioned  case, 
Jervis,  CJ.,  observed  :  «*  As  between 
master  and  servant,  or  perhaps  as 
between  principal  and  agent,  where 
the  servant  or  agent  receives  from 
his  master  or  his  principal  goods, 
which  belong  to  a  third  person,  on 
their  being  demanded  of  him  by  such 
third  person,  he  is  entitled  to  say  : 
*  I  received  them  from  my  master  or 
my  principal ;  and  I  require  a  rea- 
sonable tmie  to  ascertain  whether 
the  party  making  the  demand  is  the 
real  owner ; '  and  such  qualified  re- 
fusal would  not  be  evidence  of  a 
conversion,  so  as  to  render  him 
liable." 

(k)  Altxander  v.  Soatliey  (1821), 
5  B.  &  Aid.  247. 

(/)  Story  on  Agency,  sec  310. 

(m)  (1862).  4  Maca.  424  ;  R.  v. 
MuUers  (1865),  34  L.  J.  M.  C.  64. 
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that  he  acted  as  the  seiTant  of  another ;  and  the  reason  i 
plain,  for  the  contract  of  agency  or  of  service  cannot  impos 
any  obligation  on  the  agent  or  servant  to  commit  or  assis 
in  committing  a  fraud." 

In  Mill  V.  Haivke  {n),  it  was  held  that  a  surveyor  require* 
by  statute  to  obey  the  orders  of  a  highway  board  was  liabl 
for  trespasses  committed  in  the  course  of  obeying  the  ordei 
of  the  Board.  So,  too,  it  is  said  that  if  a  clerk  of  work 
who  superintends  the  erection  of  buildings  give  direction 
which  result  in  the  darkening  of  ancient  lights,  he  will  b 
liable  (o). 

It  is  laid  down  in  an  American  case  ( p)  that  one  servan 
cannot  maintain  an  action  against  another  for  negligence 
while  they  are  engaged  in  a  common  employment ;  and  ii 
Southcofe  V.  Stanley  (g),  there  is  a  dictum  by  Pollock,  C.  B. 
to  the  same  effect.  But  the  reasoning  upon  which  thi 
decision  proceeds  is  open  to  question,  and  has  never  beei 
acted  upon  in  this  country. 

A  master  who  suffers  damage  by  reason  of  his  servant* 
negligence  or  misconduct  may,  of  course,  bring  an  actioi 
against  him  (r). 


(n)  (1875),  L.  R.  10  Ex.  92;  44 
I    J    Ex   49 

(o)  WiUmi  V.  Peto  (1821),  6  Moor. 
43.  Compare  Stone  v.  Carticright 
(1795),  6  T.  R.  411 

(p)  Alhro  V.  Jaquith  (1855),  4 
Gray,  99  ;  Wood,  675. 

(7)  (1856),  1  H.  &  N.  250.  See 
WHghl  V.  Roxhurtjh  (1864),  2  M. 
748,  "where  the  contrary  was  decided. 


(r)  Countess  of  Salop  v.  Crtmpiw 
(1600),  Croke,  Eliz.  767  (actioii  c 
trespass  against  shepherd,  who  killei 
sheep  intrusted  to  his  chai^) 
Hutsey  v.  Pacy  (1666),  1  Lev.  189  (j 
sen-ant  who  knowingly  canaed  hi 
master  to  braak  a  certain  corenanl 
liable  to  an  action  on  the  case) 
Savage  V.  /ra/Mw  (1706),  11  Mod 
135  ;  Story  on  Agency,  sec.  310. 
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CHAPTER  XXVIII. 

LIABILITY  OP  A  MASTER  TO  THIRD  PERSONS  FOR  THE 

ACTS  OF  HIS  SERVANTS. 

A  MASTER  is  liable  to  third  person  for  his  servant's 
tortious  acts  in  the  course  of  his  employment. 

The   priDciple  is  expressed  in  the  authorities  in  many 
^ajR.     For  example,  it  is  said,  "  the  master  is  answerable  for 
^he  act  of  his  servant,  if  done  by  his  command,  either  ex- 
pi^easly  given  or  implied  "  (a) ;  a  statement  of  the  law  which 
^  open  to  exception,  because,  as  will  be  seen,  a  master  may 
be  responsible  for   acts   done   contrary  to  his  commands. 
Sometimes  it  is  said,  "  the  law  casts  upon  the  master  a  lia- 
bility for  the  act  of  his  servant  in  the  course  of  his  employ- 
Dieut"  (6),   or   the    master  is    "considered    as  bound    to 
pi&rantee  third  persons  against  all  hurt  arising  from  the 
^^^elessness  of  himself,  or  of  those  acting  under  his  orders, 
^  t;lie  course  of  his  business"  (c).    Masters,  it  is  also  said, 
^^    liable  for  the  conduct  of  their  servants  when  "  acting 
^tl^in  the  scope  of  their  authority  or  the  normal  duties 
^    tiheir  employment "  (d) ;    when    "  actually  engaged  on 
tteix-    master's    business "  (e),    or    when   acting  "as  their 
*8^^:i-t8"(/),  "with  their  master's  authority,  and  upon  their 

(»>    BUckstone,  1  Com.  417.  8  C.  P.  563. 

(^)    lilies,    J.,     in     lAmpus     v.  (rf)  Stevens  ▼.    Woodward  (1881), 

^f^'f^'^  OmwOms  Co.  (1862),  1  H.   &  50  L.  J.  Q.  B.  231. 

^'r?^'  («>  Willes,   J.,   in  Pattm  v.   Rea 

(O    Iiord  Cranworth,  in  Bartanthill  (1857),  2  C.  B.  N.  S.  607. 

2r     ^^'   ▼•   -^2^  (1858),   3  Macq.  (/)  Williams,  J.,  ditto. 
^^  '  ^unu  T.  Poulsan  (1878),  L.  R. 
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business  "  (gr) ;  "  for  negligences  and  omissions  of  duty  of  their 
servant,  in  all  cases  within  the  scope  of  his  employ- 
ment "(A),  "in  the  ordinary  course  of  business "  (i),  "in 
the  course  of  the  exercise  of  their  duties "(i),  "in  the 
course  of  the  service  and  for  his  (the  master's)  benefit "  (I), 
in  the  master  s  business  and  "  within  the  scope  of  the  pro- 
bable authority  which  must  be  supposed  to  be  given  to  the 
servant "  (m),  "  within  the  scope  of  the  power  or  confidence 
reposed  in  the  servant "  (?i),  or  "in  the  particular  or  general 
employment  of  a  servant "  (o).  All  of  these  expressions  aie 
somewhat  ambiguous,  though  they  have  been  elucidated  in  a 
long  series  of  decisions.  They  are  various  modes  of  .express- 
ing the  fact  that,  in  the  case  of  masters  of  servants,  the 
maxim,  culpa  tenet  aiws  auctores,  does  not  hold  good ;  that 
there  is  an  exception  to  the  general  rule,  that  no  one  is 
responsible  for  any  conduct  but  liis  own ;  and  that  masters 
are  answerable  to  third  parties  or  strangers  for  the  acts  of 
their  servants  when  engaged  in  or  about  their  business  {p). 

This  liability  is  not  confined  to  acts  of  negligence^  though 
they  are  the  torts  for  which  masters  are  most  frequently  held 
responsible.  The  liability  extends  to  all  other  torts — ^foi 
example,  to  fraud — if  committed  within  the  scope  of  a  ser- 
vant's duties. 

The  rule  which  is  now  established  is,  to  quote  the  words  oi 
Willes,  J.,  in  Bai^^ik  v.  Tlie  English  Joint-Stock  Bank(q) — 
an  action  against  a  bank  for  fraudulent  misrepresentation  on 
the  part  of  its  manager — "  that  the  master  is  answerable  foi 
every  such  wrong  of  the  servant  or  agent  as  is  committed  in 
the  course  of  the  service  and  for  the  master's  benefit^  though 


(g)  Cockbom,  C.  J.,  in  Patten  v.  Hea 
(1857),  2  C.  B.  N.  S.  607. 

(h)  Story  on  Agency,  s.  423. 

(i)  Edicards  v.  London  and  Norths 
Western  Ry,  Co,  (1870),  L.  R.  5  C. 
P.  445. 

(k)  Walker  v.  SoiUh- Western  Ry. 
Co.  (1870),  L.  R.  5  C.  P.  640. 

\l)  WiUea,  J.,  in  Banoick  v. 
English  Joint  Stock  Bank  (1867),  L. 


R.  2  Ex.  259. 

(m)  Bayley,  J.,  in  A.-O.  v.  Sid- 
don  (1830),  1  Tyr.  41. 

(n)  Mechanics  Bank  v.  The  Bank 
of  Columbia,  5  Wheaton,  326. 

(o)  Mackenzie  y.  MacLeod  (1834), 
10  Ring.  385. 

(p)  See  Appendix  B.  as  to  reiaom 
for  the  mle. 

{q)  (1867).  L.R.  2  Ex.  259. 
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Kpress  command  or  privity  of  the  master  be  proved." 
statement  of  the  law  has  not  been  universally  or  readily 
liesced  in.  Several  judges  have  been  reluctant  to  admit 
I  it  is  true  of  certain  torts,  and  in  particular  of  fraud. 
J  should  A.  be  responsible  for  the  false  statements  of  B. 
ch  he  never  in  fact  authorised,  and  which  may  be  contrary 
lis  wishes  ?  Fraud  without  any  fraudulent  mind  in  the 
K)n  who  is  made  answerable  for  it,  seems  nonsensical 
do  not  understand  legal  fraud/'  said  Bramwell,  L.  J., 
Veir  V.  Bell  (r)  ;  "  to  my  mind  it  has  no  more  meaning 
a  legal  heat  or  legal  cold,  legal  light  or  legal  shade."  It 
however,  too  late  to  question  the  doctrine  stated  in 
'Wide  V.  English  Joint-Stock  Bank.  It  is  in  accordance 
li  a  long  series  of  decisions  beginning  with  Hem  v. 
Aofe  (a).  Mr.  Justice  Willes's  statement  of  the  law  has 
pently  been  cited  with  approval  {t) ;  and  it  has  been 
d  upon  more  than  once  by  the  House  of  Lords  and  the 
7 Council  (u).  The  doctrine  may  rest  upon  a  fiction; 
if  so,  it  is  a  fiction  in  accordance  with  others  which  are 
I  recognised — the  doctrine,  for  example,  that  notice  to  the 
ntmay  be  notice  to  the  principal,  and  that  a  servant's  know- 
^  may  sometimes  be  treated  as  the  master  s  (x).  It  is  as 
r  to  admit  that  A.,  though  morally  innocent,  is  legally 
Ity  of  fraud  through  his  servant  or  agent,  as  it  is  to  admit 
t  A.  has  been  negligent  through  his  servants,  when  in  point 
wt  he  has  not  been  wanting  in  prudence,  and  when  they 
'cdone  in  their  folly  that  which  he  in  his  wisdom  forbade, 
lie  role  just  stated  applies  to  corporations  or  companies. 


)  (1877),  L.  R.  3  Ex.  D.  238. 

)  (1701),  1  Salk.  289. 

)  Mndny  r.  Commercial  Bank  of 

^Bnauwiek{lS7i),  L.  R.  5  P.  C. 

;  Swift  V.  TFinUrhotham  (1873), 

UQ.a  244. 

)  Bank  of  Ntvo  South  Wales  v. 

(••(187H  L.  R.  4  Ap.  270;  and 

UnK»ri4  t.  CUy  of  Glasgow  Bank 

)),  L.  R.  5  Ap.  317. 
BMwin,   T.    Casielli  (1872), 
7  Er.  325  ;  SHles  v.  Cardiff 


Steam  Navigation  Co.  (1864),  33  L. 
J.  Q.  B.  310  ;  10  L.  T.  K  S.  844  ; 
12  W.  R.  1080  ;  10  Jur.  N.  S.  1199 
In  his  criticism  of  the  judgment  in 
Barwick  v.  The  English  Joint-Stock 
Bankf  Bramwell,  L.J.,  suggests  as 
"the  tnie  ground,"  **that  every 
person  who  authorises  another  to  act 
for  him  in  the  making  of  any  con- 
tract, undertakes  for  the  absence  of 
fraud  in  the  execution  of  the  autho- 
rity given. " 

8  2 
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It  extends  to  companies  or  corporations — such  as   Dock 
Trusts— entrusted  by  the  State  with  the  performance  of  cer- 
tain duties,  although  the  revenues  are  not  appropriated  to 
the  use  of  the  individual  corporators,  or  to  that  of  the  cor- 
poration itself  (^).     Companies  have  been  held  responsible 
for  creating  a  nuisance,  such  as  obstructing  a  highway  (z) ; 
for  publishing  by  telegram  a  libel  (a) ;  for  wrongful  arrests 
or  malicious  prosecutions  (&) ;  for  wrongful  detaining  bank 
notes  (c) ;   for   wrongful    assault    by  their    servant  (e)  ;  for 
reckless  driving  (/)  ;  and  for  infringing  a  patent  (g). 

There  was  a  reluctance,  especially  in  the  Chancery  Courts, 
to  impute  to  companies  the  frauds  of  their  directors  or  ser- 
vants. How  could  directors,  it  was  asked,  be  the  agents  of  the 
company,  their  employer,  to  cheat  or  deceive  ?  In  Re  North 
of  England  Joint-Stock  Banking  Company,  ex  parte 
Bernard  (h),  Parker,  V.-C,  said  that  they  could  not  be  the 
company's  agents  for  that  purpose.  So  in  Dodgeon^a  CaM{i), 
Knight-Bruce,  V.-C,  said,  that  "  whatever  fraud  there  may 
be,  if  fraud  there  be,  it  is  charged  against  the  directors,  who 
cannot  be  the  agents  of  the  body  of  shareholders  to  oommit 
a  fraud.'*  Similar  expressions  were  used  by  Page  Wood, 
V.-C,  in  Re  Atltena^um  Asauixince  Company  {k) ;  Romilly, 
M.R.,  in  Duranty*8  Case  (l) ;  Lord  Chelmsford  in  Re  Hull 
and  London  Life  Assurance  Company  (m).  In  the  Western 
Bank  of  Scotland  v.  Addie  (n),  decided  in  1867,  Lord  Cran- 
worth    said,  "An  attentive   consideration  of  the  cases  has 


k 


(y)  Mersey  Dock  Trxiatees  ▼.  0'U>ba 
(1866),  L.  R.  1  H.  of  L.  93. 

{z)  R.  V.  Oreat  North  of  England 
Hy.  Co.  (1846),  9  Q.  B.  316. 

(a)  Whitfield  Y,  SoiUh- Eastern  Ry. 
Co,  (1858),  E.  B.  &  K  116  ;  27  L.  J. 
Q.  B.  229.  S«e  also  R,  v.  CUy  of 
London,  cited  in  note  to  JVhitfUld  v. 
South-Eastern  Ry.  Co, 

(6)  Edwards  v.  Midland  Ry,  Co, 
(1880),  L.  R.  6  Q.  B.  D.  287. 

(c)  Yarhorough  v.  Bank  of  Eng- 
land  (1812),  16  East,  6. 

(e)  Eastern   Counties  Ry,    Co,   v. 


Broom  (1861),  6  Ex.  314 ;  BayU^  r, 
Manchester  Ry,  Co.  (1873),  L.  K.  S 
C.  P.  148. 

(/)  Oreen  v.  London  OenenU  Om- 
nibus  Co.  (1859),  7  C.  K  N.  &  290. 

(g)  Beits  y.  Dt  VUrt  (1S6S),  L. 
R.  3  Ch.  429. 

{h)  (1862)  6  De  G.  A;  Sin.  2S8  ;  21 
L.  J.  Ch.  468. 

(t)  (1849),  3  De  G.  A;  Sm.  S5. 

{k)  (1869),  John.  461. 

(0  (1868)  26  Bear.  26S 

(m)  (1868),  2  De  G.  &  J.  275. 

(n)  L.  R.  1  S.  &  D.  145. 
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me  that  the  true  principle  is,  that  these  large  cor- 
dies,  through  whose  agencies  so  large  a  portion  of 
3S8  of  the  country  is  now  carried  on,  may  be  made 
e  for  the  frauds  of  those  agents  to  the  extent  to 
3  companies  have  profited  from  those  frauds  ;  but 
•  cannot  be  sued  as  wrong-doers,  by  imputing  to 
misconduct  of  those  whom  they  have  employed." 
amon  Law  pleading  the  fraud  of  the  agent  was 
y  a  sort  of  fiction  as  the  fraud  of  the  principal. 

Common  Law  were  therefore  more  disposed  to 

the  view  that  a  company  might  be  sued  for  its 
or  agents'  fraud.  Courts  of  Equity  were  familiar 
doctrine  that  a  principal,  though  innocent,  might 
the  fraud  of  an  agent  to  the  extent  to  which  he  was 

thereby  (o).  They  were,  therefore,  disposed  to 
le  liability  of  companies  for  the  fraudulent  repre- 
I  of  directors  to  those  cases  in  which  the  former 
ifited.     It  is  submitted  that  the  words  cited  above 

judgment  of  Willes,  J.,  express  the  true  rule, 
hough  it  may  seem  to  attribute  malice,  fraud,  or 
on  of  any  kind  to  a  corporation,  practical  exigencies 
dred  the  law  to  be  moulded  so  as  to  meet  the  de- 
b  of  joint-stock  enterprise.  Not  finding  a  remedy 
he  Courts  have  made  one  (o). 


narks  of  Selbome,  L.  C,  Nvrlh  of  England  By.  Co,  (1846), 

trth  V.   CUy  of  Glasgow  9  Q.   B.   314  ;  IC.  v.  ScoU  (1842),  3 

,  L.  R.  5  Ap.  326  ;  Lord  Q.  B.  547.     Some  judges  in  modern 

in     Conybeare    v.    Kcw  times  have  adliered  to  the  old  doc- 

ly.  Co.  (1862),  9  H.  of  L.  trine  in  regard  to  acts  which  appeared 

r    Montague    Smith    in  to  imply  malice,  e.g.y  Alderson,  B., 

■ommereial  Bank  of  New  in  Stevens  v.  Midland  Counties  Jty. 

L.    E.    6    P.    C.    411.  Co.  (1854),  10  Ex.  352.     See,  how- 

5  doubtful  whether  auy  ever,  Henderson  v.  Midland  My.  Co. 

tremss    lay    against   a  (1871),  20  W.  11.   23  ;   Edwards  v. 

Kyd.  1,223.  In  trespass,  Midland  Ry.   Co.  (1881),  L.  R.  6  Q. 

exigent   are  the    proper  B.    D.     27 ;     Wlnlfidd    v.    South- 

[ow,  it  was  argued,  couhl  Easkrn  Ity.  Co.   (1858),  E.   B.  &  E. 

iloyed  again.st  a  comora-  122  ;  Green  v.  London  General  (hnni- 

arly  Holt,  C.J.,  laid  it  hcs  Co.  (1859),   7  C.  B.  N.  S.  290. 

corporation  was  not  in-  The  fact  is  that  the  law  has  been 

Mod.    659.     The  con-  altered,  and  tliat  various  fictions  have 

r   clear ;    R     v.     Great  been  resorted  to  in  oi-der  to  conceal 
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One  who  employs  a  contractor  to  execute  a  wor 
incurs  no  liability  (except  in  the  cases  mentione 
below)  for  the  acts  of  the  contractor,  or  sub-contracto 
or  liis  servants. 

This  priDciple  has  been  at  leDgth  firmly  established.  But  if 
was  not  at  once  adopted.  There  was  for  a  long  time  a  dispofli- 
tioD  to  extend  the  liability  of  pei*sons  who  set  on  foot  or  ordered 
the  execution  of  works  to  the  negligent  or  other  tortious  acts 
of  contractors.  It  was  not  until  after  much  discussion  that 
the  doctrine  which  is  now  recognised  was  adopted.  Thus  it 
was  supposed  that  owners  of  fixed  property,  as  distinguished 
from  movable  chattels,  were  liable  for  acts  done  thereon,  even 
though  not  done  by  their  servants.  It  was  thought  to  be 
highly  convenient  that  the  owner  of  a  house  or  other  real 
property  should  be  responsible  for  all  injuries  done  in  the 
course  of  work  on  his  property  or  for  his  benefit  (p).  Persons 
who  employed  contractors  were  in  some  of  the  early  cases  made 
responsible  for  the  acts  of  the  latter ;  bailors  answered  for 
bailees.  Now,  however,  it  is  well  settled,  subject  to  the  excep- 
tions hereafter  stated,  that  an  employer  is  not  answerable  for 
the  conduct  of  a  contractor,  a  sub-contractor,  and  their  ser- 
vants ;  and  the  only  difficulty  is  in  distinguishing  in  practice 
contractors  from  servants. 

The  defendants  in  Peachey  v.  Roicland{q),  entered  with  two 

the  change.  As  an  instance  of  such 
fictions,  the  following  may  be  cited  : 
**  A  railroad  corporation  is  to  be  re- 
ganled  as  constructively  present  in 
all  acts  performed  by  its  agents  and 
servants  within  the  range  of  the  ordi- 
nary employments."  Wharton  on 
Negligence,  s.  158.  It  is  not  every 
fraud  of  a  secvant  or  agent  for  which 
a  master  or  principal  will  be  answer- 
able. See  Oiles  v.  Norway  ;  Humes 
y.  Penncll  (1849),  2  H.  of  L.  497  ; 
Cohman  v.  Biches  (1856),  16  C.  B. 
104 ;  I  Jut.  N.  S.  376  ;  24  L.  J.  C. 
P.  125.  Almost  all  the  authorities 
are  collected  in  the  argument  in 
Bcnildsuorth  v.  City  of  Glasgow  Bank 
(1880),  L.  R.  5  Ap.  317. 


{p)  Bush  y.  Steinman  (1799)»    1 

B.  &  P.  404.  (A.  who  had  a 
house  by  the  wayside,  engaged  B.  to 
repair  it.  B.  contracted  with  C, 
and  C.  with  D.  to  furnish  the 
materials.  The  servant  of  D.  placed 
a  quantity  of  lime  on  the  road, 
whereby  plaintiff  was  injured.  A. 
held  answerable  on  the  groond 
according  to  Eyre,  C.  J.,  stated  above. 
This  case  was  questioned  in  Oajf' 
fordv.  MchoUs  (1854),  9  Ex.  702, 
and  disappioved  of  in  nuiny  other 
cases. 

{qj  (1853),  13  C.  B.  182  ;  22  L.  J. 

C.  P.  81 ;  17  Jur.  764.  No  noUce  is 
taken  in  the  judgment  of  the  fact 
that  one  of  the  defendants  saw  the 
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contractors  into  a  contract,  by  -which  they  agreed  to  construct 
a  drain  in  the  road  in  connexion  with  the  houses  of  the 
defendants.    The  contractors  employed  A.  to  excavate  and 
fill  in  the  work.     A.  did  this  negligently ;  and  the  plaintiflF 
was  thereby  injured.     Yet  the  defendants  were  not  liable ; 
A-  not  being  the  servant  of  the  defendants,  and  the  con- 
tractors having  been  employed  by  them  to  do  a  lawful  work. 
So,  too,  in  the  leading  case  of  Reedie  v.  TIte  London  and 
North-Western  Riiilvxiy  Company  (r).     The  defendants  en- 
gaged a  contractor  to  construct  a  portion  of  their  railway,  but 
leserved  the  right  to  the  company  to  dismiss  any  incompetent 
workmen.     Through  the  negligence  of  the  workmen  of  the 
contractor,  a  stone  fell  upon  the  plaintiff's  husband,  who  was 
passiDg  under  a  bridge,  and  killed  him.     The  company  were 
exonerated  from    liability.      In   another   case,  Rapaon  v. 
Cubitt  («),  the  defendant,  a  builder,  was  employed  by  the 
oommittee  of  a  club   to  do  certain  work,    including   the 
patting  up  of  gas-fittings  at  a  club-house.    He  made  a  sub- 


improper  sumner  in  which  the  work 
VIS  lieiog  done. 

(r)  (1849),  4  Ex.  244.     See  ako 
i^tMjto  Y.  Foz  (1850),   6  Ex.  721. 
(A.  contracted  with  a  railway  com- 
Jinyto  complete  a  portion  of  their 
^^  B.  contracted  with  A.  to  erect 
t  Inidge.    B.  had  in  his  service  C, 
*lM)a^a8  general  senrant  of  B., 
adashissonreyor.     B.  entered  into 
•  oootract  with  C,  by  which  the 
litttr  WIS  to  supply  scaflfolding  for 
^liidge,  the  defendant,  B.,  to  pro- 
piit  the  reqniaite    materials    and 
lWit&  ^  One   of  the   poles   of  the 
Mifiildiiig  improperly  projected  on 
tbt  fMtway.    In  consequence  of  this, 
ttidowiiig  to  the  want  of  sufficient 
li^  D.   was  injured.    No  action 
bj  D.  lay  against  B.    The  circum- 
stiuee  that  C  was  the  general  ser- 
vant of  K  did  not  the  less  make  him 
*  eootnctor  in  regard  to  the  scaffold- 

it)  (1842),  9  M.  &  W.  710. 
JUmgan  v.  Wedge  (1840),  12  A.  & 
Si  787.  (The  defendant,  a  butcher, 
•Bfloyed  a  licensed  drover  to  drive 


a  bullock  from  Smithfield.  The 
drover  employed  a  boy,  and,  by  the 
negligence  of  the  latter,  the  plain- 
tiff's property  was  injured. )  Overton 
V.  Freeman  (1852),  11  C.  B.  867. 
(Defendants  contracted  with  parish 
officers  to  pave  certain  streets,  and 
entered  into  a  sub-contract  with  W., 
who  agreed  to  lay  the  curb-stone 
under  we  superintendence  of  the  sur- 
veyor of  the  local  commissioners. 
The  stones  were  suuplied  by  the  de- 
fendants, and  brougnt  to  the  spot  by 
them.  Some  of  them  were  placed  in 
the  pathway  by  workmen  employed 
and  paid  by  W.  Plaintiff  injured 
by  falling  over  the  stones ;  the  de- 
fendants  not  liable.)  Cuthbcrtson  v. 
Parsons  (1852),  12  C.  B.  304  ;  Steel 
V.  S&uthrEasUm  Ry,  Co.  (1855),  16 
C.  B.  550;  Brotvn  v.  Accrington 
Cotton  Co,  (1865),  8  H.  &  C.  511 ; 
Taylor  v.  Oreenhaigh  (1874),  L.  R. 
9  Q.  B.  487  ;  43  L.  J.  Q.  B.  168.  For 
a  clear  statement  of  the  law,  see 
Bigelow,  C.J.,  in  Sprout  V.  Hemming- 
way,  14  Pick.  Mass.  1. 
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contract  with  a  gasfitter  to  execute  this  part  of  the  work. 
An  explosion  of  gas  took  place  hy  reason  of  the  carelessness 
of  the  latter,  and  the  plaintiff  was  injured.  Tet  no  action 
lay  against  the  defendant. 


A  person  who  employs  a  contractor  to  do  work 
which  is  necessarily  unlawful  is  liable  for  the  acts  of 
the  contractor. 

In  such  a  case  the  contractor's  acts  are  really  his  em- 
ployer's. The  latter  has  done  just  what  he  was  ordered  to 
do,  and  that  which  was  ordered  was  itself  wrong.  A  gas 
company,  for  example,  entered  into  a  contract  with  W.,  to 
open  trenches  and  lay  their  mains  in  the  streets  of  Sheffield. 
W.  employed  men  to  do  the  work.  They  left  a  heap  of  work 
and  stones  in  such  a  position  that  the  plaintiff  fell  over 
them  and  was  injured.  The  company  were  responsible 
inasmuch  as  they  had  no  right  to  make  excavations  in  the 
streets  (x).  Distinguishing  the  case  from  Feachey  v.  Mou>-' 
land  {y)y  Overton  v.  Frepnan  (0),  and  other  cases  in  which 
employers  of  contractors  were  exonerated,  Lord  CampbeU 
observed,  "  In  these  cases  nothing  was  ordered  except  what 
the  person  giving  the  order  had  a  right  to  order,  and  the 
contract  was  to  do  what  was  legal,  and  the  employer  was  held 
properly  not  liable  for  what  the  contractor  did  negligently, 
the  relation  of  master  and  servant  not  existing.  Bat  here 
the  defendants  employ  a  contractor  to  do  that  which  was 
unlawful,  and  an  act  done  in  consequence  of  such  employment 
is  the  cause  of  the  injury  for  which  the  action  is  brought.  It 
is  simply  the  case  of  persons  employing  another  to  do  an 
unlawful  act,  and  a  damage  to  the  plaintiff  from  the  doing  of 
such  unlawful  act."     Sometimes  the  distinction  is  put  in 

(x)    Ellu    V.     SJieffieU    Gas    Co.      J.  C.  P.  81;  17  Jur.  764. 
(1853),  23  L.  J.  N.  S.  Q.  B.  42.  (z)  See  iiolc  (#). 

(y)  (1853),  13  C.    B.   182  ;  22  L. 
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another  way.  It  is  said  tbat,  when  the  act  which  was 
ordered  caused  the  injury,  the  person  who  gave  the  order  is 
liable.  When  the  cause  of  action  is  something  collateral, 
done  in  the  course  of  the  work,  the  responsibility  rests  with 
the  contractor.  If  the  contractor  have  done  in  an  improper 
manner  that  which  might  well  have  been  done  in  a  proper 
manner,  there  is  no  redress  against  the  person  who  set  the 
contractor  in  motion.  The  owner  of  a  house  employed  a  builder 
to  take  down  and  reconstruct  the  front.  The  contractor  removed 
»  brest-summer  inserted  in  a  party-wall,  without  taking  proper 
care  to  shore  up  the  adjoining  house.  The  employer  was  not 
bound  to  make  good  the  damages.  He  had  a  right  to  suppose 
that  the  builder  would  take  ordinary  precautions  (a). 

A  person  who  employs  a  contractor  to  execute  work 
is  liable  for  the  nonperformance  of  duties  which  the 
former  is  bound  at  Common  Law  or  by  Statute  to  fulfil. 

This  is  scarcely  distinguishable  from  the  last  class  of  cases. 
At  Common  Law  there  is  a  duty  incumbent  upon  persons 
not  to  have  their  house  or  premises  in  such  a  state  as 
to  be  a  nuisance  or  to  be  dangerous  to  passei^  by,  and  they 
will  not  be  heard  to  say  that  they  entrusted  the  performance 
of  their  duty  to  an  independent  contractor,  and  that  they  are 
not  answerable  for  what  has  befallen  travellers  or  passers  by. 
This  is  illustrated  by  Pickard  v.  Smith  (b).  A  passenger  by 
a  railway  train  fell  into  the  coal-cellar  of  a  refreshment  room 
at  a  railway  station ;  the  servants  of  a  coal  merchant 
had  been  putting  coals  into  the  cellar  and  had  negli- 
gently left  the  trap-door  open  and  unguarded.  The  lessee 
and  occupant  of  the  refreshment  room  was  held  liable  to  the 

(«)  BuOa-  V.  HutUer  (1862),  7  H.  Co.    (1872),  9  S.  L.  R.  254.     Picl- 

a  N.  826  ;  31  L.  J.  Ex.  214  ;  ifoU  v.  ard  v.  Smith  u  sometimes  quoted  as 

SUtingbaume  By.  Co.,  2  £.  &  B.  767.  if  reaffirming  the  principle  stated  in 

(6)  (1861),  10  C.   B.   N.  S.  470;  liiish  v.  Stdnman.     It;  is  submitted 

4    Lb   T.  N.  S.    470  ;   and  compare  that  the  principle  of  the  former  in  no 

NitbeU  T.  Dixon  (1852),  14  D.  way  peculiarly  refers  to  real  property. 
978,  and  OraiU  v.    West  Colder  Oil 
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plaintiff  on  the  ground  that  the  employment  of  an  indepen- 
dent contractor  did  not  absolve  him  from  the  duty  of  taking^ 
reasonable  precautions  to  prevent  mischief  from  the  openiDgo^ 
the  trap-door.     The  duty  was  incumbent  upon  the  lessee^* 
and  he  was  liable  for  its  non-fulfilment.   For  similar  reasonsy 
one  who  is  bound  by  statute  to  perform  certain  duties  cannot 
shield  himself  from  responsibility  by  employing  a  competent 
contractor.     His  duty  is  to  do  the  particular  thing  which  the 
Legislature  ordered — not  merely  to  do  his  best  to  perform  it. 
A  company  was  authorised  by  a  private  Act  of  Parliament  to 
construct  a  bridge  which  opened,  and  it  was  bound  by  the 
Act  not  to  detain  vessels  navigating  the  river  longer  than 
was  required  to  allow  carriages,  &c,,  to  cross.  A  vessel  having  ~ 
been  delayed  for  a  longer  period  owing  to  a  defect  in  the 
construction  of  the  bridge,  it  was  held  to  be  no  defence  to   • 
an  action  against  the  company  that  it  had   employed  a  * 
competent  contractor  (c). 


A  person  who  employs  a  contractor  to  do  work 
which  is  lawful,  but  which  is  dangerous,  and  is  likely 
in  the  natural  course  of  things  to  cause  injury,  is 
liable,  if  injuries  result  therefrom. 

This  principle — which  is  really  only  an  instance  of  the 
last — may  be  collected  from  Bower  v.  Peate  {d),  Tarry  v. 


(c)  Moh  V.  Sittingboume  Ry,  Co. 
(1861),  6  H.  &  N.  488  ;  30  L.  J.  Ex. 
81.  This  is  stated  in  some  judg- 
ments  to  be  in  principle  the  same  as 
Ellis  V.  Sheffield  Gas  Co.,  already 
mentioned,  but  in  the  latter  the  con- 
tractor was  employed  to  do  what 
must  have  been  a  nuisance.  See  also 
Gray  v.  Pullcn  (1864),  6  B.  &  K 
971 ;  32  L.  J.  Q.  B.  169  ;  34  L.  J. 
Q.  B.  265.  (Defendants  being  em- 
powered under  a  Local  Manage- 
ment Act  to  make  a  drain,  employed 
a  contractor,  who  negligently  exe- 
cuted the  work  ;  held  liable.)  Hyams 
V.  Webster  {\m\  36  L.  J.  Q.  B.  166  ; 
Wood  on  Master  and  Servant,  626. 


(rf)  (1876),  L.  K.  1 Q.  B.  D.  821 ;  45 
L.  J.  Q.  B.  446.  The  resembUnco 
between  this  case  and  JBuUer  t. 
BwUcr — which  does  not  seem  to 
have  been  referred  to  in  the  9iga- 
ment — is  close.  The  final  ground 
upon  which  the  Court  put  their  de- 
cision in  Bower  v.  Peaie  was,  "  that  a 
man  who  orders  a  work  to  be  execnted, 
from  which,  in  the  natural  conne  of 
things,  injurious  conaequenoea  to 
his  neighbour  must  be  expected  to 
arise,  unless  means  are  adopted  by 
which    such    consequences    may  be 

Srevented,   is  bound  to  see  to  the 
oing  of  that  which  is  necessarf  to 
prevent    the   mischief,  and   cannot 
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sliJton  («),   Angus  v.  Dalton  (/).     In  the  first  of  these 

jses  the  plaintiff  and  the   defendant  were  owners  of  two 

IJoining  houses,    and   the    plaintiff   was   entitled   to   the 

ipport  for  his  house  of  the  defendant's  land.    The  defendant 

aa ployed  a  contractor  to  pull  down  his  house,  excavate  the 

^iwdations  of  it,  and  to  rebuild  it     The  contractor  under- 

>ok  the  risk  of  supporting  the  plaintiff's  house,  as  far  as 

[light  be  necessar}',  during  the  work,  and  to  make  good  any 

iAinage  and  satisfy  any  claims  arising  therefrom.    The  means 

aken  by  the  contractor  to  support  the  house  were  insufficient ; 

t  "vras  injured;  and  the  defendant  was  held  liable.     These 

cas€8  need  not  be  taken  to  re-affirm  the  doctrine  stated  in 

3uA  V.  Steiniimn  (g).    They  merely  lay  it  down  that  no 

one  can  escape  from  the  consequences  of  interfering  with  or 

endangering  a  neighbour's  right  of  support  or  of  ordering 

work  dangerous  to  others  by  handing  over  the  execution  of 

it  to  a  contractor. 


^ere  himBelf  of  his  responsibility 
|7  emDloyiog  someone  else — whetlier 
it  \)e  tae  contractor  emploved  to  do 
^  work  from  which  the  dang-jr 
vim,  or  some  independent  person — 
to  do  what  is  necessary  to  prevent  the 
Kt  be  has  ordered  to  be  done  from 
^^cooung  wrongful  There  is  an 
^^f^nxm  difference  between  eommit- 
^  work  to  a  contractor  to  be 
**wrted  from  which,  if  proi)erly 
^^  no  injurious  consequences  can 
**8|  ind  handing  over  to  him  work 
to  be  done  from  which  mischievous 
Mttequeiices  will  arise  unless  preven- 
tiw  neitares  are  adopted. "  AH  this 
■•■tti^licableto  Butler  v.  Hunter. 
5«  tbo  Percival  v.  Huglus  (1882), 
LB.9Q.  B.  D.  441;  61L.J.  Q.  B. 
W;  4«  L.  T.  N.  S.  677.  (De- 
"'^Bdut,  owner  of  a  house  adjoining 
te  the  boose  of  plaintiff,  employed  a 
^I'Bipetent  architect  and  contractor 
toieboikl  former;  the  workmen  of 
theeontractor  negligently  and  with- 
<i*t  the  knowledge  of  the  defendant, 
^  into  a  party  wall  to  fix  a  stair- 


case, whereby  the  plaintiffs  house 
fell ;  defendant  liable,  though  the 
contractors  were  competent,  and 
though  the  fixing  of  the  staircase 
was  not  in  itself  a  hazardous  opera- 
tion. Holkcr,  L.  J.,  dissented). 
The  majority  of  the  judges  of  the 
Court  of  Appeal  appear  to  put  their 
decision  on  the  groimd  that  the 
fixing  of  the  staircase  was  part  of  a 
hazardous  operation  ;  but,  as  Holkcr, 
L.  J.,  pointed  out,  the  hazardous  juirt 
of  the  operation  was  over  before  the 
fixing  of  the  staircase  was  commenced. 

{e)  (1876),  L.  R.  1  Q.  B.  D.  314  ;  45 
L.  J.  Q.  B.  260.  (Defendant,  lessee 
and  occupier  of  a  house ;  from  the 
front  of  it  projected  a  heavy 
lamp,  which  fell  upon  and  injured  the 
X))aintiff.  The  defendant  employed 
an  experienced  gas-fitter,  through 
whose  carelessness  the  lamp  was 
loosened ;  held  that  the  defendant 
was  liable. ) 

(/)  (1877),  L.  R.  3  Q.  B.  D.  85  ;  4 
Q.  B.  D.  162  ;  6  Ap.  746. 

{g)  See  note,  p.  262. 


268 


THE  LAW  OF  MASTER  AND  SERVANT. 


A  person  who  employs  a  contractor  to  execute 
work  is  liable  for  the  wrongful  acts  of  the  contractor  if 
the  former  controls  and  interferes  with  the  execution 
of  the  work. 

The  case  most  frequently  cited  in  illustration  of  this  pro- 
position is  Burgess  v.  Gray  (h),  the  facts  of  which  were  these : 
— A.  employed  B.  to  make  a  drain  to  communicate  with  the 
common  sewer.  B.'s  servant  left  a  heap  of  gravel  on  the 
highway,  and  the  plaintiff  was  thereby  injured.  Before  the 
accident,  A.  had  been  informed  that  the  heap  was  dangerous, 
and  had  promised  to  remove  it.  It  also  appeared  that  B. 
had  charged  A.  a  certain  rate  per  load  for  the  removal  of 
the  gravel ;  in  these  circumstances  the  Court  thought 
that  there  was  evidence  that  A.  had  not  abandoned  the  entire 
control  of  the  work,  and  that  he  was  consequently  re- 
sponsible to  the  plaintiff.  In  another  case  a  pei'son  had  hired 
for  the  day  a  carriage.  According  to  the  decision  in  LaugJier 
V.  Pointer  (i),  he  would  not  be  responsible  for  the  acts  of  the 


{Ji)  (1845),  1  C.  B.  678.  See  also 
Bfake  v.  Thirst  (1863),  2  H.  &  C. 
20  ;  32  L.  J.  Ex.  188.  (Defend- 
ant, a  builder,  contracted  with  local 
commissioners  to  make  a  sewer,  and 
iinderlet  to  N.  the  excavation  and 
tlie  brickwork  at  a  fixed  price  per 
yard  ;  N.  employed  his  own  men, 
but  defendant  had  the  right  of  dis- 
missing them,  in  consi'qiience  of 
N.  's  negligence  to  provide  a  sufficient 
light,  plaintilT  fell  into  an  unfenced 
track ;  held  that  defendant  was 
liable.  But  see  remarks  of  Martin. 
B.) ;  Stephen  v.  Thurso  Police  Com- 
viisnaticrs  (1876),  3  K.  535  ;  Sadl^ 
V.  Henlock  (1855),  4  E.  &  B.  570  ; 
'A  C.  L.  R.  760  ;  1  Jur.  N.  S.  677 ; 
24  L.  J.  Q.  B.  138. 

(i)  See  p.  59  ;  also  ShicUs  v.  Edin- 
htirgh  and  Glasgow  Ry.  Co.  (1866), 
18  F.  1199.  (Defendanta  provided 
rart,  a  contractor  the  horse  and  driver ; 
defendants  not  liable.)  In  another 
Scotch     case  —  Stei)hen    v.    Thurso 


Police  C(ym7nis8umen{lS76),  3  B.  at  p. 
542 — Lord  Gifford  made  the  follow- 
ing remarks:  "The  test  always  is, 
*  Uad  the  superior  personal  con^v)!  or 
power  over  the  acting  or  mode  of 
acting  of  the  subordinate! '  I  use  the 
expression  *  personal  control,'  becanae 
1  think  that  this  is  always  the  turn- 
ing i>oint  in  such  cases.  Waa  there 
a  control  or  direction  of  the  penon, 
in  op|)osition  to  a  mere  right  to  object 
to  tne  quality  or  description  of  the 
work  done  ?  .  .  It  is  sometiniea  aaid 
that  the  question  is,  whether  the 
relation  between  the  immediata 
wrong-doer  and  the  defender  is  that 
of  master  and  servant,  or  employer 
and  contractor.  But  these  wonls  are 
a  litth  ambiguous;  and,  thoa|^ 
they  may  indicate  generally  the  rme 
of  law,  the  real  question  alwaya  is,  I 
think,  who  haa  the  control  and 
direction  of  the  person  who  did  tito 
wrong  I  •' 
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K>stilioDS,  who  were  the  servants  of  the  owner.     But  having 
dt^erfered  with  them,  he  was  held  responsible  (A;). 

X)ifference  of  opinion  has  arisen  as  to  the  precise  position 

.f    drivers  of  cabs  who  are  remunerated  by  their  receipts 

»veT  a  certain  fixed  sum.      The  question  whether  they  are 

he  servants  of  the  owners  of  cabs,  or  merely  bailees,  has 

ilr^ady  been  dealt  with.     The  point  was  first  considered  in 

\fcprUy  V.  Dunacombe  (I),  and  the  Court  there  thought  that 

;he  driver  was  a  servant  remunerated  in  a  peculiar  way. 

rhis  view  was  also  taken  in  Powlea  v.  Hider  (m),  where  it 

nras  held  that  having  regard  to  the  1  &  2  Will.  IV.,  c.  22, 

B.     »),  and  6  &  7  Vict.  c.  86,  ss.  23,   24,  27  and  28,  the 

driver  was  the  servant  of  the  owner,  and  that  the  latter 

was  liable  to  third  persons  for  the  negligence  of  the  former. 

When,  however,  the  question  arose  in  a  different  form  in 

Fouler  v.  Lock  (ti),  and  King  v.  Sjyurr  (o),  the  Courts  did  not 

take  the  view  of  the  relation  adopted  in  PovA^s  v.  Hider. 

It  has  already  been  stated  with  reference  to  Laugher  v. 

Powter,  that    pei-sons   who   hire   a   carriage    and   servant 

do  not  thereby  become   responsible   for   the   acts   of   the 

•enant ;   he   remains  the  servant  of  the  owner.     In    like 

manner  the  owners  of  ships  have  been  held  liable  for  the 

wrongful  acts  of  their  servants,  even  though  at  the  time  the 

iBJuiy  was  committed  the  vessel  was  chartered  or  hired  by 

wme  other  person.    Thus  in  Dalyell  v.  Tyrer  (p),  the  lessee 

of  a  ferry  hired  fur  a  day  a  steam-tug  with  its  crew  from  the 

defendants  ;  the  plaintiff,  who  was  a  passenger  on  board  the 

^,  was  injured  by  the  breaking  of  a  rope,  owing  to  the 


W  MeUuffhlin  v.  Pryor  (1842),  4 
IL  4  0.  48 ;  Smith  v.  Laiorence 
(Utt),  S IL  IL  R.  1  ;  Brady  v.  Giles 
(18S5),  1  MoocL  k  Ro.  494.  The 
^cMe cannot  be  regarded  as  a  sub- 
a^nthority.  See  also  Randleson 
^'  Artiiy  a838),  8  A.  Il  E.  109.  (A 
Wihoueiiitn  employed  a  master 
|v>tv  to  remoTe  a  barrel  from  hie 
Wdioiue;  the  master  porter  em- 
I^«d  his  own  men  and  tackle, 
*>i  thmngfa  the  negligence  of  the 
■en,  the  barrel  fell  and  ii^ured  the 


plaintiff;  held  that  the  warehouse- 
man was  liable.)  This  case  has  often 
been  questioned ;  Murphey  v.  Ca- 
rain  (1804),  S  H.  &  C.  462. 

(l)  (1848),  11  L.  T.  199. 

(m)  (1856),  6  E.  &  B.  207. 

(n)  (1872-74),  L.  R.  7  C.  P.  272 ; 
26  L.  T.  476  ;  20  W.  R.  672 ;  41  L. 
J.  C.  P.  99. 
'(o)'(1881)*,  L.  R.  8Q.  B.  104. 

(p)  (1858),  E.  B.  k   £.  899  ;  28 
L.  J.  Q.  B.  52. 
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negligence  of  the  crew  in  mooring  the  tug.  It  was  lield 
that  the  crew  remained  the  servants  of  the  defendants,  &iid 
that  they  were  answerable. 


A  person  is  not  liable  for  the  acts  of  those  wlxom 
ho  has  not  chosen  to  serve  him,  and  whose  services  te 
is  ])ound  by  statute  or  otherwise  to  accept. 

This  is  exemplified  in  regard  to  pilots.  Ship-owners  beixig 
compelled  in  certain  circumstances  to  take  them  on  ba»»^ 
and  give  them  the  charge  of  their  ships,  are  not  ma-^f 
to  suffer  for  a  pilot's  mistakes  or  carelessness  (g).  It  ^ 
sometimes  a  question  of  difficulty  to  know  when  the  employ 
ment  of  a  pilot  is  imperative,  but  if  a  vessel  be  under 
care  of  a  compulsory  pilot  he  is  not  regarded  as  the  ser —  . 
of  the  owner.  Indeed,  the  388th  section  of  the  Merchao-^-^ 
Shipping  Act  of  1854,  17  &  18  Vict.  c.  104,  expresd;^^ 
declares  that  "  no  owner  or  master  of  any  ship  shall  b^^ 
answerable  to  any  person  whatever  for  any  loss  or  damage^^ 
occasioned  by  the  fault  or  incapacity  of  any  qualified  pilot 
acting  in  charge  of  such  ship,  within  any  district  where  the 
employment  of  such  pilot  is  compulsory  by  law." 


A 


(7)  Liwry  V.  Ingram  (1840),  6  M. 
k  \V.  302.  (Owner  not  liable  when 
sliip  under  conduct  of  a  licensed 
j)il()t.  This  case  turned  chiefly  on 
(J(Je<).  IV.,  c.  125.  ** The  master, 
liowt'vcr  well  qualitied  to  conduct  the 
Hhip  himself,  is  bound,  under  a 
jMMialty,  in  a  groat  measure  to 
divest  himself  of  its  control,  and  to 
give  \\\i  the  charge  to  the  pilot.  As  a 
mu'.essiiry  consequence  the  master 
and  owners  are  exempted  from  re- 
Kj)onsil)ility  for  acts  resulting  from 
ti»o  mismanagement  of  the  pilot.") 
ftfu^nrf  Strain  Xavigafion  i\).  v. 
Ih'itish  and  Colonial  Stmm  Naciqa' 
tion  Co.  (1868),  L.  U.  3  Ex.  330  ; 
0869),  L.  U.  4  Ex.  238.  The 
main  question  hero  was,  whether 
the  employment  of  the  pilot  was 
compulaoiy  at  the  spot  where  the 
colUsioD    took    place.     Martin,    H., 


still  intimated  his  view  that  at 
Common  Law  the  owners  would  not 
be  liable.  See  also  ItUchie  y. 
BoiraMd  (1817),  7  Taunt.  309  ;  TV 
Stettin  (1863),  Br.  &  Lush.  199  ;  Thr 
lona  (1867),  L.  R.  1  P.  C.  426  ;  The 
Vetmqucz  (1867),  L.  R.  1  P.  C.  494. 
Somewhat  inconsistently,  the  owner 
has  sometimes  l)een  regarded  as  liable 
for  the  contributonr  negligence  of 
the  pilot.  See  judgment  of  Lord 
Blackbuni  in  Sjxiight  v.  TedcastU 
(1881),  L.  R.  6  App.  217.  It  is  to 
be  observed  that  the  exemption  does 
not  apply  when  the  pilot  naa  to  l>e 
selected  out  of  a  limited  class ; 
Martin  v.  Tcmj^erlcy  (1843),  4  Q. 
B.  298  ;  an<l  see  also  Thr  Guy 
Mannrriag  (1882),  L.  R.  7  P.  D. 
52  and  132,  as  to  a  case  in  which  the 
pilot  has  not  control  of  the  navigation. 
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In  like  manner  the  captain  of  a  man-of-war  is  not  ac- 
ountal)le  for  the  acts  of  his  oflBcers  (r).  So,  too,  as  explained 
a  Stone  v.  Ca/rhorigkt  (it),  a  bailiff,  steward,  or  manager  is 
30t  liable  for  the  acts  of  the  servants  whom  he  appoints. 

In  Quarrrvan  v.  Burnett  (x),  it  is  observed  by  Parke,  B., 
that  "the  liability  by  virtue  of  the  principle  of  relation 
rf  master  and  servant  must  cease  where  the  relation  itself 
-eases  to  exist ;  and  no  other  person  than  the  master  of  sucli 
servant  can  be  liable,  on  the  simple  ground  that  the  servant 
B  the  servant  of  another,  and  his  act  the  act  of  another ; 
Jonsequently,  a  third  person  entering  into  a  contract  with 
i  master,  which  does  not  raise  the  relation  of  master  and 
ser^aDt  at  all,  is  not  thereby  rendered  liable."  Such  ex- 
presdoDS,  however,  must  not  be  understood  to  interfere  with 
the  general  rule  that  principals  are  answerable  for  the  acts 
of  their  agents  within  the  scope  of  their  employment. 
Thus  Utigants  may  be  liable  for  the  acts  of  their  solicitors 

in  the  course  of  litigation  {y),  and  merchants  for  the  conduct 

of  their  factors  or  agents  (s).      The  responsibility  of  masters 

is  but  an  application  of  a  general  rule  (a). 


Masters  are  liable  to  third  persons  for  the  conse- 
^ences  of  negligence  in  employing  incompetent 
aeryants. 

'Hub  question  has  usually  arisen  in  actions  brought  by 
^^rrants  against  masters  when  the  defence  of  common  employ- 

(*')  Ateftobon  ▼.   Mounscy  (1838),  Salk.  289  ;  on  the  other  hand,  Ltuxis 

»  Mt,  884 ;  but  see  as  to  liability  v.  Mason  (1876),  L.  R.  10  Ex.  251. 
^■irtffrf  a  merchant-ship,  who  is  (a)  As  to  this  point,  see  Uasder  v. 

*J^ MM  pnrpoaes  regarded  as  owner,  Lemoyne  (1858),  28  L.  J.  C.  P.  103  ; 

y^Bttd  PoUock,  4th  Ed.  i.,  155  ;  remarks  of  Bramwell,  B.,  at  p.  344,  in 

*"70iiA«ncy,  sec.  817.  Udell  v.  Atherion  (1861),  30  L.  J. 

M  (1795),  6  T.  R.  411.  Ex.  ;  Lindloy  on  Partnership,  toI.  i. 

M  (1840),  6  M.  Il  W.  499,  509  ;  253 ;   Wharton  on  Agency,  sec.  19  ; 

^Bm^t.  OarHffHght,  6  T.  R.  411.  Story  on  Agency,  sec.  808,  and  Mr. 

i9)OothUr.  Ibster  (1857),  2  H.  &  Green's  note  to  sec  451.     Probably 

'•  S5S ;  and  compare  Smith  v.  Keal  the  correct  view  is  that  the  servant 

(^^l  L  B.  0  Q.  B.  D.  840.  is  one  kind  of  agent,  the  extent  of 

W  Grammar  r.  Nixon  (1726),  1  whose  authority  is  to  1)e  inferred  from 

Str.  65S;  ffem  t.  Nichols  (1701),  1  the  nature  of  his  employment 
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ment  is  in  question.  It  may,  however,  arise  ot]i< 
being  liable  to  fellow  workers  who  suffer  from  their 
gence  or  recklessness  in  employing  men  who  have  n 
masters  are  not  less  liable  to  strangers  (&). 


A  master  is  liable  for  the  acts  of  his  servant 
in  execution  of  his  express  orders. 

This  Uability  is  criminal  as  well  as  civil.  The  act 
the  master  has  ordered  is  for  all  purposes  his.  In  ai 
case  Mr.  Justice  Foster  thus  explained  the  criminal  rei 
bility  of  a  master,  who  orders  his  servant  to  do  that  w 
unlawful.  "  A.  biddeth  his  servant  hire  somebody,  no : 
whom,  to  murder  B.,  and  fumisheth  him  with  money  fi 
purpose;  the  servant  procureth  C,  a  person  whom  A.ne^ 
nor  heard  of,  to  do  it ;  is  not  A.,  who  is  manifestly  tV 
mover  or  contriver  of  the  murder,  an  accessory  befo 


(ft)  JVilsoii  V.  Merry  (1868),  L.  R. 
1  8.  &  D.  326.  If  a  master 
negligently  saflfered  a  volunteer,  who 
was  incompetent  to  engage  in  his 
work,  and  some  one  was  thereby  in- 
iurod,  no  doubt  tbe  master  would  be 
liable.  In  WansUill  v.  Pooley  (1841), 
6  C.  &  F.  910,  n.,  the  Queen's  Bench 
decided  that  a  corn-factor,  whoso 
business  was  managed  in  his  absence 
by  his  sister,  was  liable  for  the 
negligence  of  a  ti|:>8y  servant,  whom 
she  had  sent  with  com  to  a  customer. 
See  also  Wluatlcy  v.  Patrick  (1837), 
3  M.  &  W.  650.  In  his  Leading 
Cases,  p.  657,  Mr.  Bigelow  observes 
that  "a  servant  who  merely  hires 
labourers  for  the  pi'rformanco  of  the 
master*s  work  is  not  in  the  situation 
of  a  sub-contractor,  and  cannot  1)e 
held  liable  for  damages  caused  by 
the  negligence  of  such  labourers." 
He  thinks  an  action  would  lie  against 
the  master;  Addison,  Torts,  101 
(5th  ed.) ;  StoncY.  CartwrigM  (1795), 
6  T.  R.  411  ;  Wilso7i  v.  Pcto  (1821), 
6  Moore,  C.  P.  47.  It  has,  in  fact, 
been  broadly  laid  down  that,  if  a 
servant  employs  another  person  to 


do  his  work,  or  astist  him 
the  master  is  liable  for  an 
resulting  from  snch  peiwi 
(Woo.l,  588).  No  doubt,  I 
V.  Afister  (1835),  7  0.* 
Lord  Abingcr  ruled  in  an  ac 
injuries  by  the  driver  of  a 
the  evidence  being  that  the 
ant's  servant  was  in  the  ca 
that  a  person  not  his  servi 
driving — that  it  was  the  same 
defendant's  servant  had  drive 
he  reservcni  the  point,  and 
never  argued.  In  AUhorf  r.  I 
Sm.  N.  Y.  355,  the  defendant 
his  servant  to  shovel  snow  an( 
the  roof  of  a  house.  The 
procured  the  assistance  of 
was  injured  by  the  fall  of  t 
it  did  not  appear  whethi 
ice  was  thrown  by  the  servant 
the  defendant  held  responsil 
judges  dissenting).  One  of  th< 
based  his  decision  on  the  grou 
the  servant  was  entitled  to  proc 
It  is  submitted  that  the  poin 
to  turn  on  the  question  whel 
was  acting  within  the  scope 
authorit}^  in  employing  A. 
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?**  Answer,  '*if  present,  he  is  a  principal,  if  absent  ai 
before  the  fact "  (c).  On  similar  grounds,  a  baker, 
knew  that  a  servant  put  into  bread  alum,  contrary  to 
tY^G  36th  Geo.  III.  c.  22,  s.  3,  and  the  37th  Geo.  III.,  c.  98, 
s.  SI,  was  held  to  be  properly  indicted  for  selling  bread 
mrHich  contained  so  much  alum  as  made  it  injurious  to 
1th  (it).  If  the  employer  makes  use  of  an  agent  who 
ignorant  of  the  criminal  character  of  an  act,  the  former 
liable;  if  both  are  aware  that  the  act  which  they  do  is 
,  both  are  liable.  The  general  principle  prevails  that 
znan  can  be  made  criminally  responsible  only  for  an 
"L  which  he  has  himself  committed  or  ordered.  "  Who- 
^^v-er  actually  commits,  or  takes  part  in  the  actual  com- 
'nn.ission  of  a  crime,  is  a  principal  in  the  first  degree, 
'vrliether  he  is  on  the  spot  when  the  crime  is  committed 
oir  zkot ;"  and  ''  whoever  aids  or  abets  the  actual  commission 
of  WL  crime,  either  at  the  place  where  it  is  committed, 
elsewhere,  is  a  principal  in  the  second  degree  in  that 
"(^).  Some  important  exceptions  have  sprung  up. 
rs  maybe  criminally  liable  for  libels  published  by  their 
acting  within  the  scope  of  their  employment,  even 
though  they  are  no  parties  to  the  publication.  The  pro- 
prietor of  a  newspaper,  for  example,  may  be  absent  at  the 
time  of  the  publication  of  a  libel ;  he  may  be  totally  ignorant 
^  it,  and  morally  innocent ;  the  editor  or  other  servant  may 
have  acted  negligently ;  but  at  Common  Law  the  proprietor 
^^M  primd  facie  liable.  Thus  in  jR.  v.  Altnoni  (/)  the  oMmer 
rf  a  book-shop  was  indicted  for  the  sale  of  a  libellous 
fimpklet  of  the  nature  of  which  it  did  not  appear  that  he 
^ntt  aware,  and  in  jR.  v.  Walter  {g),  decided  in  1799,  Lord 
KeDjon  ruled  that  the  proprietor  of  a  newspaper  was  answer- 

jf)  fomtett  0.  C.  125.  druggist  employed  an  unskilful  assist- 

m  JL  T.  Dixon  (1814),  3  M.  k  S.  ant,    and    customers    were    thereW}- 

'y^Camp.  12.  poisoned. 

rW  «rei»hen's  Di^pjst  of  Criminal  (/)  (1770),  5  Bur.  2686. 

2J  pp.  22  &  23.  Of  course  a  master  (g)  3   Esp.   21  ;  also  R  ▼.  OiUck 

w   l^e   guilty    of    manslaughter  (1829),  Mood  and  MoL  432. 
^    mcti  of  servants ;  e.  g.  if  a 
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able  crimiDally  for  the  acts  of  his  servant  though  he  lived 
in  the  country  and  had  nothing  to  do  with  the  conducting 
of  the  newspaper. 

This  is,  however,  subject  to  sec.  7  of  the  6  &  7  Vict  c  96, 
which  says  :  '*  And  be  it  enacted,  that  whensoever,  upon  the 
trial  of  any  indictment  or  information  for  the  publication  of 
a  libel,  under  the  plea  of  '  not  guilty,*  evidence  shall  have 
been  given  which  shall  establish  a  presumptive  case  of 
publication  against  the  defendant  by  the  act  of  any  other 
person  by  his  authority,  it  shall  be  competent  to  such 
defendant  to  prove  that  such  publication  was  made  without 
his  authority,  consent,  or  knowledge,  and  that  the  said 
publication  did  not  arise  from  want  of  due  care  or  caution 
on  his  part "  (h). 

There  is  another  class  of  cases,  hard  to  define,  in  which 
masters  have  been  made   to  answer  in  criminal  or  quasi 
criminal  proceedings,  for  acts  the  knowledge  of  which  was 
not  brought  home  to  them.     In  interpreting  certain  statutes, 
particularly  those  relating  to  revenue  purposes.  Courts  have 
disregarded  the  presumption  that  a  person  is  criminaUy 
liable  for  no  acts  but  his  own,  on  the  ground  that,  though 
penal  in  their  consequences,  the    proceedings    were    sub- 
stantially civil ;  that  it   was   a  master's  duty  to   prevent 
breaches  of  the  law  by  his  servants;  or  that  the  statutes 
would  be  rendered  inoperative  if  a  master  were  not  punished 
for  their  acts.     It  is  too  late  to  question  the  legality  of  these 
decisions,  however  diflBcult  it  may  be  to  reconcile  some  of 
them  with  the  principle  that  meris  rea  is  necessary  to  con- 
stitute a  criminal  offence. .  The  35  &  36  Vict  c.  94,  s.  16, 
made  it  an  offence  for  "  any  licensed  person  "  to  supply  any 
liquor  to  a  constable  on  duty.     It  was  argued  in  one  case 
that  a  licensed  victualler  ought  not  to  be  convicted  under  this 
section  when  liquor  was  supplied  by  a  servant  without  his 
master's  knowledge.    That  was  not  the  view  of  the  Court ;  it 


{h)  E.  V.  Rolbrook  (1877),  L.  R.  3      L.  T.  680  ;  L.  R.  4  Q.  R  D.  42 ;  48 
Q.  B.  D.  60  ;  47  L.  J.  Q.  B.  35  ;  37       L.  J.  Q.  B.  113  ;  39  U  T.  686. 
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Ifht  enough  that  the  servant  knew(i).  In  the  subse- 
se  of  Bodey  v.  Davies  (Jc),  pvoceediDgs  were  taken 
X  17  of  the  same  Act  against  a  publican  as  a 
person  "  who  "  suffered  any  gambling,"  &c.  The 
ecided  that  actual  knowledge  of  the  offence  by 
3r  was  not  necessary  ;  but  that  there  must  be  some 
that  he  or  his  servants  connived  at  what  was  going 
interpretation  was  adopted  in  Redgate  v.  Haynes  (I). 


na  ▼.  Collins  :  see  note  (/). 

• 

dow.  The  following  are 
ises  : — Master  Liable — 
iiranyforth  (1721),  Bunb. 
>own  lost  duties  on  wine 

of  clerk  of  one  of  five 
efendants  liable. )  A.  -O.  v. 
26),  Bunb.  223  (Pengelly, 
^t,  if  several  persons  were 
either  in  partnership  or 
the  Cro^^ii  might  come 
y  one  of  them  for  the 
Ity,  it  (non-payment  of 
in  the  nature  of  a  tort. ) 

ToTup  (1766),  Parker, 
nported  by  sailors  without 
n  owners ;  ship  forfeited. ) 
•»(1S14),  4  Camp.  12;  3 
1 ;  see  note  {d).  A,'0. 
1830),  1  C.  &  J.  220  ;  1 
^er  in  tobacco  convicted 
ijBr  and  concealing  tobacco, 
in  fact,  concealed  by  his 
Idvoeaie-General  v.  GrajU 
T.  980.  (Clerk  to  a 
d  a  CAsk  of  whisky  to  one 

0  licence  to  sell  spirits ; 
s  pnrchaser  with  permit  o b- 
aother ;  an  offence  within 
c  16,  for  which  employers 
ehell  Y.  Brown  (1858), 
0.  53.  (Owner  of  a  vessel 
Qder  1 1  th  sec.  of  54  Geo.  3, 
:h  makes  it  an  offence  to 
f  any  vossel  in  a  navigable 
b,  &c,  though  owner  not 

the  time  of  the  offence. ) 

Wynne  (1863),    15  C.  B. 

!  L.  J.  M.  C.  241.      (See 

ilation  Act,  35  k  36  Vict. 

1  k62.)  SearU  v.  iZf?/- 
f,7R  kS.  704;  14  L.  t. 

(Appellant  not  liable  for 


disobedience  of  his  foreman  to  order  of 
inspector  to  disinfect  certain  pre- 
mises, Cockburn,  C.  J.  ;  appellant 
liable,  Mellor,  J.)  Core  v.  James 
(1871),  L.  R.  7Q.  B.  135.  (To  con- 
vict baker  under  6  &  7  Wjn.  IV. 
c.  37,  s.  8,  for  putting  alum  in  bread, 
knowledge  necessary  ;  but  the  know- 
ledge of  the  servant  will  suffice  to 
make  master  liable.)  Barnes  v. 
Akrofjd  (1872),  L.  R.  7  Q.  B.  474  ; 
41  L.  J.  M.  C.  110.  (Occupiers 
of  factory  liable  under  18  &  19  Vict, 
c.  121,  s.  12,  and  23  &  24  Vict.  c.  77, 
8.  13,  for  a  nuisance  by  emission  of 
smoke  caused  by  their  servants.) 
Mullins  V.  Collins  (1874),  L.  R.  9  Q. 
B.  292  ;  43  L.  J.  M.  C.  67  ;  29  L.  T. 
N.  S.  838.  (A  licensed  victualler 
liable,  under  35  k  36  Vict.  c.  94,  s. 
16,  sub-s.  2 ;  although  he  had  no 
knowledge  that  his  servant  had 
supplied  drink  to  a  constable  on 
duty.)  BosUy  v.  Davies (IS75),  L.  R. 
1  Q.  B.  I).  84 ;  45  L.  J.  M.  C.  27  ; 
33  L.  T.  N.  S.  528.  (Appellant 
charged  with  **  8\iffering  "  gaming  on 
his  licensed  premises  ;  case  sent  back 
to  the  justices  with  an  intimation 
that,  though  actual  knowledge  of 
card-playing  on  the  part  of  the  appel- 
lant or  his  servants  need  not  be 
shown,  some  circumst^inces  must  be 
proved  from  which  it  could  be  in- 
ferred that  they  connived  at  what 
was  going  on.)  Bedgate  v.  Haynes 
(1876),  L.  R.  1  Q.  B.  D.  89.  (Ap- 
pellant charged  under  section  17  of 
the  Intoxicating  Liquors  Licensing 
Act,  1872,  35  k  36  Vict.  c.  94,  with 
"suffering"  gaming  to  be  carried  on 
in  an  hotel  :  justices  inferred  that  the 
appellant  knew  that  gaming  was  in- 
tended to   be  carried  on,  and  took 
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Looking  to  the  variety  of  the  decisions  collected  below,  all 
that  can  be  said  is  that  there  is  a  pi'md  facie  improbability 
against  criminal  liability  in  the  absence  of  mens  rea ;  that 
the  Legislature  may,  nevertheless,  for  public  reasons,  impose 
penalties  on  those  who  do  not  prevent  as  well  as  those  who 
commit  certain  offences  ;  and  that  the. words  of  each  statute 
must  determine  whether  a  master  is  chargeable  for  acts 
which  are  unknown  to  him. 

Employers  have  frequently  been  held  criminally  answerable 
for  nuisances  committed  by  their  servants.  Thus  in  jR.  v. 
Medley  (m)  the  directors  of  a  gas  company  were  indicted 
jointly  with  their  servants,  who  conducted  the  works^  for 
turning  refuse  into  a  stream.  Denman,  C.  J.,  directed  the 
jury  to  find  the  defendant's  guilty,  though  they  were  ignorant 
of  what  had  been  done.  Perhaps  some  of  such  decisions 
were  given  at  a  time  when  the  difference  between  criminal 
and  civil  responsibility  had  not  been  precisely  determined. 


pains  not  to  know  what  her  guests 
were  iloing. )  Master  not  Liable. 
— Harrison  v.  Lcaper  (1862),  5  L.  T. 
I>.  S.  640.  (Owner  of  a  steam  thresh- 
ing niacliinc  not  liable  when  his 
servant  put  it,  without  his  master's 
orders  and  contrary  to  the  Nigh- 
way  Act,  too  near  the  road.)  Copier/ 
V.  Burton  {1870),  39  L.  J.  M.  C.  141. 
<A.  kept  a  refreshment  room,  and 
liad  a  notice  as  to  penalties  incurred 
for  supplying'refreshments  to  persons 
not  travellers  duHng  prohibited 
hours  ;  his  servant  neglected  to  ques- 
tion certain  strangers  ;  **  Gross  negli- 
gence or  want  of  precaution  in  this 
matter  would  be  evidence  of  guilt, 
but  there  is  nothing  of  the  sort  here," 
Willes,  J.)  Nichols  v.  J^a// (1873), 
L.  R.  8  C.  P.  322.  (To  convict  a 
person  of  an  ofTonce  under  order  made 
in  virtue  of  Contagious  Diseases 
(Animal)  Act,  knowledge  that  animal 
is  diseased,  necessary. )  Ji,  v.  Hand- 
Uy  (1864),  9  L.  T.  N.  S.  827.  (To 
sustain  conviction  under  5  &  6  Vict, 
c.  99,  ss.  8  &  13,  for  employment  of 
females  in  mines,  knowledge  or 
acquiescence  must  be  proved.)  It. 
V.  Gilroys  (1866),  ^  K.    (3rd  series) 


656.  (Sale  of  beer  from  cut  on 
highway  by  a  servant  employed  to 
deliver  beer,  for  which  oiden  bad 
not  previously  been  given  at  the 
brewery  ;  no  part  of  the  dnty  of  the 
servant  to  sell  beer ;  no  evidence  of 
servant's  knowledge.)  Dkkenmm  t. 
Fletcher  (1873),  L.  R.  9  C.  P.  1 ; 
43  L.  J.  M.  C.  25.  (See  Mines 
Regulation  Act,  23  k  24  Vict.  c.  151, 
ss.  10  &  22.)  Baker  Y.  Ctirter  (1878), 
L.  R.  3  £x.  D.  132.  (See  Coal  Mines 
Regulation  Act,  1872,  s.  51.)  Under 
the  Win«  and  Beer  House  Acta,  1869 
and  1870  (32  &  33  Vict  c.  27,  a.  12, 
and  33  &  34  Vict  c.  29,  a.  15), 
masters  are  liable  for  acts  of  aer^ 
vants. )  See  also  Heame  ▼.  Oarlon 
(1859),  28  L.  J.  M.  C.  216  ;  JL  v. 
Bishop  (1880),  L.  R.  5  Q.  B.  D. 
259. 

{in)  (1834),  6  C.  ft  P.  292.  See 
also  It,  V.  Stc}}hen  {IS66),  L.  R.  1 
Q.  B.  702.  (Owner  of  works  carried 
on  by  his  agents,  indictable  for  causing 
nuisance  by  depositing  mbbiah  in  a 
public  navigable  river,  though  the 
defendant  had  prohibited  the  work- 
men from  so  depositing  the  rubbiah.) 
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Perhaps,  too,  they  are  justified  by  the  fact  that  proceedingn 
for  nuisances  are  in  substance,  though  not  in  form,  civil. 

Under  this  class  of  cases  may  be  ranged  those  of  which 
Gregory  v.  Piper  {n)  is  a  type.     That  was  a  case  in  which 
a  servant,  though  careful  and  skilful,  could  not  carry  out  the 
orders  of  his  master  without  doing  the  mischief  which  was 
complained  of.      A    servant    was   ordered    to   lay  down  a 
quantity  of  rubbish  neai*  the  plaintiff's   wall  and  gates — 
wliich  could  not  be  done  without  some  of  the  rubbish  touch- 
ing the  wall  or  gates ;  the  defendant  was  made  answerable 
for  the  inevitable  or  natural  consequences  of  his  instructions. 
Innkeepers  are  at  Common  Law  liable  to  their  guests  for 
loss  of  luggage,  &c.,  caused  by  the  negligence  or  larceny  of 
tbeir  servants  (o).    But   it  is  an  answer  to  show  that  the 
pi^  has  been  guilty  of  gross  negligence  which  has  contributed 
to  his  loss  (p).    When  a  guest  at  an  inn  went  to  bed  leaving 
l^iB  door  ajar,  and  some  one  entered  in  the  night  and  stole 
n&oney  from  the  pockets  of  his  trousers  which  he  had  left  on 
^  chair,  it  was  held  that  the  proper  question  for  a  jury,  was 
"^tether  the  loss  would  have  occurred  "  if  the  guest  had  used 
tbe  ordinary  care  that  a  prudent  man  may  be  reasonably 
expected  to  have  taken  under  the  circumstances  "  (q).    The 
t  28  Vict  c.  41,  s.  I,  limits  the  liability  of  an  innkeeper 
£30,  except  when  the  goods  or  property  shall  have  been 
t,  stolen,  or   injured  through  the  wilful   act,  default,  or 
Neglect  of  the  innkeeper  or  any  servant  in  his  employ,  or 
■iluiU  have  been  deposited  with  the  innkeeper  expressly  for 
■ttfc  custody  (r). 

At  Common  Law  common  carriers  are  liable  not  only  for 
tke  Diligence  but  also  for  the  frauds  and  larceny  of  their 

W  (182»),  9  B.  *  C.  591.  Co,  (1871),  L.  R.  6  C.P.  615  ;  40  L.  J. 

^  \9)KaUY.  Shuekard   (1831),  2  B.  C.  P.  93  ;  25  L.  T.  93.  See  JXxon 

«i4S0S.  ▼.  Birc?^.  (1873),  L.   R.  8  Ex.  136; 

^M  Cb^f  Ckm,   S  Rep.  82  a. ;  42  L.  J.  £x.   136  ;   28  L.  T.  360 ; 

jJftiONct  Y.  Smith  (1828),  8  B.  &  21  W.  K.    443.    (Salaried  manager 

^*  t.  not  innkeeper. )    See  as  to  defects  in 

^W  CWUK  V.  IFri^  (1866),  6  E.  notice,  Spioi  v.  Bacon  (1877),  L.  R. 

«B.m;  2  Jnr.  N.  S.  1072.  2  Ex.  D.  463  ;  46  U  J.  Q.  B.  713  ; 

M  OppenhriwiY.  WhiU  LionHoUl  36  U  T.  896  ;  25  W.  R.  840. 
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servants  («).  Though  their  liability  for  felony  on  the  part 
of  their  servants  has  been  disputed,  it  follows  from  the£Etct  of 
their  being  insurers.  The  11  Geo.  IV.  &  1  Will.  IV.  c.  68, 
s.  8,  expressly  says,  "  nothing  in  this  Act  shall  be  deemed  to 
protect  any  mail  contractor,  stage  coach  proprietor,  or  other 
common  carrier  for  hire,  from  liability  to  answer  for  loss  or 
injury  to  any  goods  or  articles  whatsoever  arising  fix)m  the 
felonious  acts  of  any  coachman,  guard,  bookkeeper,  porter,  or 
other  servant  in  his  or  their  employ,  nor  to  protect  any  such 
coachman,  guard,  bookkeeper,  or  otiier  servant,  from  liability 
for  any  loss  or  injury  occasioned  by  his  or  their  own  personal 
neglect  or  misconduct  {t)J* 

A  master  is  answerable  for  the  negligence  or  other 
tortious  conduct  of  his  servant  in  doing  the  class  of 
acts  which  he  was  ordered  or  authorised  to  do. 

In  dealing  with  cases  of  negligence  or  other  misconduct 
on  the  part  of  servants  coming  within  this  category,  the  law 
has  pursued  a  middle  course.  It  would,  on  the  one  hand,  be 
wholly  unreasonable  to  hold  a  master  answerable  for  acts  of 
his  servants,  the  connection  of  which  with  their  service 
was  fortuitous,  or  exceedingly  remote.  No  prudent  man 
would  venture  to  employ  another  if  such  were  an  incident 
of  the  contract  of  hiring  and  service.  On  the  other  hand, 
the  responsibility  of  masters  would  be  slight,  the 
remedies  of  injured  pei'sons  would  be  worth  little,  if  a 
master  were  liable  only  for  acts  which  he  had  expressly 
or  by  implication  ordered.  Between  these  two  extremes,  a 
Une  has  been  drawn ;  and  probably  the  exact  character  of 
the  employer's  responsibility  cannot  be  more  accurately 
defined  than  it  is  by  W'illes,  J.,  in  words  frequently  quoted 

{8)    Browu  on    Law  of   Cftrriers,  D.  692.     As  to  what  will  be  eyidenoe 

p.  58.  of  stealing    by  servant,   see    Chnal 

(0  As   to   who   are   servants,   see  JVesUrn  Jiy.    Co.  v.  Himell  (1856), 

Machu  V.   London  d:  SoutJi-  WeMtm  18  C.  B.  575  ;  and  McQtteen  v.  OrttU 

By.  Co,  (1848),  2  Ex.   415 ;  12  Jur.  Western  Rij.  Co,  (1876),  L.  R.   10  Q. 

501 ;  17  L.  J.  Ex.  271  ;  and  Way  v.  B.  569 ;  44  L.  J.  Q.  B.  180. 
Great  Eastern  By.  Co.,  L.  R.  1  Q.  B. 
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with  judicial  approval.      "  He  (the  employer)  has  put  the 
agent  in  his  place  to  do  that  class  of  acts,  and  he  must  be 
answerable  for  the  manner  in  which  the  agent  has  conducted 
bimself  in  doing  the  business  which  it  was  the  act  of  his 
master  to  place  him  in  "  (u).     Servants  are  liable  to  err  and 
to  abuse  their  position.      Masters  must  take  the  risk  of 
mistakes  ;  they  will  not  be  heard  to  say,  "  I  told  my  coach- 
man to  drive  slowly ;  I  am  not  answerable  if  he  drove  too 
fast"    A  groom  who  was  riding  his  master's  horse,  and  who 
was  desirous  of  overtaking  his  master,  spurred  it  recklessly 
as  he  passed  a  waggon  ;   the  horse  kicked  and  struck  the 
waggoner  (x)  ;  the  master  was  liable  for  this  reckless  act.     A 
coal-merchant  sends  his  carman  to  deliver  coals  at  the  house 
of  a  customer ;  the  carman  allows  the  coal-hole  in  the  pave- 
nient  to  be  open  and  unguarded ;  a  passer-by,  falling  into 
the  opening,  is  hurt ;  the  coal-merchant  is  responsible  (y), 
A  servant  negligently  leaves  a  horse  and  cart  in  the  street ; 
*  passer-by   strikes  the   horse ;    an    accident   occurs ;   the 
Boaster  is   liable  (z).      So  where  a  person  was   induced   to 
continue  to  supply  oats  on  credit  to  a  customer  of  a  bank 
on  the  strength  of  the  representation  of  the  manager,  who 
fomdulently  concealed  the  fact    that  a  certain    guarantee 
must  be  of  no  value,  the  bank  was  held  answerable  for  his 
fatud  (a). 

It  matters  not  what  were  the  instructions  given  to  the 
wrvant  as  to  the  manner  in  which  he  ought  to  do  his  duty ; 
it  matters  not  that  a  servant  has  abused  his  authority, 
exceeded  or  deviated  from  his  instructions;  it  will  be  no 
defence  in  proceedings  against  the  master  that  his  servant 
ktt  done  wrongfully  that  which  he  was  ordered  to  do  pro- 
pcriy.  Thus  it  is  no  answer  in  an  action  against  a  company 
fi)r  infringement  of  a  patent  that  its  servants  acted  against 

(i^  Barwkk    ▼.    English    Joint  R.  2  Q.  H.  D.  276. 
««*Ca.  (1867),  L.  R.  2  Ex.  259  ;  30  (s)  Illidgey.  GotKiwin  (1831),  5  C. 

i.  J.  Ex.  147.  k  P.  190. 

{x)  Nwih  T.  SmUh  (1861),  4  L.  T.  (a)    Barwick    v.     English    JoiiU 

K.  8.  407 ;  10  C.  B.  N.  S.  572.  Stock  Co.,  see  note  (m). 

(y)  Vhiteley  v.  Prpjier  (1877),  L. 
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tbe  express  orders  of  the  directors  (b).     It  is  immaterisl 
except  so  far  as  it  helps  to  define  the  servant's  duties^tbat  he 
received  precise  instructions  or  that  he  was  directed  to  ^^ 
careful.    The  maxim  respondeoit  superior  would  be  nullified 
if  an  employer  could  escape  liability  by  merely  enjoiniiBS 
care  or  caution.     In  shoi*t,  it  is  the  nature  of  the  emploj' 
ment  and  not  that  of  the  particular  instructions  which  detei^ 
mines  the   master's  liability.      Whatever  arrangement  1>^ 
makes  with  his  servants,  the  law  will  hold  that  ''there     ^ 
an  implied  authority  to  do  all  those  things  that  are  necs^^ 
sary  for  the  protection  of  the  property  entrusted  to  a  pew^^^ 
or  for  fulfilling  the  duty  which  a  person  has  to  perform  "  (i^r 
This  was  strikingly  exemplified  in  the  case  of  JAmpwB  ^^^' 
Oe'iieral  Omnibus  Co.  (d),  to  which  reference  has  alreaA=^ 
been  made. 

The  defendants'  drivers  had  printed  instructions  ''not 
any  account  to  race  with  or  obstruct  another  omniboSya 
hinder  or  annoy  the  driver  or  conductor  thereof  in  his  bun 
ness."    A  driver  in  the  service  of  the  defendants  drove 
omnibus  across  the  road  in  front  of  a  rival  omnibus  and  over 
turned  it.     "  I  pulled  across  him,"  said  the  driver,  "  to 
him  from  passing  me,  to  serve  him  as  he  had  served  me.*^ 
Mr.  Justice  Wightman  thought  the  defendanta  not  liable,  th^ 
act  being  wholly  wilful  and  unjustifiable  on  the  part  of  the 
servant,  and  quite  beyond  the  scope  of  his   employment. 
But  the  rest  of  the  Court  was  of  opinion  that  the  act  having 
been  done  while  the  servant  was  acting  in  the  course  of  his 
master's  service  and  for  his  benefit,  the  master  was  liable. 
Speaking  of  the  instructions  given  to  the  driver,  Mr,  Justice 
Willes  observed,  "  I  beg  to  say,  in  ray  opinion  those  instruc- 
tions were  perfectly  immaterial.     If  they  were  disregarded, 
the  law  casts  upon  the  master  the  liability  for  the  acts  of 

(b)  Beits  V.  De  Vitrc  (1868),  L.  R.  Limpus  v.  Otneral  Chnnibus  6V. 
3  Ch.  441  ;  and  compare  Stevens  Y.  (1862),  32  L.  J.  Ex.  35 ;  1  H.  &C 
Woodward  (1881),  L.  R.  6  Q.  B.  D.  626  ;  Bayley  v.  Manchcsttr,  Mkefkht, 
318.  and  Lincoln  By.  Co.  (1878),  L.   B.  8 

(c)  mackburij,    J.,    in    AUcn    v.  C.  P.  148,  472. 
London  d:  South    Western  By.   Co.  (d)  See  last  note. 
(1870),   L.  K.  6  g.   B.,  p.  69  ;    see 
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his  servant  in  the  course  of  his  employment,  and  the  law  is 
not  so  futile  as  to  allow  the  master,  by  giving  secret  in- 
structions to  a  servant,  to  set  aside  his  own  liability.  I 
hold  it  to  be  perfectly  immaterial  that  the  master  directed 
the  servant  not  to  do  the  act  which  he  did.  As  well  mis:ht 
it  be  said  that  if  a  master  employing  a  servant  told  him  that 
he  should  never  break  the  law,  he  might  thus  absolve  himself 
from  all  liability  for  any  act  of  his  servant,  though  in  the 
course  of  the  employment." 

It  is  a  consequence  of  the  same  principle  that  a  master 
will  be  answerable  for  things  done  by  a  servant  if  they  be 
performed  in  an  emergency,  and  if  they  be  usually  per- 
formed by  such  servants.  Thus,  in  Ooff  v.  Great  No^ike-nv 
BaUway  Company  (e),  the  defendants  were  found  liable 
in  ao  action  for  false  imprisonment  brought  by  a  passenger 
who  had  been  given  into  custody  by  a  superintendent  of  the 
line,  on  a  charge  of  travelling  without  a  ticket  with  intent  to 
avoid  payment.  The  question  in  each  case  appears  to  be,  does 
the  servant  represent  the  master  ?  And  it  will  be  assumed 
that  the  fonner  has  the  powers  which,  looking  to  the  ordinary 
<xmrse  of  business  and  general  usage,  naturally  belong  to  one 
in  bis  position. 

Speaking  of  this  class  of  cases,  in  Tlie  Bank  of  New  South 
Voks  V.  Owston  (/),  Sir  Montague  Smith  says, "  the  result  of 
the  decisions  in  all  these  cases  is,  that  the  authority  to  arrest 
^fenders  was  only  implied  where  the  duties  which  the  officer 
ws  employed  to  discharge  could  not  be  efficiently  performed 
for  the  benefit  of  his  employer,  unless  he  had  the  power  to 
M^prehend  offenders  promptly  on  the  spot ;  though  it  was  sug- 
P<ted  that  possibly  a  like  authority  might  be  implied  in  the 
^opposed  cases  of  a  servant  in  charge  of  his  master's  property 
^iresting  a  man  who  he  had  reason  to  believe  was  attempting 
to  steal,  or  had  actually  stolen  it     In  the  latter  of  these 

(<)  (1861)  80  L.  J.  Q.  B.  148  ;  Giles  (1867),  L.  R.  2  Q.  B.  534. 
I  V  FaU  Jiy.  Co,  (1852),  2  E.  &  C/)  (1879),  L.  R.  4  App.  270  ;  48 

f  M2 ;  and   compare   PouUon  v.  L.  J.  P.  C.  25  ;  40  L.  T.  N.  S.  500. 
''^a^  and  Souih-WesUm  Ry.  Co. 
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cases  it  is  part  of  the  supposition  that  the  propeit; 
be  got  back  by  the  arrest ;  but  in  such  a  case,  the  tim 
and  opportunity  of  consulting  the  employer  before 
would  be  material  circumstances  to  be  considered  in  dc 
ing  the  question  of  authority."  He  added,  "  an  authori 
exercised  only  in  cases  of  emergency,  and  derived  from 
gency  of  the  occasion,  is  evidently  a  limited  one,  and  ] 
can  arise,  a  state  of  facts  must  exist  which  shows  that  8 
gency  is  present,  or  from  which  it  might  be  reasonably  s 
to  be  present.  If  a  general  authority  is  proved,  it  is  et 
show,  commonly,  that  the  agent  was  acting  in  what  h< 
behalf  of  his  principal.  But  in  the  case  of  such  a 
authority  as  that  referred  to,  the  question  whether  tl 
gency  existed,  or  might  reasonably  have  been  sup] 
exist,  arises  for  decision ;  and  that  question  raises  issuei 
the  mere  facts  that  the  agent  acted  on  behalf  of  an 
supposed  interest  of  the  principal.  Were  it  othen 
special  authority  would  be  equivalent  to  a  general  or 

In  some  cases  the  Courts  appear  to  have  laid  down 
that,  although  a  master  is  answerable  for  the  conseqnei 
lawful  act  negligently  done  by  his  servants,  he  is  not 
able  for  the  consequences  of  an  unlawful  act  done 
In  Lyons  v.  Martin  (g),  a  servant  who  was  authc 
merely  distrain  cattle  damage  feasant^  drove  a  hoi 
the  highway  into  the  master's  close  and  there  impou: 

In  Bolinghivke  v.  Local  Board  of  Sivindon  (A),  t 
to  whom  the  defendants  had  entrusted  complete  po 
the  management  of  a  sewage  farm,  wrongfully  went  \ 
plaintiff's  farm  and  did  various  acts  in  order  to  facil 
flow  of  drainage  along  a  ditch  wliicli  separated  the  p 
from  the  defendants*  land.     In  both  these  cases,  the 

(g)  (1838),    8  A.  &  E.   612.     Sec  M'trtin  may  he  cited  Wah 

alM   Gordon  v.    Holt  (1849),  4  Ex.  of  JioxburglK  (Ist  March, 

865  ;  7  D.  &  L.  87  ;  18  L.  J.  Ex.  432.  367  ;  on  appeal  (10th  Febm 

(This  turned  on  a  point  of  pleading  1  W.  S.  1,  which  decided 

— the  distinction   between  case  and  sou  was  not  liable  for  a  bi 

trespass — and  it  is  sometimes  under-  interdict,  which  was  comn 

stofxi  to    determine    more    than    it  his  knowledge  by  a  sorvan 

actually  did.  ■     In  favour  o(  Lyons  \.  {h)  (1874),  L.  II.  9  C.  I 
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exonerated  from  responsibility.  These  decisions  or,  at  all 
events,  certain  expressions  in  the  judgments  are,  it  is  sub- 
mit^-^d,  not  reconcilable  with  recognized  authorities.  In  Sey- 
rvhoz^.r  V.  Oreenwood  (i),  and  Bayley  v.  Mamcheater,  SItejffield, 
a7i</  Lincolnsihii^  Ry,  Co.  (k\  the  conduct  of  the  defendants' 
ser-vants  in  forcibly  removing  passengers  was  unlawful.  All 
framKls  committed  by  servants  in  the  course  of  their  busi- 
ness are  unlawful.  Yet  employers* are  answerable  for  such 
cockciuct.  No  doubt,  in  Lyons  v.  MaHiUy  Lord  Denman 
and  Patteson,  J.,  laid  stress  upon  the  fact  that  the  conduct 
of  ^lie  servant  was  unlawful  in  itself  But  these  dwta — which 
Wfex->e  questioned  by  Crompton,  J.,  in  Limjma  v.  Oeneral 
Or»-^  nilms  Co.  (I) — were  probably  unnecessary  for  the  decision  ; 
th^  conduct  of  the  servant  not  being  incidental  to  his  duties. 
Tt^^B  fact  that  an  act  is  wilful  or  unlawful  may  be  important  in 
*^^^^rmining  whether  it  is  within  the  scope  of  employment ; 
"^"t;  it  is  submitted  that  the  circumstance  does  not  necessarily 
**^^^olve  the  master. 

-Another  test,  dften  suggested,  is  that,  in  order  to  render 
master  liable,  the  conduct  of  the  servant  must  be  to  his 
iter's  benefit.     Generally,  no  doubt,  there  must  be  a  con- 
jnce  of  two  things  in  order  to  make  a  master  liable — ^the 
-  must  be  done  in  the  course  of  his  service  and  for  his 
^^nefit  (m).    If  a  servant  were,  without  the  knowledge  of  his 
^^ployer,  to  take  his  master's  carriage  and  horse  and  go  on 
business  of  his  own,  and  damage  were  thereby  to  result,  an 
Action  would  not  lie  against  the  master.     So,  too,  if  a  footman 
Were,  as  he  conceived  in  the  interest  of  his  employer,  to  drive 
his  carriage,  the  latter  would  not  be  answerable  for  the  con- 
sequences.    But  cases  are  conceivable  in  which,  without  any 
intention  on  the  part  of  the  servant  to  benefit  the  master,  he 
would  incur  liability.     A.,  for  example,  is  employed  to  wai*n 


(i)  (1S61),  30  L.  J.  Ex.  189  and  (m)  Limpus  v.   Oeneral  Omnibus 

827  :  7  H.  &  N.  355.  Co.,  1  H.  &  C.  at  p.  540,  referring 

(i)  (1873),  L.  R.  8  C.  P.  148.  to  ffuzzey  v.  FUld,  2  C.  M.  A  R. 

(0  (1862),  32  L.  J.  Ex.  34 ;  1  H.  432. 
A  C.  526. 
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pei'sons  who  go  over  a  crossing  near  a  sharp  curve  of  th< 
approach  of  a  train.  He  forgets  to  do  so,  he  falls 
or  gets  drunk,  and  B.  is  run  over;  A.*s  employers  woal< 
l)e,  it  is  conceived,  answerable  for  misconduct  certainly  not:=^ 
intended  to  benefit  them.  It  is  different  when  the  servant 
has  ceased  to  act  as  a  servant ;  when  his  conduct  is  no  more 
a  necessary  or  natural  consequence  of  his  employment  than 
the  act  of  any  stranger^,  when  he  is  doing  that  which  any 
stranger  might  as  naturally  do ;  and,  in  short,  when  he  acts 
as  he  does,  not  because  he  is  a  servant  but  because  he  is  evil 
disposed. 


A  master  will  be  liable  for  a  servant's  acts  if  the 
servant  does  what  he  was  ordered  to  do  in  a  roundabout 
way,  or  if,  in  carrying  out  his  master's  orders,  he 
does  incidentally  something  on  his  own  behalf. 

This  class  of  cases,  which  approximate  to  those  already 
named,  turns  on  questions  of  degree  ;  and  it  is  difficult  to  lay 
down  a  i-ule  which  will  not  include  too  much  or  too  little.  The 
last  part  of  the  above  statement  of  the  law  may  be  too  wide. 
A  few  illustrations  will  show  the  tendency  of  the  decisions.  In 
one  instance  {n),  a  cart  driven  by  a  servant  of  the  defendant, 
knocked  down  and  injured  the  plaintiff  in  the  CSty  of 
London.  It  was  proved  by  the  defendant  that  the  business 
of  the  servants  was  to  go  from  Burton  Crescent  Mews  to 
Finchley,  and  that  the  spot  at  which  the  accident  took  place 
was  out  of  the  way.  In  summing  up  the  case  to  the  jury.  Baron 
Parke  left  the  question  thus :  "  If  the  servants,  being  on  their 
master's  business,  took  a  detour  to  call  upon  a  friend,  the 
master  will  be  responsible.  If  you  think  the  servants  lent 
the  cart  to  a  person  who  was  driving  without  the  defendant's 
knowledge,  he  will  not  be  responsible.     Or,  if  you  think  that 

(«)  Joel  V.  Morison  (1884),  6  C.  &  ?.  501. 
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theyooDg  man  who  was  driving  took  the  cart  surreptitiously, 
aad  was  not  at  the  time  employed  on  his  master's  business, 
the  defendant  will  not  be  liable.  The  master  is  only  liable 
where  the  servant  is  acting  in  the  course  of  his  employment. 
If  he  was  going  out  of  his  way,,  against  his  master's  implied 
commands,  when  driving  on  his  master's  business,  he  will 
make  his  master  liable ;  but  if  he  was  going  on  a  frolic  of  his 
own,  without  being  at  all  on  his  master's  business,  the 
master  will  not  be  liable."  When  a  servant,  contrary  to  his 
master's  orders,  went  out  of  his  way  to  deliver  a  parcel  of  his 
own,  and  in  returning  injured  the  plaintiff,  the  master  was 
held  liable  (o).  On  the  other  hand,  a  master  was  not  made 
answerable  for  the  negligence  of  a  servant  who,  having 
finished  his  business  and  returned  home,  started  on  a  separate 
journey  for  a  purpose  of  his  own  without  his  master's  know- 
ledge (p). 


A  master  is  not  responsible  for  the  acts  of  ser- 
^ramts  which,  are  nnconnected  with  and  not  incident 
to  their  service,  Mid  which  are  not  done  in  the  course 
rf  their  employment. 

E^ety  act  by  a  servant,  as  has  already  been  stated,  is  not  in 
law  that  of  his  master.  He  may  be  bent  on  his  own  private 
ends ;  he  may  be  engaged  on  his  own  and  not  his  master's 
t^ess ;  he  may  be  acting  wholly  outside  the  scope  of  his 
duties ;  he  may  cease  to  act  in  any  way  as  a  servant.  His 
eoiulact  may  not  pertain  to  or  be  a  natural  consequence  of 


if)  SktUh  T.  fFOsan  (1889),  9  C. 
AP*  607.  Enkine,  J.,  makes  the 
^^'^ittQn  turn  on  whether  or  not  the 
••WtttwM  "intrusted"  with  the 
tmtifA.  of  the  carriage,  and  his 
'■"goige  is  yirtaally  repeated  hy 
Ookndge,  C.J.  ;    see  also  note  (p\ 

{p)  UUeheU  Y.  Cresaweller  (1853), 
n  C.  R  287  ;  22  L.  J.  C.  P.  100  ; 


Storey  v.  Ashtan  (1869),  L.  R.  4 
Q.  B.  476 ;  88  L.  J.  Q.  B.  223.  In 
Rayner  v.  Mitchell  (1877),  L.  R.  2 
C.  P.  D.  357,  a  carman  started, 
for  a  purpose  wholly  nnconnected 
with  his  master's  bnsincsA,  to  deliver 
a  coffin  at  the  house  of  a  relative, 
but,  in  the  course  of  the  journey, 
picked  up  two  of  his  master's  casks  : 
lield  that  the  master  was  not  liable. 
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his  duties  or  of   the  confidence  reposed  in  him  (q). 
would  be  wholly  unjust  to  throw  upon  the  employer  t 
responsibility  fur  acts  done  in  these  circumstances.     The  t 
cases  commonly  quoted  in  illustration  of  this  limitation 
McManus  v.  Crickett  (r)   and   Cwft  v.  Alison  {s). 
evidence   in   the   former  case   was  that  a  servant  of  t 
defendant  had  wilfully  driven  a  chariot  against  the  plaintifiF 
chaise ;  and  the  Court  held  that  an  action  of  trespass  did  n 
lie  against  the  master.     In  the  latter,  the  facts  were  th 
the  plaintiff's  carriage  became  entangled  with  the  defendan 
through  the  negligence  of  the  defendant's  driver,  and  that  tb 
defendant's  driver  wantonly  struck  the  plaintiff's  horses  wi 
his  whip,  so  that  they  started  and  injured  the  plainti 
carriage.    In  these  circumstances  the  defendant  was  held  n»- 
liable.     So,  too,  when  a  clerk  to  a  firm  of  solicitors  wee: 
contrary  to  orders  into  a  lavatory  intended  exclusively  for  tM" 
use  of  one  of  the  partners  and  allowed  a  tap  to  run, 


{q)  In  Angcll  and  Ames,  on  Corpo- 
rations, 8.  888,  the  rule  is  thus 
expressed:  *'Wlien  a  servant  quits 
signt  of  the  object  for  which  he  is 
employed,  and,  without  ha>'ing  in 
view  his  regular  duties,  pursues  a 
course  suggested  by  malice,  he  no 
longer  acts  in  pursuance  of  the 
authority  given  him.  The  dividing 
line  is  the  wilfulness  of  the  act  ; 
and  there  is  no  case  where  the  prin- 
cipal has  been  made  liable  for  a  wil- 
ful trespass  committed  by  a  servant, 
because  commanded  and  approved  by 
a  general  agent."  The  autnors  refer 
to  Vanderhilt  v.  Ridimond  Turnpike 
Co.,  2  Const.  479.  This  statement, 
which  is  often  substantially  repeated, 
is  too  wide. 

(r)  (1800),  1  East,  106. 

(«)  (1821),  4  B.  &  Aid.  590.  The 
Court  drew  the  following  distinc- 
tion;  **If  a  servant  driving  a 
carriage,  in  order  to  effeot  some  pur- 
|K>se  of  his  own,  wantonly  strike  the 
horses  of  another  person,  and  produce 
the  accident,  the  master  will  not  be 
liable.  But  if,  in  order  to  perform 
his  master's  orders,  he  strikes,  but 


injudiciously,  and  in  oitler  to  e 
cate  himself  from  a  difficalty, 
will  be  negli^nt  and  carelen 
duct,  for  which  the  master  wiU 
liable,  being  an  act  done  in  pnnna^ 
of  the  servant's  emplo3rment/'    & 
also  Lamb  v.  Polk  (1840)»  9  0.  & 
629.     (A  van  standing  at  the  d» 
of  A.'s  shop  from  which  gooda  w 
being  removed.     A.'s  gig  stood 
hind  the  van.     B.'s  coachman  j 
off  his  box  and  laid  hold  of  the  vi 
horse's  head.      A  packing-case 
from  the  van  and  broke  the  c 
of  the  gig:    held  by   Gnmey, 
that    B.    was   not    liable,    i 
coachman    was    not    at    the    tiv 
acting  in  the  service  of  B.)    W 
McManut  v.  Crickett  compare 
rjftnple  v.  McOill  (1818),  Home, 
(A  master  not  liable  for  act  of 
vant,  who,   without  ciders,  took 
horse  of  a  neighbour,  and  rode  it 
hard  that  the  horse  was  permanent:^ 
injured.)    These  cases   aeem  ineoL 
sisU-nt    with     LimpuM    t. 
(hnnibus  Co.,  'and  liiae  t 
(1866),  7  B.  fc  S.  187. 
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ints  were  held  not  to  be  liable  for  the  damage  done 
premises  of  the  plaintiff  (t).  The  same  conclusion 
ived  at  in  WUliara  v.  Jones  (u),  the  facts  of  which 
hese :  defendant's  servant,  a  carpenter,  was  employed 
log  a  signboard  in  plaintiff's  shed.  The  carpenter,  in 
I  his  pipe,  negligently  set  fire  to  the  shed.  The 
was  not  liable. 

[Uen  V.  The  London  and  South-Western  Ry,  Co.  (6), 
t  clerk  in  the  service  of  the  defendants,  erroneously 
ing  that  a  person  had  attempted  to  rob  the  till,  gave 
to  custody  after  the  attempt.   In  an  action  for  false  im- 
nent  against  the  company,  the  plaintiff  failed  on  the 
that  the  clerk  had  no  authority  to  take  steps  to  punish 
mder.      "  There  is  a  marked  distinction,"  said  Black- 
r., "  between  an  act  done  for  the  purpose  of  protecting 
>perty  by  preventing  a  felony  or  of  recoveiing  it  back, 
I  act  done  for  the  purpose  of  punishing  the  offender 
it  which  has  already  been  done.     There  is  no  implied 
ity  in  a  person  having  the  custody  of  property  to  take 
tteps   as   he   thinks  fit   to   punish  a  person  who   he 
«s  has  done  something  with  reference  to  the  property 
he  has  not  done.     The  act  of  punishing  the  offender  is 
lything  done  with  reference  to  the  property,  it  is  done 
7  for  the  purpose  of  vindicating  justice.  .  .  .  There  is  an 
d  authority  to  do  all  those  things  that  are  necessary 
e  protection  of  the  property  entrusted  to  a  person,  or 
filling  the  duty  which  a  person  has  to  perform."     So 
wards  v.  London  and  North-  Western  Ry,  Co,  (c),  it 
icided  by  the  Court  of  Common  Pleas  that  a  foreman 
had  not  from  his  position  implied  authority  to  give 
ustody  a  person  reasonably  suspected  of  stealing  the 
ny's   property,  though  the  porter  happened  to  be  in 
\  of  the  station  at  the  time.     The  facts  of  Walker  v. 


teneiu  v.    Woodvoard  (1881),  (6)  (1870),   L,  R.   6  Q.  B.  65  ;  40 

Q.  B.  D.  318.  L.  J.  Q.  B.  65  ;  19  W.  R.  127. 

1864-65),  3  H.  &  C.  602  ;  33  (c)  (1870),  L.  R.  5  C,  P.  446. 
K.297. 
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Souih-Westem  By.  Co.  (d)  show  the  finenew  of  ihe  duti 

upon  which  the  Courts  proceed.    It  was  dedded  tl 

defendants  were  not  answerable  for  the  act  of  their  sei 

constable,  in  giving  the  plaintiflF  into  custody  on  a  ch 

assaulting  the  defendants'  servants  after   a  stmgg 

over  and  when  the  plaintiff  was  walking  quietly  awa; 

the  other  hand,  the  Court  thought  it  might  be  witi 

scope  of  the  authority  of  a  servant,  who  was  a  consli 

give  into  custody  while  a  struggle  was  going  on  and 

it  was  over,  a  person  who,  it  was  said,  refused  to  q 

company's  premises,  or  had  assaulted  the  company's  sc 

In  Moore  v.  Metropolitan  Ry.  Co,  (e),  the  company  we 

liable  for  the  act  of  an  inspector  of  one  of  their  statioi 

gave  plaintiff  into  custody  on  a  charge  of  fraud,  < 

ground  that  the  defendants  were  empowered  under  a 

of  their  Act  to  arrest  persons  committing  frauds  oad 

103,  and  that  it  might  be  presumed,  in  the  abee 

evidence  to  the  contrary,  that  the  inspector  as  rejKi 

tive  of  the  defendants  had  authority  to  arrest.    All 

cases  are  applications — ^though  not  very  obvious  or  p 

consistent — of  the  principle  stated  by  Blackburn,  J.,  in 

V.  London  and  South-Western  Ry.  Co,  (/),  that  "t 


(rf)  (1870),  li.  R.  6  C.  P.  640. 

(e)  (1872),  L.  R  8  Q.  B.  86  ;  42 
L.  J.  Q.  B.  23 ;  27  L.  T.  N.  S.  579. 
See  also  Gof  v.  Great  Northern  Ry. 
Co.  (1861),  L.  R.  2  Q.  B.  684 ;  Van 
den  Eynde  v.  Ulster  Ry.  Co.  (1871), 
6  Ir.  C.  L.  328. 

(/)  Pago  69.  Many  decisions  state 
that  the  test  is  whether  the  servant 
has  **authoritv."  This  term  is  the 
source  of  much  confusion.  It  means 
either  (1)  express  authority  given 
by  a  principal  to  an  agent ;  (2)  con- 
duct wliich  would  leave  persons  to 
believe  an  agreement  was  authorized 
by  his  principal ;  and  (3)  in  regard 
to  torts,  conduct  which  is  inci- 
dental to  and  somehow  connected 
with  the  duties  of  the  agent  or 
servant.  A  newspaper  proprietor 
is  at  Commoii  Law  liable,  as  has 
been  stated,  for  libels  published  by 


the  negligence  of  a  aenrant 
the  servant  has  been  exprei 
not  to  publish  the  particoJar 
matter.    A  banker  is   liabl 
fraud  of  a   cashier,   wh^ch 
mitted    in    some    matter  cc 
with  his  duties,   even   thoi 
fraud  be  contrary  to  the  w 
the  banker.     It  is  only  by  s 
language  that  we  can  say 
cases    that    a   person   had 
authority  to  do  that  which 
expressly  forbidden  to  do.     S* 
of  New  South   JValea  v.  Oic 
K.   5  Ap.   4.     It  is,  in  fact, 
the  master's  and  employer's  ! 
on  a  legal  fiction,  to  make 
on  a  question    of   authority 
term  has,  no  doubt,  produo 
conceptions.     A  whole  claas  o 
now  aoubtful  or  overruled, 
traced  to  its  use.  A  somewhat 


JCASTBR's  LIABnJTT  TO  THIRD  PERSONS.  289 

ao  implied  authority  to  do  all  those  things  that  are  necessary 
for  the  jNTotection  of  the  property  entrusted  to  a  person,  or 
for  fulfilling  the  duty  which  a  person  has  to  perform." 


A  master  will  be  liable  for  the  tortious  acts  of  his 
flenrant  when  assuming  to  act  for  him  if  the  master 
adopts  or  ratifies  them. 

The  principle  is  thus  stated  in  Wilson  v.  Tumman  (g) :  "  An 
^^  done  for  another  by  a  person  not  assuming  to  act  for 
hunaelf  but  for  such  other  person,  though  without  any 
pv^eoedent  authority  whatever,  becomes  the  act  of  the  principal, 
if  subsequently  i*atified  by  him,  whether  it  be  for  his  detri- 
ment or  advantage,  and  whether  it  be  founded  on  a  tort  or  a 
<^Qtract^  to  the  same  extent  and  with  all  the  consequences 
^*Uch  follow  from  the  same  act  if  done  by  his  previous 
•othority." 

^Rie  act  must  be  done  for  and  on  behalf  of  the  master  (h). 
•^^^t  is  evidence  of  ratification  is  a  question  of  fact     In 
ottier  that  ratification  be  proved,  there  must  be  a  knowledge 
^  tHe  fact  to  be  ratified  and  an  intention  to  ratify. 

Pilasters  are  liable  for  the  frauds  or  other  torts 
^*  their  servants  to  the  extent  to  which  they  are 
^ixefited  thereby. 

*Ihis  is  affirmed  in  many  cases,  and  it  is  necessary  to  refer 

S|^^4ition  arose  in  trials  for  embezzle-  Hex  y.  SmUh  (1823),  K.  &  R.  516  ; 

Bots  by  servanU  tinder  39  Geo.  III.  B^x  ▼.  Becchq^  (1817),  R.  &  K  319. 

85.    It  was  necessary  to  show  that  {g)  (1843),  6  Scott,  N.  K  p.  904. 

Bsenrant  had,  '*  by  virtue  of  such  See    Eastern   Counties    Ry,    Co,   v. 

^^^ployment,''  received  or  taken  into  Broom  (1851),    6  Ex.    314 ;  Roe  y. 

don  the  chattel  which  he  was  Birkenhead  (1851),  21  L.  J.  Ex.  90  ; 


^-^Uiged  wiUi  misappropriating.     See 
^^  to  decisions  under  this  section, 


7  Ex.  36. 
{h)   Wilson  V.  Barker  (1833),  4  B. 
T.  MeUisli,  (1805),  R.   &  R.   80  ;      &  Ad.  616. 
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here  only  to  Lord  Selborne's  judgment  in  Houldstvori/^^  r. 
City  of  Glasgow  Bank  {%) ;   and   Lord   Cranworth's  yjL&jg' 
ment  in  Addie  v.  The  Western  Bank  of  Scotland  (k). 


Companies  are  not  liable  for  the  acta  of  thei^ 
servants  if  the  acts  are  not  such  as  the  companies 
could  be  entitled  to  do. 

Under  this  head  fall  several  decisions,  of  which  the  most 
important  is  Pouitoii  v.  London  and  SouthrWestem  By. 
Co.  (I).  A  station  master  demanded  payment  for  carriage  of 
a  horse,  arrested  the  plaintiff,  who  refused  to  pay,  and  kept  him 
in  custody  for  a  time.  The  plaintiff  brought  an  action  for 
false  imprisonment.  The  company  had  no  power  under 
their  Act  to  anest  a  person  for  non-payment  of  carriage  of  a 
horse,  and  the  Court  held  that  the  action  would  not  lie,  on 
the  ground,  as  stated  by  Blackburn,  J.,  "  that  an  act  was 
done  by  the  station  master  completely  out  of  the  scope  of  his 
authority,  which  there  can  be  no  possible  ground  for  sup- 
posing the  railway  company  authorised  him  to  do,  and  a 
thing  which  could  never  be  right  on  the  part  of  the 
company  to  do.** 


Public  officers  under  Government  are  not  respon- 
sible for  torts  committed  by  their  servants. 

Thus  in  the  well-known  case  of  La'iie  v.  Cottonii  (m), 
the  Postmaster-General,  it  was  held,  incurred  no  responsi- 
bility for  the  loss  of  letters  in  the  office  by  reason  of  the 
negligence   of  a  servant ;    and   in    Whitfield  v.   Lord  Lt 

(t)  L.  R.  5  Ap.  817.  (0  (1867),  L.  R.  2  Q.  R  584  and 

(^•)  L.   R.  1  H.  of  L.   (Sc)  154  ;  640. 

Mackay  v.  Comm€rcial  Bant  of  Acic  {w)  1  Lord  Raynu  646 ;  12  Mod. 

Brun9wick  (1874),  L.  R.  5  P.  C.  394.  473. 
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Despenaei^  (n),  decided  in  1778,  it  was  held  that  case  did  not 
lie  against  the  Postmaster-General  for  a  bank  note  which 
ivas  stolen  by  one  of  the  sorters  out  of  a  letter  put  into 
the  Post  Office.     The  principles  upon  which   a  master  or 
employer  is  held  answerable  for  the  acts  of  servants  do  not 
apply  to  the  Crown.     "  If  the  master  or  employer  is  answer- 
able upon  the  principle  that  qui  facit  'per  alium  facit  per  se, 
this  would  not   apply  to    the    sovereign,   who   cannot  be 
required  to  answer  for  his  own  personal  acts.     If  it  be  said 
that  the  master  is   answerable   for  the  negligence   of  his 
wnrant,  because  it  may  be  considered  to  have  arisen  from 
Ws  own  misconduct  or  negligence  in  selecting  or  retaining 
» careless  servant,  that  principle  cannot  apply  to  the  sove- 
reign, to  whom  negligence  or  misconduct  cannot  be  imputed, 
*Dd  for  which,  if  they  occur  in   fact,  the   law  affords  no 
remedy"  (o). 

Sometimes  the  Legislature  has  expressly  relieved  Qovem- 
ment  officials  from  liability  for  the  acts  of  their  subordinates. 
See  as  to  this,  O'Ghxidy  v.  Cardwell,  in  which  the  defendant, 
Secretary  of  State  for  War,  was  held  not  personally  liable 
^  an  action  for  breach  of  contract  entered  into  by  him 
^  behalf  of  the  War  Department  (p). 

This  exemption  does  not  extend,  as  was  held  in  SvMon  v. 
Harie  (j)  and  Hall  v.  Smith  (r),  and  other  cases,  to  trustees 
^  other  bodies  which  perform  statutory  duties,  and  the 
profits  of  which  are  appropriated  to  public  purposes  («). 


A  master  is  not  liable  for  injuries  caused  by  his 


^Cowper,  764;  Nicholson  v. 
|"*"«Vi  15  East,  884 ;  see  Story  on 
^P*T.  819. 

^M  Ontertmryr.  AUomey-General 
njjk  I  Phffl.  806.  (Petition  of 
y  agiiiist  the  Crown  by  the 
fN^  of  Hoose  of  Commons  for 
1^  tf  Aunitnre,  plate,  pictares, 
or  tin  alleged  to  have  been  caused 
BjtiM  D^gUgenoe  of  servants  of  the 


Commissioners  of  Woods  and  Forests. ) 
As  to  the  liability  of  a  sheriff  for  the 
acts  of  a  bailiff,  see  fyood  y.  Finnis 
(1852),  7  Ex.  868. 

ip)  (1878),  21  W.  R.  840. 

iq)  (1815),  1  Marsh.  429. 

(r)  (1824),  2  Bing.  156. 

(«)  Mersey  Dock  Trustees  t.  Oibhs 
(1866),  L.  R.  1  H.  of  L.  98 ;  35 
L.  J.  Ex.  225. 

u  2 
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servant's  negligence  if  they  might  have  be 
avoided  by  reasonable  care  on  the  part  of  the  pen 
injured. 

What  constitutes  such  contributory  negligence  as  ^ 
disentitle  a  plaintiff  to  recover  is  a  question  which  does 
belong  exclusively  to  the  Law  of  Master  and  Servant,  an< 
need  not  be  here  discussed  (t). 


APPENDIX  A. 

It  is  fiometimes  said  that  the  present  law  as  to  the  liabflity  < 
master  for  the  torts  of  his  servants  is  a  relic  of  the  time  ^ 
services  were  performed,  as  a  rule,  by  slaves  or  viUeins  who  wen 
property  of  their  masters,  and  for  whose  acts  they  were  natarally 
responsible.  This  plausible  view  is  not  borne  out  by  the  authorities, 
clear  trace  of  the  modem  doctrine  is  to  be  foimd  in  early  authcua 
such  as  Bracton.  One  of  the  few  passages  in  his  treatise  bearing  oi 
subject  is  tlie  following  {de  Corona,  f.  158),  where,  discnssiiig  wr 
committed  by  servants,  he  puts  this  case  :  "  But  what  if  the  servai 
any  one,  in  the  absence  of  his  lord,  has  seized  the  cattle  of  any  temu 
his  lord,  and  the  tenant  himself  complains  concerning  u»  sei 
that  he  has  seized  his  cattle  unjustly,  and  detained  them  against  bail 
surety,  and  that  8er\'ant  has  called  the  Court  of  his  lord  to  waxnnt, 
the  Court  has  warranted  to  him  concerning  the  service  ?  The  ser 
shall  be  released  and  the  Court  shaU  answer  for  his  own  act 
cannot  the  Court  answer  without  the  lord,  when  the  service  toe 
the  lord  himself  ?  Yes,  so  that  the  judgment  be  amended.  But  ii 
cattle  be  seized  without  a  judgment  of  the  Court,  and  have 
claimed  by  the  lord  himself  when  he  was  present,  and  he  himselj 
refused  them  on  bail  and  not  suretv,  each  snail  be  liable,  as  it  app 
the  one  for  the  seizure  and  the  other  for  the  refusal  of  release. 
although  his  lord  himself  has  avowed  the  seizure  of  his  servant,  he 
not  acquit  the  servant,  but  he  charges  himself,  and  each  is  liable  fo: 
act  of  the  servant,  the  servant  because  he  seized  it,  and  the  lord  doi 
because  he  avows  the  act  of  his  servant,  and  because  he  refuses 
release  of  the  thing  seized).''  *' Likewise  let  it  be,  that  ncvthin^ 
been  done  by  the  Court,  nor  by  the  lord  of  the  Court,  but  cmly  Ir 

(0  Lax  Y.  Darlingtm  (IS79),L.  R.  <t  South  WeHem  By,  Co.  (ISJ 
5  Ex.  D.  28 ;  48  L.  J.  Q.  B.  143  ;  H.  &  N.  424  ;  26  L.  J.  Ex.  849, 
49  L.  J.  £x.  105  ;  Ellis  v.  London 
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ierv&i3.t,  as  if  the  servant  without  the  loitl  or  without  the  Court,  has 
lened  a  tax  upon  the  tenants  of  his  lord  as  villeins  who  are  free,  or 
wbo  Buj  that  they  are  perchance,  when  they  are  serfs,  and  afterwajpds, 
when,  lie  has  of  his  own  authority  made  a  distress,  and  the  cattle  upon 
the  complaint  of  the  tenant  have  been  released  by  the  viscount  upon 
litii  CLOU  surety,  and  a  complaint  has  been  made  only  respecting  the 
KpnLXxt  without  the  lord,  it  is  asked  whether  the  servant  can  or  ought 
toaa^^^rer  without  the  lord,  and  to  bring  the  case  to  judgment  without 
him?  In  which  case,  it  will  have  to  be  inquired  from  the  lord,  whether 
he  will  avow  the  act  of  his  servants  or  not,  but  if  not,  then  the  lord 
may  ctxuend  it,  but  if  he  has  avowed,  or  not  amended  it,  he  makes  the 
injury  hia  own,  if  there  has  been  any  injury.''  Neither  in  that 
]MM8i|^e  nor  any  other,  as  far  as  I  know,  in  Bracton,  U  there  anything 
to  sKow  that  a  master  was  regarded  or  liable  for  the  conduct  of  his 
viUeixi.  when  acting  without  orders.  Apparentlv  the  master  was  liable 
Cor  tLa.€5  acts  of  his  villeins  when  he  had  ratified  them,  or  what  is  the 
Htme,  liad  availed  himself  of  what  was  done  or  refused  to  release  what 
had  l>ecn  seized  bv  them.  I  um  not  aware  of  any  case  in  the  Year  BooJks,  or 
any  pcuaage  in  Plowden's  Reports,  Rostell,  or  Fitzherbert,  which  clearly 
lays  <J.own  the  doctrine  now  accepted.  No  doubt,  instances  are  to  be 
^oimd  in  which  actions  were  brought  (for  example,  Beidieu  v.  Finglam,  2 
H.  I'V.,  foL  18,  pL  6),  against  masters  for  the  acts  of  their  servants  on  a 
costozra  of  the  realm.  Thus  a  person  was  held  answerable  for  the  spread 
of  fire  when  it  was  due  to  his  guest  or  servant :  Cowell's  Institutes,  207, 
and  acrtions  on  the  case  lay  against  innkeepers  for  the  loss  of  goods  by  theii* 
•a^wuata.  That  the  law  was  not  understood  as  it  is  now  will  be  seen 
fitm  'Uie  following  citations  from  Kolle's  Abridg.  Action  on  Case,  95  : 
*^lf  SL  aerrant,  who  is  my  merchant,  sells  an  unsoimd  horse  or  other 
rhttfc^l  at  a  fail  to  a  man,  no  action  lies  against  the  master  for  the  deceit, 
for  h.e  did  not  command  the  servant  to  sell  this  to  any  one  in  particular : " 
9  Hea.  YL,  sa 

O^lxer  authorities  might  be  cited  to  show  that  a  master  was  not 

iapP<^«ed  to  be  liable  if  a  ser\'ant  abused  liis  authority.    Thus  Popham, 

C.  J-,  lays  it  down  in  JValtham  v.  Mulgar,  Moore,  776  (3  James  I.), 

that     ^^  where  a  master  sends  his  sen^ant  to  do  an  unlawful  act  he 

il>w.   answer  for  him  if  he  mode  a  miutake  in  doing  the  act.    But 

where  he  sent  him  to  do  a  lawful  act  as  here  to  take  the  goods  of  the 

cneaaies  of  the  king,  and  he  takes  the  goods  of  a  friend,  the  master  shall 

^  answer.    If  a  master  send  his  sei-vant  to  market  to  buy  or  sell,  and 

hj»it>b  or  kill  by  the  way,  the  master  shall  not  answer,  but  if  he  sent 

■^  to  beat  one,  and  he  kill  or  mistake  the  person  and  kill  another, 

^  xdhater  is  a  murderer."     Dodderidge  argued  that  the  master  was 

^^erable  in  all  public  matters.    In  this  case  the  question  was  whether 

"^  <>^nier  of  a  vessel  with  letters  of  marque  to  seize  Spanish  sliips  was 

?S^luible  to  the  subjects  of  a  friendly  State  whose  ship  had  been  wrong- 

^^T  taken.     It  does  not  appear  to  have  been  contended,  as  of  course 

^'^''^^^  be  done  in  such  circumstances  in  the  present  day,  that  a  master  as 

f^9^i^eral  rule  was  liable  for  the  acts  of  his  servants  in  their  employment. 

}^   sole  contention  was  that  the  master  was  liable  in  all  public 

f?^^^enL    As  late  as  the  time  of  Charles  11.  the  modem  doctrine  was 

^^ally  denied   in  Kingston  v.   Booth  (1683X  Skinner,  228,  where 

^r*]^  justices  of  the  King's  Bench  laid  down  the  following  rule : — "  If  1 

^^^iKiaiid  my  servant  to  do  what  is  lawful,  and  he  misbehave  himself, 

<io  morey  I  shall  not  answer  for  my  servant,  but  my  servant  for  him- 
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self,  for  that  it  was  liis  own  act ;  otlierwise  it  was  in  the  power  of  eve 
8<'rvant  to  subject  his  master  to  what  actions  or  penaltiefi  he  pleaai 
Thirdly,  if  I  command  my  senant  to  do  a  lawful  act,  as  in  this  case, 
])ull  down  a  little  wooden  house  (wherein  the  plaintiff  was  and  wov 
not  come  out,  and  which  was  carried  upon  wheels  into  the  house  totri 
the  defendant  out  of  possession)  and  bid  them  take  care  they  hurt  i 
the  plaintiff ;  if  in  this  doing  my  servant  wound  the  plaintiff,  in  tresp 
and  assault  oi  wounding  brought  against  me,  I  may  plead  ^  not  guilt 
and  give  this  in  evidence,  for  that  I  was  not  guOty  of  the  wonndin 
and  the  pulling  down  the  house  was  a  lawful  act*' 

The  Doctor  and  Student   (published  1518),   at  p.  237,  recogni 

the  distinction  between  sale  to  a  particular  person  and  sale  general 

See  also  Noy's  Maxims  (published  1641),  where  it  ia  said  at  p.  95,  c  ' 

*'  If  a  servant  keeps  his  mastei-'s  fire  negligently,  an  action  lies  against  1 

master ;  otherwise,  if  he  carry  it  negligently  in  the  street.     If  I  oo 

mand  my  servant  to  distrain,  and  he  ride  on  the  horse  taken  for  1 

distress,  he  shall  be  punished,  not  I.     If  a  man  command  his  aenn 

to  sell  a  thing  which  is  defective  generally  to  whom  he  can  sell  it,  dec 

lies  not  against  him  ;  otherwise  if  he  bid  him  sell  it  to  such  a  man, 

does/'    The  doctiine  stated  in  the  text  is  usually  said  to  have  been  fi 

kid  down  in  Midiael  v.  Al^stree,  2  Lev.  (1676),  172,  3  Keb.  660, 

action  on  the  case  against  a  master  and  f^rvant  for  bringing  horses 

train  in  Lincoln's  Inn  Fields,  whereby  the  plaintiif  was  injured.    JiH 

ment  was  given  for  the  plaintiif.    ^  It  shall  be  intended  the  mas 

sent  the  servant  to  train  the  horses  there."    In  the  report  in  Veni 

(i.  295),  no  mention  is  made  of  this  point  or  indeed  of  the  action  bej 

against  the  master,  and  in  the  report  m  Keble  the  master's  liability 

apparently  justified  by  t)ie  fact  that  he  ordered  the  horses  to  be  broQj 

to  an  open  })ublic  ])lace.   The  modem  doctrine  was  more  clearly  affim 

by  Holt,  C.  J.,  in  Tnrbervilk  v.  Stanvp^  Comb.  459,  in  ICOk  dedc 

only  a  few  years  after  Kimjston  v.  BooUi^  already  mentioned — widch  i 

an  action  against  a  person  for  allowing  fire  to  extend  beyond  his  clc 

Holt,  C.  J.,  observed,  *'  Though  I  am  not  Ix^und  by  the  act  of  a  Strang 

in  any  case,  yet  if  mv  sen'ant  doth  anything  pi'ejudicial  to  anotl 

it  shall  bind  me,  where  it  may  be  presuuicd  that  he  acts  by  : 

authority,  being  about  my  business."    The  same  view  was  taken 

MUldUion  v.  Fowler  (1699),  1  Salk.  282.    {Nid  PriuSy  coram  Holt,  C. 

This  was  an  action  on  the  case  against  defendants,  masters  of  a  stage  coa 

A  trunk  was  delivered  to  their  coacbman  ;  it  was  lost  out  of  the  coa 

man's  possession.     It  seems  that  no  money  was  paid  to  the  defenda 

for  carrying  the  trunk  ;  Holt,  C.  J.,  held  that  an  action  did  not  lie,  < 

the  plaintiif  was  nonsuited.     He  thus  laid  down  the  iiile  :  ^'nomaste 

chargeable  with  the  acts  of  his  seri-ant  but  when  he  acts  in  execuiian 

the  authority  given  by  his  master,  and  then  the  act  of  the  servant  is 

act  of  the  master."    See  also  Jones  v.  Hart  (1699),  2  Salk.  441  ;  L.  £ 

736  (a  pawnbroker's  servant  took  a  pa^n ;  the  pawner  tendered 

money  to  the  servant,  who  said  he  had  lost  the  goods  ;  held  by  H 

C.  J.,  that  action  for  trover  lay  against  the  master)  ;  Hem  v.  ifick 

Holt,  46. 

For  an  account  of  the  Roman  law  as  to  liabilities  of  masteis, 
Die  Haftung  fur  Fr&tnde  Culpa  nach  Romische  Jiedit,  von  Dr.  P. 
Von  Wyss ;  Potliier,  Oblig.  121 ;  M.  Sourdat's  Traiti  de  la  Betpi 
alilite. 

The  variety  of  reasons  given  for  the  existence  of  this  liability  is  v 
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Muiniung.  (1.)  The  sen-aut  is  tlie  agent  of  his  employer,  and  the 
liability  of  the  latter  is  but  an  instance  of  the  doctrine  Qui  facit  per 
oUtm  facit  per  se.  Alderson,  £.,  in  Ilutdiiiusoa  v.  The  York,  NewcadUj 
And  Berwick  Ry,  Co.,  5  Ex.  343  ;  Loi-d  Cranworth  in  BartonelkiU  Coal 
(V  y.UM,  3  Maccj.  266.  This  reason  scarcely  accounts  for  the  liability 
of  nmsten  for  acts  which  they  have  forbidden  and  in  circumstances  in 
which  an  action  would  lie  in  cose,  but  nut  trespis:^.  (2.)  *^  The  reason 
that  I  am  liable,"  says  Lonl  Brougham  in  Duncan  v.  FindUtter,  6  C. 
&  F.  910,  **is  this,  that  by  employing  him  (the  serviuit)  I  set  the  whole 
thin;;  in  motion,  and  wliat  he  does,  being  done  for  my  benetit  and  under 
my  direction,  I  am  res^xinsible  for  the  c^msequences  and  doing  it " — a 
RMon  which  does  not  seem  to  apply  to  work  not  dangerous  in  itself, 
•nd  which  would  justify  imposing  responsibility  upon  one  who  employed 
i  wntiactor  equally  with  one  who  employed  a  servant.  See  Best.  C.  J., 
ia  Hall  y.  Smith,  2  Biug.  160.  (3.)  "  There  ought  to  be  a  remedy  against 
MUiie  person  capable  of  i^iying  damages  to  those  injured  : "  Willes,  J.,  in 
fmpM  V.  General  Omnihus  Co,  (4.)  "  He  (the  master)  is  liable  for  an 
injniy  done  to  a  stranger  by  his  servant  acting  within  the  HCO])e  of  the 
liter's  authority,  because  the  stranger  has  had  no  liand  in  the  choice  : " 
Bnmwdl,  B.,  in  Swatnson  v.  North-Eastern  Ilij.  Co,  ;  a  reason  which 
Menu  to  have  force  only  when  a  master  has  been  guilty  of  some  fault  in 
the  choice  of  his  sen^ants.  (5.)  Holt,  C.  J.,  in  Hern  v.  NidwU,  1  Salk. 
^  an  action  for  deceit,  puts  the  law  on  the  gitnuid  that  as  some- 
Wy  must  suffer,  it  is  but  right  the  i)er8on  who  employed  the 
<J««ivijr  should  do  so.  (6.)  "As  in  strictness  everybody  ought 
to  transact  his  aflEiairs,  and  it  is  by  the  favour  and  indulgence  of 
the  law  that  he  can  delegate  the  ix)wer  of  acting  for  liim  to  another, 
It  is  highly  reasonable  that  he  should  answer  for  such  substi- 
tute, at  least  cimliter,  and  that  his  acts,  being  pursuant  to  the  authority 
siren  hun,  should  be  deemed  acts  of  the  master  :  "  Bacon's  Abridgment, 
•Waiter  and  Ser\'ant.  (7.)  Bentham,  in  his  Principles  of  Pen(d  Law 
(vol  L  383  of  Works),  puts  the  master's  i-esjionsibility  upon  the  following 
S'oiinds :  **  The  obligation  imposed  upon  the  master  acts  as  a  punish- 
^Qttt,  and  diminishes  the  chances  of  similar  ini.sfortunes.  He  is  interested 
Ui  knowing  the  character  and  watching  over  the  conduct  of  them  for 
'whom  he  is  answerable.  The  law  makes  him  an  inspector  of  2>olice,  a 
^JMtie  mamstrate,  by  rendering  him  answerable  for  their  imprudence." 
T^  aeems  the  ground  on  which  the  nde  of  law  can  be  justified. 


APPENDIX  B. 

'^following  are  the  chief  caees  on  the  suhjed:- 


LlABIUTi'.  No   LlABIIJTY. 

McManus  v.  Cridcett  (1800),    1 


.  ^flwn  V.  Kmn€ll  (1828),  1  M. 
*  ^'  n\ ;  3  C.  &  P.  167.     (Person 


East,  106.     (See  \\  286.) 


^^onally  employed  by  defen-  Croft  v.  Alison  (1821),  4  B.  & 

^'  08  his  aervant  took  the  horse      Aid.  590.     (See  p.  286.) 

•*iother  when  on  defendant's  Mackenzie  v.  McLeod  (1834),  10 
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buAinefls ;  jury  fouud  tliat  the 
liorse  was  taken  vdth  defendant's 
implied  consent  or  authority  ;  de- 
fendant liable ;  Court  refused  a 
new  trial.) 

Gregory  v.  Piper  (1829),  9  B.  & 

0.  591.     (See  p.  277.) 
Chandler  v.   Broughton  (1832), 

1  C.  &  M.  29.  (Defendant  sitting 
iu  a  m^f  beside  his  servant,  who 
was  dnving ;  horse  ran  away ; 
action  in  trespass  lay.) 

Joel  V.  Morison  (1834),  6  C.  &  P. 

001.  (See  p.  284.) 

Booth  V.  Mister  (1835),  7  C.  &  P. 
66.     (See  p.  277.) 

Sleath  V.  lVU80n{lS3d), 9  C.  &  P. 
607  ;  2M.&  R.  181.   (See  p.  285.) 

G%l€s  V.  Taff  VaU  Ru.  Co.  (1853), 

2  E.  &  B.  822.  (Plaintiff  con- 
tracted to  plant  hedges  for  de- 
fendants ;  placed  thorn  plants  in 
a  piece  of  ground  close  to  defen- 
dants' station.  The  general  super- 
intendent of  the  line  refused  to 
let  them  be  removed  ;  defendant 
liable  in  trover  on  the  *  ^und 
(Jervis,  C.  J.),  that  "it  is  the 
duty  of  the  company,  carrying 
on  a  business,  to  leave  upon  the 
spot  some  one  with  authority  to 
deal  on  l>ehalf  of  the  company 
with  all  cases  arising;  in  the  course 
of  their  traftic  as  the  exigency  of 
the  case  may  demand.*') 

Patten  v.  Pea  (1857),  2  C.  B. 
N.  S.  606 ;  3  Jur.  N.  S.  892  ; 
20  L.  J.  C.  P.  235.  (The  de- 
fendant's general  manager  had  a 
hon<e  and  ^ig  of  his  own.  They 
were  kept  tor  him  at  his  master^ 
ex])eiu<e,  and  occasionally  used  in 
hi8  master's  business.  In  going 
>nth  the  authority  of  defendant 
upon  the  defendant's  business  with 
the  horse  and  gig,  he  drove  a^inst 
plaintiff's  horse.  Imniaterifd  that 
the  manager  was  also  going  on 
private  business.) 

Goff  V.  Great  NortJiern  Ry.  Co. 
(1861),  3  E.  &  E.  672  ;  30  L.  J. 
Q.  B.  148.  (Plaintiff,  at  the  instance 
of  ticket-collector,  defendants'  in- 


NO  LlABIUTT. 

Bing.  385.  (Houftemaid  lighted 
straw  in  order  to  clean  a  smokj 
chimney ;  master  not  liable  on 
the  ground  that  it  was  no  part  of 
her  duty  to  clean  the  chimney.)  ' 

LyoM  v.  Martin  (1838),  8  A.  & 
K  512;  3  N.  &  P.  509.  (See 
p.  282.) 

Lamb  v.  Palk  (1B40X  9  C.  &  P. 
629.    (See  p.  286.) 

Gordon  v.  Roll  (18491  4  Ex. 
365  ;  7  D.  &  L.  87  ;  18  L.  J.  Ex. 
432.  (Defendant,  a  contractor  for 
certain  works,  employed  sub- 
contractor, whose  men  in  the 
execution  of  the  works  but  without 
the  defendant's  authority  used 
the  plaintiff's  crane,  and  broke  it ; 
defendant  not  liable  in  an  action 
of  trespass.) 

Eastern  Counties  Ry,  Co.  v. 
Broom  (1851),  6  Ex.  314.  (Ser- 
vant of  a  railway  company  took 
plaintiff,  a  passenger,  into  custody 
for  an  alleged  breach  of  a  bye- 
law,  &c.,  and  carried  him  before  a 
magistrate.  The  attorney  of  the 
company  attended  to  prosecute ; 
helil  no  evidence  of  authority,  on 
the  ground  that  "it  was  not 
shown  there  had  been  any  direc- 
tions given  to  the  (ser\'Bnts)  in 
general  to  enforce  tlie  bye-laws 
and  no  e\idence  of  ratification." 
This  case  seems  not  reconcilable 
with  Giles  v.  Taff  VaU  Co.  See 
Goff  V.  Great  Northern  Ry.  Co.,  and 
Bank  of  New  South  IVales  t. 
Owstoii.) 

Roe  V.  Birkenhead  Ry.  Co.  (1851X 
7  Ex.  36.  (Plaintiff,  a  passenger, 
who  refused  to  pay  an  additional 
fare,  was  taken  mto  custody  by  a 
railway  servant  acting  under  the 
direction  of  the  superintendent  of 
the  station  ;  defendants  not  liable. 
There  was  doubt  whether  the 
servimtA  were  really  the  sen^ants 
of  tlie  compimy ;  Aldersou,  B. 
But  the  case  is  doubtfuL) 

Mitchell  v.  Crasweller  (1853),  28 
L.  J.  C.  P.  100;  13  C.  B.  237. 
(See  p.  285.) 
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or  of  police,  and  Buperinten- 
f  liiie,chaiged  with  travelling 
at  a  ticket  with  intent  to  de- 
**  We  think  it  a  reasonable 
noe  that,  in  the  conduct  of 
bnsiiieis,  the  company  have 
s  spot  officen  with  authority 
exmine,  without  the  delay  at- 
ig  on  conyeningthe  directon, 
ler  the  servants  of  the  com- 
ahall  or  shall  not,  on  the 
iny's  behalf,  apprehend  a 
I  accused  of  this  offence.") 
wumr  V.  Greenwood  (1861), 
&  N.  369,  and  7  H.  &  N. 
8  Jar.  N.  S.  24 ;  30  L.  J. 
89  and  327  ;  9  W.  R.  785 ; 
T.  N.  S.  833.  (Defendant 
for  the  act  of  his  servant,  a 
of  an  omnibus,  in  forcibly 
ing  passenger  whom  he  be- 
to  oe  drunk.  **  It  is  not  con- 
itfor  the  master  personally  to 
et  the  omnibus,  and  he  put« 
aid  in  his  place  ;  therefore  if 
tfd  forms  a  wrong  judgment 
aster  is  responsible.") 
^mty.  General  Omniims  Co,, 
(,  3  H.  &  C.  526.  (See  p.  280.) 
«  T.  Defries  (1866),  7  B.  &  S. 
(Defendants  sent  their  barge 
management  of  lighterman 
rharf  to  bring  it  alongside. 
zgestion  of  foreman  of  wharf, 
i^hterman  moved  away 
the  wharf  plaintiff's  barge 
istened  it  to  a  pile  in  the 
The  plaintiff's  biirge  settled 
rojecbon  in  bed  of  river  and 
joied.) 

U  v.  London  and  North- 
yi  By,  Co.  (1866),  L.  R.  1  Q. 
;  35  L.  J.  Q.  B.  105.  (Gate- 
'  inviting  plaintiff  to  posts 
railway  crossing.) 
trhnan  v.  Pearson  (1868),  L. 
C.  P.  422.  (Defendant,  a 
:tor,  employed  men  and 
;  the  men  were  allowed  an 
)r  dinner,  but  not  allowed 
ft  the  horses.  One  of  the 
it  his  horse  unattended  ;  it 
way;  held    that    it    wa.s 


No  Liability. 

Lyyo  V.  Newbold  (1854),  9  Ex. 
302 ;  2  C.  L.  449  ;  23  L.  J.  Ex. 
108.  (Plaintiff  agreed  to  carry 
defendant's  goods  for  her  in  his 
cart ;  defendant'8  ser^-aiit,  without 
defendant's  authority,  allowed 
ulaintitf  to  ride  on  the  cart ;  cart 
bi-oke  down,  and  the  plaintiff  in- 
jured.) 

Murphy  v.  Caralli  (1864),  3  H. 
&  C.  462.  (Bales  of  cotton  stored 
insecurelv  in  a  warehouse  bv 
porters  in  the  defendant's  employ- 
ment under  tlie  superintendence 
of  J.,  the  warehouse-keeper  eni- 

Sloyed  by  the  owner  of  warehouse ; 
efendant  not  liable,  the  Ijales 
having  been  stowed  under  J.*a 
directions.) 

JFUliam  v.  Jones  (1865),  33  L. 
J.  Ex.  297  ;  3  H.  &  C.  602.  (See 
p.  287.) 

Poulton  v.  London  and  SoutJi^ 
Western  Ry,  Co.  (1867),  L.  R  2 
Q.  B.  534.     (See  p.  290.) 

Storey  v.  Ashton  (1869),  L.  R.  4 
Q.  B.  476  ;  38  L.  J.  Q.  B.  223  ; 
17  W.  R.  727 ;  10  B.  &  S.  337. 
(A  carman,  sent  with  horse  and 
cart  by  his  employer,  a  wine- 
mei'chant,  to  deliver  wine  and 
bring  back  empty  bottles  ;  while 
returning,  after  ousiness  hourH,  lie 
drove  out  of  his  way  on  business, 
not  his  master's  ;  while  he  was  so 
driving,  the  plaintiff  was  nm  over.) 

Edwards  v.  London  and  Nortlv- 
Western  Ry,  Co.  (Mav,  1870),  L. 
R.  5  C.  P.  445  ;  39  "L.  J.  C.  P. 
241  ;  22  L.  T.  656 ;  18  W.  R. 
834.    (See  p.  287.) 

Walker  v.  Soutli  Eastern  Ry,  Co. 
1870),  L.  R.  5  C.  P.  640 ;  39  L. 

C.  P.  346  ;  23  L.  T.  14 ;  18 
W.  R.  1032.     (See  p.  287.) 

Allen  v.  London  and  Great 
Western  Ry,  Co.  (1870),  L.  R.  6 
Q.  B.  65  ;  40  L.  J.  Q.  B.  65  ;  23  L. 
T.  612;  19  W.  R.  127.  (See 
p.  287.) 

Foreman  v.  Mayor  of  Canterbury 
(1871),  L.  R.  6  Q.  B.  214.  (De- 
fendants liable  for  negligence  of 
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Liability. 
properly  left  to  the  jury  to  aay 
whether  diiver  was  acting  within 
Bcope  uf  hi8  employment,  and  that 
they  wei-c  justitted  in  luiding  that 
he  was.) 

Van  Den  Enynde  v.  Ulster  liy. 
Co.  (187n,  5  Ir.  C.  L.  6  and 
328.  (A  clerk  of  the  defendants, 
while  issuing  tickets,  erroneously 
thought  he  had  seen  a  ticket  in 
the  plaintiff's  hand ;  charged  him 
with  having  stolen  a  ticket ;  and 
detained  him  ;  defendants  liable.) 

Moore  v.  MetrojMtan  By,  Co, 
(1872),  L.  U.  8  Q.  B.  36  ;  42  L.  J. 
g.  B.  23  ;  27  L.  T.  579  ;  2]  W.  R. 
145.     (See  p.  288.) 

Bay  ley  V.  Mandust^  and  Stafford- 
shire By,  Co.  (1872),  L.  R.  7  C.  P. 
415  ;  41  L.  J.  C.  P.  278.  (Plaintiff 
took  his  seat  in  defendants'  train 
for  Macclesfield  ;  a  porter  of  the 
defendimts,  supposing  he  was  in 
the  wrong  tram,  violently  pulled 
him  out  and  injured  him.) 

f^Fard  v.  General  Chnnibus  Co, 
(1873),  42  L.  J.  C.  P.  265  ;  28  L. 
T.  860  ;  affinned,  27  L.  T.  761  ; 
21  W.  R.  358.  (Blow  struck  by 
<l river  of  defendants'  omnibus  at 
driver  of  another  omnibus  ;  pas- 
senger in  former  injured ;  Court 
refused  to  set  aside  verdict  for 
])laintiff  on  the  ground  that  there 
>vas  evidence  of  negligence  in  the 
course  of  employment.) 

Bums  V.  PouUom  (1873),  L.  R. 
8  C.  P.  563  ;  42  L.  J.  C.  P.  302  ; 
29  L.  T.  329 ;  22  W.  R.  20.  (De- 
fendant, a  stevedore,  employed  to 
ship  rails,  had  a  foreman,  whose 
duty  it  was  to  carry  the  rails  to  the 
ship  after  the  carman  had  broujjht 
tliem  to  the  quay,  jmd  unloaded 
them.  The  foreman  voluntarily 
got  into  the  cai-t,  and  negligently 
unloaded  some  rails  whereby  the 
jdaintiff  was  injured.  Evidence 
lor  a  jury  that  foreman  was  acting 
within  scope  of  his  duty  so  as  to 
make  stevedore  liable.  Brett,  J., 
dissenting.) 
Teblmtty.  Bristol  Ry,Co,(l670),  L. 


No  Liability. 
servants   employed   in   lepoi 
rood.) 

C&rmick  v.  Digby  (1876),  9 
C.  L.  557.  (Defendant's 
and  herd  got  leave  to  go  to 
neighbouring  town,  ou  business 
his  own,  with  his  master's  ho 
and  cart ;  it  was  afterwards 
that  he  should  bring  home  m< 
for  the  defendant ;  lie  drove 


cart  so  negligently  as  to  injure  tliK:mI-Ji£ 
plaintiff;  Court  refused  to  holdEj».f^<l 


Xle- 


as  matter  of  law,  defendant  liable 

Baynery,  Mitchell (IS77),1j.^  : 
C.  P.  D.  357.  (Defendant's 
without  his  master^s  ])ennis8ioiKv:c»-<^.> 
took  hoiiite  and  cart  out  of  hiS^Mf  ^ 
master's  stable  to  deliver  a  child'*-^:^XJl^* 
coffin  at  a  relative's  house  ;  h» 
picked  up  two  or  three  bairels 
public-houses  which  defendan 
supplied.  He  drove  agains 
plaintiffs  cart,  and  injured  it 

Bank  of  New  South   Wales 
OwsUm  (1879),  L.  R.  4  Ap.  27 
(Action  for  malicious  prosecutioar4 
against  a  bank  ;  prosecution  insti-  ~ 
tuted  by  bank  inana^r;  no  im 
plied  authority  from  his  position ' 
institute  prosecutions.) 

Bolingorooke    v.    Local    BoarrfV>' 
Sivind&n  (1874),  L.  R.  9  C.  P.  576 
43  L.  J.  C.  P.  575  ;  3  L,  T.  723 
23  W.  R.  47.     (See  p.  28a) 

Stevens     v.     kVooivxird   (1881).  ^ 
L.  R.  6  Q.  B.  D.  318.   (See  p.  286.)^ - 
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78 ;  40  L,  J.  Q.  B.  78  ; 
72 ;  19  W.  R.  383.  (The 
defendantsand  two  other 
mptnies  were  adjoining, 
laaengers  of  the  different 
I  paased  from  one  to  the 

whole  area  being  used 
dL  The  plaintiff,  while 
tlorm  of  the  defendants 
ly  from  the  terminus  of 
oompaniea  to  the  booking 
mother,  was  injured  by 
jenee  of  a  porter  of  the 
L  Defendants  liable,  al- 
lintiff  not  a  passenger  of 

lantsO 

T.  Commercial  Bank  of 
mffide  (1874),  L.  K  5  P. 
Cashier  of  a  bank  who 

mani^r,  fraudulently 
laintifito  accept  certain 

defendants  obtained  the 
the  bills.) 

If  V.  Smith  (1877),  L.  R. 
.279;  46 L.  J. Q. B. 470 ; 
i09 ;  25  W.  R.  384.  (Cab- 
ible  for  negligence  of 
D,  on  his  return  to  owner's 
fve  a  little  way  from  them 
le  snuff  for  himsel£) 
!f  V.    Midland   By.   Co. 

R6Q.B.D.287.  (Ac- 
aaliciouB  prosecution  lies 
company.) 

Scotch  Cases. 
iT.lfa<^om(1817),19F. 
L  S.  App.  20.    (The  ser- 
lefendant  cut  down  a  tree 

Sublic  road  ;  it  fell  upon 
a  man  ;  the  defenoant 
, — ^he  being  at  the  time 
ind  having  given  no 
to  cut  the  tree,  nor 
y  any  authority  to  cut 
lat  locality.) 

.6raAam(1852),14D.615. 
r  sent  his  servant  with 
.  horse  to  a  fair  at  such  a 
iai  the  ser^'ant  was  obliged 
for  the  night ;  action  by 
stable  for  loss  of  horses 


No  Liabilitt. 


Scotch  Cases. 
Waldie  v.  Duke  of  Boxburgh 
(1822),  1  S.  367.  (R.  obtained 
an  interdict  against  W.  from  deepen- 
ing part  of  the  river  Tweed  ;  W.'s 
servant,  in  his  master's  absence, 
and  against  his  express  orders,  com- 
mitted a  breach  of  the  interdict ; 
W.  not  responsible.) 
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Scotch  Cases. 
and  cattle  which  defendant's  hone 
had  infected  with  glanders.) 

Faulds  Y.  Toum8end{im\),  23  D. 
437  ;  33  Jur.  224.  (A  manufactur- 
ing chemist,  whose  business  con- 
sisted partly  in  boiling  down  the 
carcases  of  horses  for  manure,  liable 
in  the  full  value  of  a  stolen  horse, 
which  had  been  purchased  by  his 
servant  and  used  for  the  above 
Dumose*) 

Gregory  v.  Hill  (1869),  8  R.  282. 
(Defendant  employed  foreman  and 
masons  to  build  a  house,  and  paid 
them  wages  ;  he  also  entered  into 
a  contract  with  a  carpenter  for 
carpenter  8  work  ;  held  that  the 
delendant  was  liable  for  injuries 
to  cari)enter  by  the  negligence  of 
t]ie  nuisons.) 

American  Cases. 

Philadelphia  and  Heading  By. 
Co.  v.  JJerby  (1852),  14  How.  468. 
(Defendants  liable  for  collision 
caused  by  servants  di)<obeying  an 
express  oi-der.) 

Carman  v.  Mayor  of  New  York 
(1862),  14  Abb.  301.  (Owner  of 
bind  employed  workmen  to  cut 
trees  on  his  own  Laid  witliout 
employing  a  competent  superin- 
tendent, or  instructing  them  as  to 
the  boundaries  ;  delendant  liable 
lor  trees  of  i)laintitl'  which  his 
workmen  ignoi  antly  cut  down  and 
removed.) 

AWwrf  V.  )yolf  (1860),  8  Sm. 
356.     (JSee  pige  272.) 

Chayman  v.  New  York  Central 
Ry.  Co.  (1865).  (Defendants  liable 
for  torts  of  ser\'ants  when  drunk.) 

Lannen  v.  Albany  Gas  LiglU  Co. 
(1871),  44  N.  Y.  459.  (Defendants, 
informed  that  eas  was  escaping  in 
the  cellar  of  a  house,  sent  servant 
to  ascertain  where  the  leak  was  ; 
the  senant  lighted  a  match  lor 
this  purpose,  and  an  ex])lo8iun 
took  place  ;  defendants  liable.) 

JVolfey.AIersereau  {lSo\i)f  4  Duer 
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American  Cases. 

Wright  V.  Wileoz  (1838), 
Wend.  343.  (Master  not  U 
when  a  servant  wilfully  threw  f 
off  a  waggon  and  drove  over  hi 

Mali  V.  Lard  (1868),  39  > 
381.  (Defendant  not  liable 
the  act  of  his  superintendei] 
arresting  and  searching 
plaintiff,  on  a  charge  of  st© 
g0(Mls  from  the  defendant.) 

Fraser  v.  Freeman  (1871 X  4 
Y.  566.  Defendant,  under  i 
of  right,  endeavoured  to  fore 
way,  witli  the  aid  of  his  ser 
into  premises  of  plaintiH*s  i 
tate  ;  scr\'nnt  shot  the  latt< 
the  struggle  ;  defendant  not  li 
in  the  absence  of  evidence 
shot  was  fiivd  with  assent  o 
direction  of  defendant.) 
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LiABiLiTT.  No  Liability. 

American  Cases. 
(No  defence  that  defendant's 
int  wilfully  drove  against 
itiflTs  waffgon,  if  he  did  so  in 
r to avoidgrcttter  peril,  which 
10  the  defendant's  interest  to 

lUroad  Co,  v.  Hanning  (1872). 
TaL  649.  (Contractor  agreea 
mish  the  materials  and  labour 
Miilding  a-  wharf ;  to  do  the 
:  under  the  direction  and 
rriBiDn  of  the  railwaj  corn- 
's engineer  and  to  his  satis- 
m:  ue  company  liable  for 
legugenee  of  the  contractor  or 
ervants.) 


i 
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CHAPTER  XXIX. 

master's  liability  to  servants. 

A  MASTER  is  not  liable  at  Common  Law  to  his  servai^^^-^^ . 
for  the  acts  of  fellow  servants  in  the  course  of 
employment. 

This  has  been  altered  by  the  Employers'  Liability  Act 
1880,  which  is  printed  in  the  second  part  of  this  volum 
But  as  the  Common  Law  is  still  partly  in  force,  it  will 
advisable  to  state  what  it  was  before  the  passing  of  that 
The  reasons  assigned  for  the  exemption  above  stated  are  ver^ 
various.    Sometimes  it  is  put  on  the  ground  of  general  poli 
and  on  the  inexpediency  of  exposing  a  master  to  a  multipli- 
city of  actions  (a).    Sometimes  the  reason  assigned  is  that 
servant  does,  as  an  implied  part  of  the  contract  betwee 
himself  and  his  master,  take  upon  himself  the  natural 
and  perils  incident  to  the  performance  of  his  services  (6) 
or  it  is  said  that  the  liability  of  the  master  for  the  acts  of  tfa 
servant  is  an  exception  which  ought  not  to  be  extended,  andl^ 
that  the  servant  has  no  cause  of  action  against  his  fellow — 
servant  because,  "  he  has  not  stipulated  for  a  right  of  action 
against  his  master  if  he  sustains  damage  from  the  negligence- 
of  a  fellow  servant "  (c).     Perhaps  the  most  generally  accepted 
reason   is  that  stated  by  Shaw,  J.,  in  Fai^well  v.  Boston 
Railroad  Co.  (d).    *'  The  implied  contract  of  the  master  does 

(a)  Priestley  y.  Fowler  {1S37),  3M.  (c)  Bramwell,  B.,  in  Swanuan  t. 

&  W.  1.  the   NortK-JEasiem   Ry.   Co,   (1878), 

(h)  M&rgan  v.  VaU  of  Neath  By.  L.  R.  8  Ex.  D.  341 ;  47  L.  J.  Ex. 

Co.,  33  L.  J.  Q.  B.  260  ;  5  B.  A  S.  872  ;  88  L.  T.  201 ;  26  W.  R.  418. 

670 ;  L.  R.  1  Q.  B.  149.  {d)  4  Met.  (Mass.)  49. 
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to  iDdemnify  the  servant  against  the  negligence 
bat  himself;  and  he  is  not  liable  in  tort,  &s  for  the 

of  his  servant,  because  the  person  suffering  does 
iowaxdft  him  in  the  relation  of  a  stranger,  but  is  one 
ts  are  regulated,  by  contiuct  express  or  implied." 
er  be  the  true  reason,  it  has  been  undisputed  law 
decision  of  the  Exchequer  Court  in  PA^stley  v. 
1837  (e),  that  a  master  is  not  answerable  to  one 
r  the  conduct  of  another  in  the  same  common 
it.  How  far  this  has  been  altered  by  legislation 
bsequently  explained ;  for  the  present  I  state  the 
Law.  "The  principle  is,"  said  Alderson,  B.,  in 
m  V.  York,  Newcastle  <t  Berwick  Railway  Co.  (/), 
rvant,  when  he  engages  to  serve  a  master,  under- 
3etween  himself  and  his  master,  to  run  all  the 
sks  of  the  service ;  and  this  includes  the  risk  of 

upon  the  part  of  a  fellow  servant,  whenever  he  is 
he  discharge  of  his  duty  as  sei-vant  of  him  who  is 
m  master  of  both." 

jrs  not  that  the  work  is  dangerous  if  the  dangers  be 
to  the  employment.     No  one  is  bound  to  enter  or 
Q  employment  in  which  he  runs  serious  risk,  and 
he  must  take  things  as  he  finds  them  (g). 
Iter  is  not  the  insurer  of  those  whom  he  employs. 

not  warrant    the   competency   and   care  of  his 

W.  1.  hole  in  tfie  floor,  owing  to  the  want 

5  Ex.  352.  of  light  and  fencing ;  no  breach  of 

ifftnore  y.   Jay  (1850),  duty  shown.)    This  case  is  open  to 

19    L.    J.    Ex.    300.  donbt.      Skipp   v.  Eastern  Counties 

the    administratrix    of  i2)/.  Co.  (1853),  9  E.x.  223.     (A  guard 

ler  9  d:  10  Vict.  c.  93  ;  injured  :  evidence  that  the  work  wa.s 

,    a   workman    in    the  too  nmcli  for  the  staff  of  the  com- 

of    the    defendant,    a  ]>any  ;  the  servant   had  for  severtd 

jT,  had  been  killed  by  months  acted  as  a  guard,  and  had 

iffold, constnicted under  made   no   complaint;   no  liability.) 

tee  of  defendant's  fore-  Caudi  v.  Steel  (1854),  3  K  &  B.  402  ; 

ed  an   unsound   pole;  23L.  J.  Q.  B.  121.     (No implied obli- 

action.)     Seymour   v.  gntion  on  the  part  of  the  owner  of  a 

),  16  Q.  B.  326  ;  20  L.  ship  towards  a  seaman  that  the  ship 

'.     (Action  by  a  chorus  Rhall  be  in  a  lit  state  to  perform  the 

t  defendant,  owner  of  u  voyage.)    See,  however,  39  k  40  Vict. 

pUdntiff  fell  through  a  c.  80,  s.  5. 
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servant  (h\  though  he  will  expose  himself  to  an  action  if 
employs  those  whose  incompetency  is  known  to  him  (t). 
carelessness  of  a  servant  in  the  coarse  of  his  duties  whic^l> 
results  in  the  injury  of  another  gives  no  cause  of  actic^*^ 
against  their  common  employer.  A  licensed  waterman  wm^  ^ 
lighterman  in  the  employment  of  a  com  merchant  is  injure^^ 
by  the  fall  of  a  sack  owing  to  the  carelessness  of  one  of  tl 
com  merchant's  men  in  hoisting  it  {k) ;  a  miner  is  killed  b^ 
the  carelessness  of  an  engineer  who  does  not  stop  a  cag^ 
when  it  emerges  from  the  pit,  but  allows  it  to  be  drawn  n] 
to  the  scaffold  (I) ;  a  workman  engaged  in  erecting  scaffolding^ 
falls,  and  is  injured  owing  to  the  negligence  of  the  foreman^ 
who  did  not  supply  sufficient  boards  (m) ;  a  man  emplo] 
in  carpenter's  work  for  a  railway  company  is  injured  by  th< 
negligence  of  porters  who  shift  an  engine  so  that  it  strikes  th< 
scaffold  on  which  he  stands  (n).  In  all  these  cases  the  inji 
persons  or  their  representatives  have  at  Common  Law 
redress  against  the  employers  on  the  ground  that  the  n^li — 
gence  is  that  of  fellow  servants. 

The  servant  whose  negligence  or  misconduct  is  the  caused 
of  the  injury  may  be  the  superior  of  the  person  injured,  ani 
the  latter  may  be  bound  to  obey  his  orders.     He  is  not 
less  a  fellow  servant.     ''A  merchant's  clerk,  though   {t 
is  fi*equently  the  case)  the  equal  of  his  employer  in  socii 
position,  is,  in  the  eye  of  the  law,  a  fellow  servant  with 
boy  who  sweeps  out  the  store  and  lights  the  fire  (o)." 

In  Wilson  v.  Merry  (p)  it  was  held  to  make  no  difference  ^ 
that  the  accident  to  men  sinking  a  shaft  arose  from  the    ^ 


(A)  Seymour  v.  Maddox^  and  Jenrw, 
C.J.,  in  Tarrant  v.  TTeM  (1866),  18 
C.  B.  797. 

(i)  See  page  816. 

(it)  Lwell  V.  Htywdl  (1876),  L.  R. 
1  C.  P.  D.  161  ;  45  L.  J.  C.  P.  387  ; 
34  L.  T.  188  ;  24  W.  R.  672. 

{I)  BarUmshill  Coal  Co.  v,  Rdd 
(1858),  3  Macq.  266. 

(m)  Onllnjgher  v.  Piper  (1864),  16 
C.  B.  N.  S.   669 ;  32  L.  J.    C.    P. 


335. 

(?i)  Uorgan  v.  Vale  of  NttUhR^. 
Co.     See  note  (b). 

(o)  Shearman  and  Kedfield  on 
Negligence,  a.  100. 

{p)  (1868),  L.  R.  1  S.  &  D.  326. 
See  also  Feltham  y.  England  (1866), 
L.  R.  2  Q.  a  83  ;  7  B.  &  S.  676 : 
Jfowells  V.  Landore  Skel  Co,  (1874), 
L.  R.  10  Q.  B.  62. 
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I  of  a  manager.  When  a  third  engineer,  while 
winch  under  the  orders  of  the  first,  was  injured  by 
3  handles  coming  off,  the  ownei*s  were  not  liable, 
B  handle  came  off  in  consequence  of  the  negligence 
)f  engineer  in  leaving  the  machinery  in  a  defective 
[But  see  the  Employers'  Liability  Act,  sees.  2  and  3.] 
irts  have  given  a  very  wide  signification  to  fellow 
Two  classes  of  cases  must  be  distinguished  :  (1)  The 
(ts  of  cases  in  which  two  persons  are  undoubtedly  in 
)  of  the  same  master;  and  the  only  question  is 
ley  are  engaged  in  common  duties  or  so  employed 
I  them  within  the  rule.  No  authority  goes  so  far 
hat  the  principle  holds  good  between  all  servants 
by  the  same  master.  If  a  man  owned  a  farm  in 
J  and  a  warehouse  in  town,  and  if  one  of  his  farm 
lappened  to  be  injured  by  the  negligence  of  a 
gaged  in  the  warehouse,  no  one  would  say  that  the 
)uld  be  freed  from  liability  (r).  A  sailor  on  one 
I  not  be  regarded  as  the  fellow  servant  of  a  sailor 
r,  though  both  ships  belonged  to  the  same  owner. 


y.    Lindsay  (1861),  11  696  (dressmaker  bitten  by  a  savage 

129 ;  8  Jur.  N.  S.  746  ;  dog)  ;  or  if  the  injury  result  from 

?.  106  ;  10  W.  R.  89  ;  6  the  master's  negligence  ;   IFarren  v. 

427  ;  abo  Willes,  J.,  in  Wildce  (1872),  W.  N.  87    (explosion 

Piper ;  Jlowell  v.  Lnn-  of  gas).      But  the  above  exemption 

(1874),  10  L.  R.  Q.  B.  exists  in  the  event  of  the  servant 

.   Q.   B.  25  ;  23  W.  K.  being  injured  while  returning  from 

work,  if  it  be  part  of  the  contract 

ackbum,  J.,  in  Morgan  that  he  is  to  be  conveyed  back,  as  in 

taik  By.   Co.,  33  h,   J.  Tunney  v.  Midland  Ry,  Co.  (1866), 

i  B.  &  S.  570  ;  L.   K.   1  L.  R.  1  |C.   P.  291.      See  as  to  this, 

and  Pollock,  C.  B. ,  in  Lord  Brougham  in  Brydon  v.  Stewart 

Reynolds  (1866),  5  H.  &  (1852),  2  Macq.  30 ;  also  Packet  Co, 

Mrman  and  Redfield  on  v.   M'Cue  (1873),   17   Wall,    U.    S. 

L   101.    The  exemption  508.     (A.  hired  to  assist  in  loading  a 

«nd  to  cases  where   the  boat  belonging  to  defendant,  but  not 

le  time  of  the  injury,  is  in  the  general  employment  of  defend- 

the  service  of  his  master.  ant.     After  the  job  was  over,  and  he 

I,  B.,  in  Hutchinson  v.  was  paid,  he  was  crossing  a  gang- 

'cweaaUcj  d*  Berwick  Ry.  way  to  go  ashore,  and  was  injured  by 

i3  ;  19  L.  J.   Ex.   296  ;  the   negligence   of   defendant's    ser- 

liaUe  if  the  inj  nry  be  due  vants  :  a  question  for  the  j  ury  whether 

;  incident  to  the  service,  the  relation  of  master  and  servant  had 

Baddeley  (1876),  34  L.  T.  ceased  at  the  time  of  the  ii\jury. ) 
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But  it  is  not  necessary  that  servants  should  be  doing  the  saxne 
or  similar  acts  in  order  to  come  within  the  rule.     "  The  driver 
and   the  guard  of  a  stage  coach,   the   steersman   and    the 
rowers  of  a  boat,"  said    Lord   Cranworth    in  Barton^i^U 
Coal  Co.  V.  Reid  («),  "  the  workman  who  draws  the  red-hot 
iron  from  the  forge  and  those  who  hammer  it  into  8h&p^» 
the  engine  man  who  conducts  a  train,  and  the  man  vl^o 
regulates  the  switches  or  the  signals,  are  all  engaged     i^ 
common  work "  (f).     The  duties  of  two  servants  may  h»r"^^ 
little  connection,  and  may  rarely  bring  them  together.     Tk^y 
may  ]je  of  different  grades;  they  may  belong  to 
departments  of  the  same  factory,  workshop,  or  establishmeik. 
their  occupations  may  lie  far  apart  (u)  ;  and  they  may 
scarcely  aware  of  each  other  s  existence.     They  may  be  m 
the  less  fellow  servants.     An  engineman  who  controlled  tl 
motions  of  a  cage  by  which  a  miner  was  drawn  to  the  surfac:::::^^ 
was  held  to  be  a  fellow  servant  of  a  miner  engaged  below  (ar- 
Carpenters  employed  by  a  railway  company  to  do  carpenter* 
work  and  portei*s  engaged  in  shifting  a  locomotive  (y) ;  a  min< 
and  the  underlooker  of  a  mine  {z)  ;  a  workman  and  a  certifi^^ 
cated  manager  of  a  colliery  appointed  under  sec.  26  of  the  C!oa«<^ 
Mines  Regulation  Act,  the  35  &  36  Vict.  c.  76  (a) ;  a  labourec: 
employed  by  a  railway  company  in  loading  waggons  witl 
ballast  and  the  guard  of  a  train  by  which  he  was  i-etumin| 
after  doing  his  work  (6),  have  been  held  to  be  fellow 
in  such  a  sense  that  an  injury  committed  to  the  one  by  th< 
negligence  of  the  other  did  not  make  the  master  answerable.^  ^ 
Lord  Chelmsford,  in  BartonshUl  Coal  Co.  v.  McGuh'e  (c)^  ^ 
suggested  that  in  general  a  satisfactory  conclusion  could 
arrived  at  "  by  keeping  in  view  what  the  servant  must 


(*)  See  note  (r).  Jiy.  Co.  (1858),  8  Tr.  C.  L.  312.                _ 

(0  Compare  remarks  of  Pollock,  (z)  Hall  v.  Johnson  (1865),  3  H.  — ■  ^ 

C.B.,  in  Abraham  v.  Jiq/nolds.  &  C.  689. 

(m)  Shaw,  J.,  in  Fariccll  v.   The  (a)  Hovcell   v.    Laiidore  Sled  Co. — ^ 

Bost<m  By.  Co.  (1874),  L.  R.  10  Q.  B.  62  ;  44  L.  J^ '" 

(x)  BartonshUl  Coal  Co.  v.  Beid.  Q.  B.  25 :  28  W.  R.  335. 

(y)  Morgan  v.  Vale  of  Neath  By.  (b)  Tunney   v.    Midland  Ry.   Co^  ^^ 

Co.  (1864),  5  B.  &  S.  570  ;  L.  R.  1       (1866).  L.  R.  1  C.  P.  291  ;  12Jur.  691 ' 

Q.  B.   149  ;  M*Eniry  v.    Waterford  (r)  (1858),  3  Macq.  308. 
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.  kaown  or  expected  to  have  been  involved  in  the  service  which 
lia  undertakes/' — a  test  which,  looking  at  the  authorities,  is 
scaarcely  comprehensive  enough  (d). 

In  Charles  v.   Taylor  (e) — which  involved  the  question 
wii^iher  one  of  a  gang  of  "lumpers "  or  men  engaged  in  un- 
lon  ding  coal  barges  for  the  defendants,  who  were  brewers, 
aa.d  servants  of  the  defendants  engaged  in  moving  barrels, 
w^^jre  fellow  servants — the  Clommon  Pleas  Division  held  that 
tk^^r  were  such ;  and  Lord  Justice  Brett  suggested  the  following 
finrKDula :  "  When  the  two  servants  are  servants  of  the  same 
msuater,  and  where  the  service  of  each  will  bring  them  so  far 
to   "V7ork  in  the  same  place  and  the  same  time  that  the  negli- 
gexi.ce  of  one  in  what  he  is  doing  as  part  of  the  work  which 
he   is  bound  to  do  may  injure  the  other  whilst  doing  the  work 
^l^ch  he  is  bound  to  do,  the  master  is  not  liable  to  the 
•<5x-vant  for  the  negligence  of  the  other."      These  formuleB 
■®^xn  to  show  that  the  test  is  whether  or  not  the  negligence 
^^     a  fellow   servant  is   a  risk   which   may  reasonably  be 
to  be  incidental  to  the  employment. 
(2).  A  second  class  of  cases  consists  of  those  in  which 
>ns  are  in  one  respect  the  servants  of  different  masters, 
yet  for  some  purpose  are  regarded  as  if  they  were  the 
of  the  same  master.     No  doubt  it  is  laid  down  that 
^^   exempt  a  master  there  must  not  only  be  a  common  service 
employment,  but  also  a  common  master.     When  a  signal- 
engaged  and  paid  by  one  company  and  wearing  their 
^orm,  but  bound  to  attend  also  to  the  trains  of  another 
pany,  was  killed  by  the  negligence  of  an  engine-driver  in 
service  of  the  latter,  it  was  held  that  they  were  not  in  a 
^mnon  employment  (/).     But  the  Courts  have  in  some  cases 
ised  the  fact  that  a  man  may  be,  in  a  certain  sense. 


^^0  The  principle  is  thus  stated  by      those  managing  that  traffic  is  one  of 
'bun,  J.,   Morgan  v.    Vale  of      the  risks  necessarily  and  naturally 


My.  Co.,  5  B.  &  S.  580  :  *'  I  incident  to  such  an  employment,  and 

ik  tluit,   whenever   the  employ-  within  the  rule." 

it  is  sneh  as  necessarily  to  bring  {c)  (1868),  3  C.  P.  D.  496. 

^^  person  accepting  it  into  contact  (/)  Swainsnn  y.  North-Eadem  Bt/. 


!^^^  the  traflKcofthe  line  of  a  railway,       Co.  (1878),  L.  R.  3  £t.  D.  341. 
of  injury  from  the  carelessness  of 

X  2 
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the  servant  of  two  masters,  and  they  have  treated  as  fell^^^' 
servants  persons  who,  in  one  point  of  view,  were  not  s(^^c^> 
but  were  subject  to  different  masters. 

The  first  of  these  cases  is  Wiggett  v.  Fox  (g),  the  fact^^  ^^ 
which  were  as  follows :  The  defendants,  who  had  contrac^^^ 
with  the  Crystal  Palace  Co.  to  erect  a  tower,  made  a 
contract  with  M.  and  four  other  persons  to  do  by  piece 
cular  portions  of  the  work.  The  workmen  of  the  sal 
tractors  were  paid  weekly  by  the  defendants  according  to  tJ*  ^® 
time  which  they  worked.  The  sub-contractors  received 
the  defendant's  foreman  directions  as  to  the  execution  of 
piecework.  The  persons  who  contracted  with  the  defendan^::*^^** 
to  do  piecework,  signed  printed  regulations  by  which  th^  ^^^ 
were  not  at  liberty  to  leave  their  employment  until  after  th^  ^^ 
had  completed  their  piecework,  and  had  given  a  week's  notio^^^^'*** 
While  W.,  who  was  employed  by  M.,  one  of  the  sub-contractor^  ^^'^ 
was  at  work,  a  workman  in  the  service  of  the  defendants  lap*  ^®* 
fall  a  tool,  which  killed  W.  The  jury  found  that  W.  was  ttarr^® 
servant  of  M.  The  Court  of  Exchequer  held  that  the  defei 
dants  were  not  liable,  the  deceased  and  the  workman  wl 
negligence  caused  the  accident  being  common  servants  of  th 
defendants.  "  Here  both  the  servants  were,  at  the  time 
the  injury,"  said  Alderaon,  B.,  "  engaged  in  doing  the  oommoi 
work  of  the  contractors,  the  defendants ;  and  we  think  tha' 
the  sub-contractor  and  all  his  servants  must  be  considered 
being,  for  this  pui-pose,  the  servants  of  the  defendants  whiIsC 
engaged  in  doing  work,  each  devoting  his  attention  to  the 
work  necessary  for  the  completion  of  the  whole,  and  working" 
together  for  that  purpose."  In  this  connection  may  be  men- 
tioned Murray  v.  Currie  (h).  The  defendant  had  entrusted 
the  unloading  of  a  vessel  to  a  master  stevedore ;  the  plaintiff, 

{y)  (1856>,  11  Ex.   832  ;  25  L.  J.  case  turns,  not    so  much    on    the 

£x.  188  ;  2  Jur.   N.  S.  855.    This  doctrine  of  common  employment  as 

decision  was  questioned  by  Cockburn,  on  the  fact  that  Davia  was  not  acting 

C.  J.,  in  Bmirke  v.  JVhiU  Moss  Co.  ;  as  defendant's  servant ;  and  it  was  not 

and  see  remarks  by  Channel!,  B.,  in  necessary  to  decide  that  the  plaintiff 

Abraham  v.  Reynolds.  and  Davis  were  fellow  aervanta. 

{h)  (1870),  L.  R.  6  C.  P.  24.    This 
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dock  labourer^  was  employed  by  the  stevedore  and  engaged 
ith  Davis^  one  of  the  crew  of  the  ship,  in  unloading,  by 
leaos  of  one  of  the  winches  of  the  vessel.  The  plaintiff 
118  injured  through  the  negligence  of  Davis  in  working  the 
inch.  Davis  was  paid  by  the  defendants,  but  his  wages 
Bie  deducted  from  the  stevedore's  bills.  All  the  unloading 
BS  under  the  control  of  the  stevedore  and  his  foreman.  The 
:evedore  provided  the  labour,  and  he  would  have  had  to  get 
ibour  elsewhere  if  the  ship  had  not  found  men.  The  ship- 
irner  selected  such  members  of  the  crew  as  were  to  be 
mployed  in  unloading,  but  the  stevedore  selected  the  work  for 
lem,  and  had  control  over  them.  The  Court  thought  that 
le  defendants  were  not  liable,  on  the  ground  that  Davis 
vs  not  doing  the  work,  and  was  not  under  the  control,  of  the 
efendant  "  The  question  here  is,"  said  Willes,  J.,  "  whether 
kmBf  who  caused  the  mischief,  was  employed  at  the  time 
1  doing  Kennedy's  work  or  the  shipowner's.  It  is  possible 
liat  he  might  have  been  the  servant  of  both,  but  the  facts 
ere  seem  to  negative  that.  The  rule,  out  of  which  this  case 
mns  an  exception,  that  a  servant  or  workman  has  no  remedy 
gainst  his  employer,  for  an  injury  sustained  in  his  employ 
luroogh  the  negligence  of  a  fellow-servant  or  workman,  is 
nbordinate  to  another  rule,  and  does  not  come  into  opera- 
ion  until  a  preliminary  condition  be  fulfilled  :  it  must  be 
liown  that  if  the  injury  had  been  done  to  a  stranger,  he 
rould  have  had  a  remedy  against  the  person  who  employed 
be  wrongdoer  ...  It  was  Kennedy's  work  he  was  em- 
loyed  upon,  and  under  Kennedy's  control." 
"  I  apprehend  it  to  be  a  true  rule  of  law,"  said  Brett,  J. 
that  if  I  lend  my  servant  to  a  contractor,  who  is  to  have 
be  sole  control  and  superintendence  of  the  work  contracted 
or,  the  independent  contractor  is  alone  liable  for  any 
nrongful  act  done  by  the  pei-son  while  so  employed.  The 
ervant  is  doing,  not  my  work,  but  the  work  of  the  indepen- 
ent  contractor."    Eourke  v.  White  Moss  Co,  (i)  ought  here 

(0  (1^76),  L.  B.  1  C.    p.  D.  656 ;  (1877),  L,  K.  2  C.  P.  D.  206.     See 


J 
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to  be  noticed.  The  defendants,  owners  of  a  coUieiy,  ¥rere 
gaged  in  sinking  a  shaft,  and  for  that  purpose  had  employ^^^ 
among  other  workmen  the  plaintiff.  After  they  had  carri 
on  the  work  for  some  time,  they  entered  into  a  contract  wi 
one  Whittle,  to  complete  the  sinking.  Whittle  was  to  provi 
all  the  labour,  and  the  company  were  to  put  at  the  dispo^-^^* 
of  Whittle  the  necessary  engine  and  to  pay  the  engineeMT*  ^ 
wagea  Lawrence,  the  engineer,  was  employed  by 
defendants  and  paid  by  them.  Owing  to  his  havi 
fallen  asleep  and  not  stopped  the  engine  at  the 
time,  the  plaintiff  was  severely  injured.  Both  the  Comm(^ 
Pleas  and  the  Coui*t  of  Appeal  thought  that  the  plainti 
could  not  recover.  In  the  former  the  decision  was 
by  Coleridge,  C.  J.,  Archibald,  J.,  and  Lindley,  J.,  a 
the  ground  that  both  the  plaintiff  and  Lawrence  were  th 
servants  of  Whittle.  "  He  (Lawrence),"  said  Coleridge,  C.  J, 
"  was  originally,  and  may  be  now,  in  the  employment  of  th 
defendants  ;  but  the  work  he  had  to  do  at  the  time  of  th 
accident  was  a  necessary  part  of  the  work  to  be  done  unde; 
Whittle's  contract.  He  was  at  that  time  working  unde 
the  direction  of  Whittle,  the  working  of  the  engine  beinj 
a  part  o^  one  operation,  the  whole  of  which  was  bei 
done  by  Whittle.  The  plaintiff  therefore  was  clear! 
the  servant  of  Whittle,  and  Lawrence  also  was  in  one  se: 
the  servant  of  Whittle,  inasmuch  as  he  was  working  unde 
his  orders,  and  subject  to  his  control,  although  his  wi 

were  paid  by  the  defendants."     "  The  real  question/'  said 

Archibald,  J.,  "  is  whether  Lawrence  was  in  the  service  o; 
Whittle  or  in  that  of  the  defendant.     For  this  purpose,  I 
think  he  was  in  the  service  of  Whittle."   Cockbum,  C.  J.  put 
his  decision  on  the  same  grounds.     But  the  judgments  a 


\^ 


also  Murphey  v.  Caralli  (1864),  3  H. 
k  C.  462  ;  34  L.  J.  Ex.  14  ;  KimhcUl 
y.  Ouahman,  103  Mass.  194.  (De- 
fendant  boarded  with  his  father-in- 
law  ;  his  brother-in-law  took  care  of 
the  defendant  8  horses  and  carriage, 
and  occasionally  drove   them ;   tne 


brother-in-law,  while  riding  to 
about  some  hay  which  he  had  ordeml 
for  the  defendant,  injured  the 
plaintiff:  defendant  liable  on  tli» 
ground  that  the  brother-in-law  mt- 
engaged  in  his  buauieaa  with 
assent.) 
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Hellish,  L.  J.  and  Baggally,  J.  A.,  seem  to  go  no  further  than 
deciding  that  at  the  time  of  the  accident  Lawrence  was  not 
acting  as  the  servant  of  the  defendants ;  and  it  is  submitted 
that  the  case  does  not  decide  that  the  plaintiff  wajs  the  fellow- 
servant  of  Lawrence.   In  his  judgment  Meliish,  L.  J.,  observes, 
''that  the  effect  of  this  agreement  was  that  the  whole  job  was 
lent  out  to  Whittle,  but  the  engine  was  to  assist  him  in 
doing  the  work,  and  the  engineer,  though  remaining  the 
general  servant  of  the  defendants  and  paid  by  them,  was 
while  working  at  this  shaft,  to  act  under  the  control'and  orders 
of  Whittle.     That,  in  my  opinion,  makes  the  acts  of  Lawrence, 
while  working  the  engine,  the  acts  of 'Whittle  and  not  of  the 
defendants.     Lawrence's  duty,  according  to  the   orders  of 
Whittle,  was  to  have  stopped  his  engine  at  the  proper  time, 
^d  not  doing  this,  he  was  negligent  in  not  obeying  the 
orders  of  Whittle,  and  this  in  law  amounted  to  the  negligent 
*ct  of  Whittle.     It  follows,  therefore,  that  the  defendants  are 
^^  liable ;  and  it  is  unnecessary  to  consider  whether  the 
P*^tiff  was  the   fellow-servant  of  Lawrence  in  Whittle's 
^***ploy."      Baggallay,  J.  A.,  thought  the  defendants  not 
^ble  on  the  same  ground,  namely,  that  Lawi*ence  was  acting 
*®  Servant  to  the  contractor,  and  did  not  express  any  opinion 
'^Pou  the  question  of  common  employment. 

Parallel,  however,  with  these  decisions,  runs  another  series  of 
^8ea,  some  of  which  may  not  be  reconcileable  with  the  above. 
-'^lie  first  one  is  Abraham]y.  Reynolds  (k),  decided  in  1860  by 
^«  Court  of  Exchequer.  The  plaintiff,  a  servant  of  J.  &  Son, 
^ent  to  defendant's  warehouse  to  fetch  cotton  for  defendants, 
'^liOfie  cotton  was  always  carted  by  J.  &  Son.  The  bales  were 
lowered  by  defendants'  men  into  a  lorry,  and  by  the  negli- 
Srence  of  one  of  the  defendants'  men  a  bale  fell  and  hurt  the 
I^laintitt  The  Court  thought  the  defence  of  common  employ- 
<iExent  not  open  to  the  defendants  because  (according  to 
bollock,  C.  B.),  though  the  workmen  had  a  common  object 
*liey  had  separate  ends  and  for  some  purposes  antagonistic 

C^)  (I860),  5  H.  &  N.  143.   See  also  Coam^  v.  Houghton,  102  Mass.  211. 
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interests ;  because,  apparently,  (aooording  to  Martin,  B.)  tbe       l^^eir 
defendants  were  not  masters  of  tbe  plaintiff;  and  because       m^ 
(according  to  Watson,  B.)  they  were  "persons  doing  work       i^. 
for  a  common  object  but  not  under  tbe  same  control  or  by  tbe       ^ 
same  ordere."    In  Warhxirton  v.  Ch*eat  Western  Railway  (0» 
decided  in  18G6,  the  Court  of  Exchequer  took  the  view  tbat 
a  porter  of  the  London  &  North  Western  Railway  Ca,  oja^ 
an  engine-driver  in  the  service  of  the  defendants,  were  not 
fellow-servants  within  the  meaning  of  the  rule,  though  bo'*'"^ 
companies  used  the  station,  which  belonged  to  the  London.    ^ 
North  Western  Co.,  and  the  servants  of  the  defendants  w^*^ 
subject  to  the  rules  of  the  London  &  North  Western  Railw-^^S 
Co.  and  to  the  control  of  a  stationmaster,  a  servant  of  t"**-^ 
latter.     The  consistency  of  this  decision  with  Wiggett  v. 
is  not  apparent     In  the  subsequent  case  of  Swainaon  v.  Noi 
Easteini  Railway  Co.  (m),  which  was  decided  in  1878,  t 
Court  of  Appeal,  reversing  the  Exchequer  Division,  held  th 
an  engine-driver  of  the  defendants  and  a  signalman  of 
Great  Northern  R  Co.  were  not  fellow-servants  in  the  folio 
ing  circumstances  :  The  station  of  the  defendants  and  th 
of  the  Great  Northern  Company  abutted  upon  each  oth^^^ 
and  were  approached  by  parallel  lines  of  rails.    The  plainti 
was  a  signalman  engaged  and  paid  by  the  Great  Northei 
Company,  and  wearing  their  uniform.    But  his  duty  was  t 
attend  to  the  trains  of  both  Companies.     While  an  engine  o 
the  defendants  was  upon  the  lines  of  the  Great  Northerci--^ 
Company,  the  driver  negligently  ran  over  the  plaintiff.     Th 
Court  held  that  the  plaintiff  and  the  driver  were  not  en 
in  a  common  employment. 

The  Scotch  Courts  did  not  at  first  recognise  the  exemption 
of  an  employer  from  liability  for  the  acts  of  his  servants  ;  and 
about  two  years  after  Priestley  v.  Fowler  was  decided,  we 
find  them  acting  on  the  principle  that  an  employer  owes 
reparation  to   one  servant    injured  by  the  negligence    of^ 

(2)  (1866),  L.  R.  2  Ex.  30.  most  of  these  cases,  Turner  y.  Ormi 

(m)  See  note  (/).     For  a  leWew  of      Eastern  By.  Co,  (1876),  83  L.  T,  481. 
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(n).  Indeed  as  late  as  1852,  in  Dixonvv.  Banken  (o), 
rine  of  the  English  decisions  was  rejected  as  contrary 
law  of  Scotland.  In  1858,  however,  [the  House  of 
id  it  down  that  the  law  of  the  two  countries  on  this 
IS  identical  (p).  Since  that  date  the  Scotch  Courts 
tried  the  exemption  further  than  the  English  Courts 
16.  In  Woodnesav.  Gartneaa  Mineral  Co.  (q),  a  majo- 
even  judges  (the  Lord  Justice  Clerk  dissenting)  held 
I  representatives  of  a  miner  who  was  killed  owing  to 
iigence  of  the  defendants'  underground  manager, 
yt  recover  from  the  defendants,  inasmuch  as  the  miner, 
die  servant  of  a  contractor  engaged  in  sinking  a  shaft, 
manager  had  entered  into  "  one  organisation  of  labour 
common  end."  "A  workman,*'  it  was  said  by  the 
resident,  "  encounters  and  undertaJces  on  entering  a 
I  the  riHks  naturally  incident  to  the  work — a  principle 
seems  to  me  necessarily  to  exclude  all  secondary 
biUty.  The  whole  persons  engaged  in  a  mine  form 
anization  of  labour  for  one  common  end  (however 
b  their  functions  may  be)  and  are  all  subject  to  one 
contract,  exercised  by;  the  mine-owner,  or  those  to 
is  authority  is  delegated."  No  English  decision,  not 
iggett  v.  Fox,  goes  so  far  as  this  case,  which  seems  to 
an  illegitimate  extent  the  theory  of  a  fictitious  imder- 
and  some  of  the  English  cases — ^for  example.  Turner 
t  Eastern  Mail.  Co.  (r) — are  not  reconcileable  with 
78  of  the  Scotch  judges. 

ord  y.  Cameron,  Feb.   13,  engaged  was  injured  by  the  negligent 

.  439.  shunting  by  the  defendants'  servants 

'an.,  1852;  14  D.  420.  of  an  engine,   which    was  bringing 

d  y.  Bartonahill  Coed  Co.  coal-trucks  to  the  sideways  and  shoots; 

ICaoq.  266.  plaintiff  entitled  to  recover,    there 

.  10,  1877,  4  R.  469,  over-  oeing  no  common  employment  be- 

tgory  y.  Hillf  8  Macq.  282.  tween    the   engine  driver   and    the 

'6),33li.T.  431.     (Defend-  plaintiff.)     See  also  Bland  v.   Koss 

loyed  contractor  to  unload  (I860),  14  Moore  P.  C.  210.  Notwith- 

il-trucks    at    shoots    and  standing  the  dictum  of  Pollock,  C.B., 

onstracted  for  that  purpose.  in  SotUhcoU  v.  Stanley,  1  H.  &  N.  247, 

ractor    employed  his    own  250,  and  the  decision  in  Albro  v.  Ja- 

among    whom    was    the  quilh,  4  Gray,  99,  there  seems  no  good 

The   plaintiff    while    so  reason  for  supposing  that  one  fellow- 
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As  the  reason  generally  given  for  the  non-liability  o: 
master  for  injuries  sustained  by  servants  through  the  n< 
gence  of  fellow-servants  is  the  existence  of  a  tacit  agreenie 
on  the  part  of  the  former  to  accept  all  the  ordinary 
attending  their  sei-vice,  it  might  seem  to  be  proper  ^^^ 
confine  this  exemption  to  cases  in  which  a  contract  of  servic::^ 
exists.  This,  however,  has  not  been  done.  Volunteers 
treated  as  if  they  were  servants.  A  clerk  in  the  employme 
of  Messrs.  Pickford,  carriera,  voluntarily  assisted  the 
of  a  railway  company  in  turning  a  truck  on  a  tum-tabl^^ 
By  the  negligence  of  one  of  the  company's  servants  be  wav- 
killed.  Such  were  the  main  facts  in  Dtgg  ▼.  Midlands^ 
Rail,  Co.  (s) ;  and  the  Court  of  Exchequer  came  to 
conclusion  that  the  deceased  by  volunteering  his 
could  not  have  any  greater  rights  or  impose  greater  duties  oi 
the  defendants  than  would  have  existed  if  he  bad  been 
hired  servant.  It  was  urged  that  the  plaintiff  was  a 
passer  or  wrongdoer.  The  cases  of  Bird  v.  Holhrook  {f)^ 
and  Lynch  v.  Nurdin  (it)  were  cited  in  support  of  thes 
contention  that  Degg,  though  a  wroDgdoer,  could  main- — 
t'iin  an  action.  But  the  Court  overruled  this  argument,^ 
on  the  ground  that  a  man  could  not  by  his  own 
impose  a  duty.  This  decision  received  the  approval  o; 
the  Exchequer  Chamber  in  the  subsequent  case  of  Puller  v, 
Faulkner  {x).  There  the  plaintiff  had,  at  the  request  of  the 
defendants'  servant,  assisted  him  in  putting  bales  of  cotton 
into  a  lorry,  and  was  injured  while  so  doing.  The  Exchequer 
Chamber  expressed  the  opinion  that  Degg  v.  Midland  Bail. 
Co.  was  well  decided.  Erie,  C.  J.,  in  delivering  the  judg- 
ment of  the  Court,  said  with  respect  to  the  rights  of  a  volun- 
teer, ''  Such  an  one  cannot  stand  in  a  better  position  than  those 
with  whom  he  associates  himself  in  respect  of  their  master's 
liability :  he  can  impose  no  greater  liability  upon  the  master 

servant  is  not  liable  to  another  fellow-  k  N.  773. 
servant  for  damages  to  the  latter  by  {t)  (1828),  4  Bing.  62S. 

the  negligence  of  the  former.  {u)  (1841),  1  Q.  B.  29. 

(a)  (1857),  26  L.  J.  Ex.  171 ;  1  H.  (a?)  (1861),  1  B.  &  S.  800. 
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than  that  to  which  he  was  subject  in  respect  of  a  servant  in 
his  actual  employ."  In  this  instance  the  plaintiff  lent  his 
assistance  at  the  request  of  a  sei-vant  who  had  no  authority 
to  employ.  Had  it  been  part  of  the  regular  course  of 
business  to  do  what  the  so-called  volunteer  did,  and  had 
he  acted  with  reference  to  goods  to  be  delivered  to  him, 
the  diflference  would  have  been  material.  Thus,  when  a 
person  who  had  sent  a  heifer  by  rail  to  Penrith  Station 
assisted  in  shunting  into  a  siding,  with  the  assent  of  the 
station-master,  the  horse-box  in  which  the  heifer  was,  it  was 
held  that  he  was  not  a  volunteer  in  the  sense  of  the  decision 
in  Degg  v.  MidlaTul  Rail.  Co.,  and  that  he  could  recover 
from  the  defendants  for  the  negligence  of  their  servants  (y). 
He  only  did  for  himself,  with  the  permission  of  the  Company, 
*'hat  they  were  bound  by  contract  to  do  for  him. 

The  exemption   of  masters  has  been  curtailed  by  the 

finaployers'  Liability  Act  of  1880  (43  &  44  Vict.  c.  42),  which 

^1  be  found  printed  in  a  subsequent  chapter.     Even,  how- 

^^^f,  at  Common  Law  there  are  important  qualifications  to 

*fce  non-liability  of  a  master. 


A  master  is  responsible  for  injuries  to  his  servant 
^y  reason  of  his  own  negligence  or  that  of  his  partner. 

fie  will  not  be  exonerated  because  he  himself  acts  as  a 
^^^ant.    In  Aakworth  v.  Stainwix  d:  Walker*  {z)  the  two 


Aif)  Wright   v.    The   Latuion  and 

NntK-  fFeaUm  JSy.  Co.  (1875),  L.  R. 

W  Q.  B.  298 ;  1  Q.  B.  D.  262 ;  45 

J-,J.    (J.    B.    570;  83  L.  T.  830. 

^U  followed  the  previoos  decision. 

Whm,  t.    North-EatUm   Ry.   Co. 

(1869);  L.  B.    4    £z.    254;  (1871) 

ft  Ex.   123.      (A    consignee    oi    a 

CMl  waggon  went  to   it  with  the 

ponuaiion  of  the  station  mnster,  and 

X»k.  some     Goal.       Haying     then 

stepped  down  apoon  the  flagged  way, 

]m  wis  injured  by  one  of  the  flags 


giving  way ;  entitled  to  i*ecover, 
though  he  was  not  unloadiug  in  tlie 
usual  way. )  See  also  WyUic  v.  Calc' 
donian  Ry.  Co.  (1871),  9  M.  463.  (A 
ddver  in  employment  of  cattle 
dealer  was  engaged  along  with  ser* 
vant  of  defendants  in  putting  his 
master's  cattle  into  a  truck  at  a 
siding  ;  an  engine,  driven  by  one  of  de- 
fendants' servants,  pusheil  a  waggon 
against  the  truck  ;  defendants  liable. ) 
(s)  (1861),  30  L.  J.  Q.  B.  182 ;  7 
Jur.  N.  S.  462 ;  3  K  &  £.  701. 
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defendants  were  lessees  of  a  coal  mine  and  in  partnership. 
One  of  tbem  acted  as  banksman.  A  tram  plate  fell  down  the 
pit  and  injured  the  plaintiff.  It  was  proved  that  the  banks- 
man's attention  had  been  called  to  the  loose  state  of  the  plate, 
and  the  j  ury  found  that  he  was  guilty  of  negligence.  The  Court 
held  that  he  was  liable  in  respect  of  his  personal  n^ligence, 
and  that  the  other  defendant  was  liable  as  partner.  The 
master  is  not  bound  to  do  his  work  himself.  **  He  has  not 
conti*acted  or  undertaken/'  says  Lord  Cairns  in  WUaan  v. 
Merry  (a),  '*  to  execute  in  person  the  work  connected  with 
his  business/'  but ''  to  select  proper  and  competent  persons  to 
4|[o  so,  and  furnish  them  with  adequate  materials  and  resources 
for  the  work."  But  if  a  master  choose  to  do  his  work  in 
person,  or  if  he  personally  interfere  with  the  execution  of 
work,  he  will  incur  responsibility  to  fellow-servants  for  his 
own  negligence.  He  will  not  be  regarded  as  a  fellow- 
servant  because  he  works  with  them  (fc). 


A  master  is  bound  to  exercise  reasonable  care  in 
selecting  servants. 

He  will  be  liable,  not  because  his  servants  are  incompetent 
but  because  he  has  been  personally  negligent  in  choosing 
tliem.  The  fact  that  a  person  known  to  be  without  experi- 
ence was  employed  as  an  engine-driver,  or  in  some  other  post 
requiring  skill  (c),  or  that  a  habitual  drunkard  was  placed  in  a 
position  of  great  responsibility,  would  be  proof  of  negligence(€l). 
No  doubt,  too,  a  master  is  bound  to  provide  sufficient  servants 

(a)  (1868),  L.  R.  1  S.  &  D.  326.  injured  by  the  fall  of  a  stone.) 

(6)  Mellors  v.  Shaw  (1861),  30  L.  (c)    Sheannau    and    Bedfield   on 

J.  Q.  B.  833.  (One  of  the  defendants,  Negligence,  90. 

o\\  ners  of  coal  mines,  acted  personally  {d)  Oilman  v.  Eastern  BaUroadOo,^ 

as  superintendent ;  ho  took  no  pains  10  Allen  (Mass.)  283.   (Evidence that 

to  make  the  shaft  safe,  though  it  was  defendants    employed    an     habitoal 

pointed  out  to  him  that  it  was  un-  drunkard  as  switclunan.) 
siife ;   defendants  liable  to  a  miner 


master's  liability  to  servants.  317 

for  the  work;  though  if  a  servant  were  to  continue  in  a 
workshop  or  factory  with  full  knowledge  of  this  deficiency, 
he  would  be  taken  to  have  accepted  the  risk.  In 
Saxton  V.  HatvkstvoHh  (e),  the  evidence  was  that  five  steam 
engines,  some  of  them  situated  apart  from  each  other,  were 
attended  to  by  only  two  men ;  one  of  the  engines  "  ran 
away,'*  or  revolved  too  fast,  and  the  plaintiff,  who  was  a 
sheet  roller  in  the  defendants*  works  and  had  been  such 
for  three  years,  was  thereby  injured.  The  Exchequer 
Chamber  held  that,  assuming  the  accident  might  have 
''©en  prevented  had  more  men  been  employed,  he  could  not 
'©cover. 


If  machinery  or  plant  have  defects  which  might 
^ve  been  discovered  by  reasonable  care  on  a  master's 
P^rt,  the  master  will  be 'liable  for  injuries  to  his 
®^i^ants  by  reason  of  such  defects. 

The  Employers'  Liability  Act  (42  &  43  Vict.  c.  42)  has 

i^itroduced  an   important   change,   but   it   is    necessary  to 

ascertain  what  is  the  Common  Law.     No  part  of  the  subject 

^  more  obscure  than  the  precise  nature  and  extent  of  the 

liabilities  of  masters  in  regard  to  defects  of  machinery  and 

plant    A  humane  employer,  anxious  for  the  safety  of  his 

'''^orlnnen,  would  be  vigilant  even  if  they  were  careless,  and 

^ould  seek  to  save  them  from  perils  which  they  were  ready 

to  face.    The  Common  Law,  however,  does  not  require  an 

employer  to  do  this.     The  question  was  considered  by  the 

House  of  Lords  in  Fatersonv,  Wallace  (/),  which  was  decided 

in  1854.    This  was  a  claim  by  the  widow  and  children  of  a 

ininer,  who  bad  been  accidentally  killed  by  the  fall  of  a  stone 

^M  a872),  26  L.  T.  851 ;  Skipp  v.  (/)  Paterson's  Scotch  Appeals,  i. 

futon  CmfUUs  By.  'Co.  (1853),  23      389  ;  1  Macq.  743. 
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while  working  in  a  coal  pit  as  a  servant  of  the  defend^s-^^^* 
The  counsel  for  the  pursuer   at  the  trial  asked  the  L0^>^ 
Justice  Clerk  to  state  to  the  jury  the  law  thus  :  "  If  S.,    *l^^ 
defendant's  manager,  failed  in  his  duty  in  timeously  direct.  £i^S 
the  stone  in  question  to  be  removed,  it  would  afford      '^^^ 
defence  to  the  action  that  Paterson  continued  to  work  af^t^^^ 
the  orders  for  the  removal  of  the  stone  had  been  ultimat^^^J 
given ;  and  that  if  Paterson  so  continued  to  work  in  con. 
quence  of  the  directions  of  the  roadsmen,  the  defenders 
responsible  for  such  directions."    The  judge  refused  so 
direct  the  jury,  and  the  Court  of  Session  disallowed  t* 
exception.    An  appeal  to  the  House  of  Lords  took 
Lord  Cranworth  thought  it  clear  that  the  Court  below 
wrong  in  disallowing  the  exception.     "  The  law  of  Scotl 
is  admitted  on  all  hands  to  be  this — and  I  believe  it  to 
entirely  conformable  to  the  law  of  England  also — that  whe 
a  ma^ster  is  employing  a  servant  in  a  work,  particularly  wo 
of  a  dangerous  character,  he  is  bound  to  take  all  reasonab 
precautions  that  there  shall   be   no   extraordinary   dan 
incun*ed  by  the  workman  (in  Macqueen's  Reports  'he  is  boun 
to  take  all  reaf^onable  precautions  for  the  safety  of  t 
workman,'  that  is,  one  employed  in  a  work  of  a 
character).    A  case  has  been  put  by  Mr.  Bovill  of  a  rop^ 
going  down  to  a  mine.     I  take  it,  that  in  England,  just 
in  Scotland,  if  the  master  of  a  man  negligently  put  a  ro 
that  is  so  defective  that  it  will  break  with  the  weight  of 
man  upon  it,  he  is  responsible  to  the  workman,  just  as  h 
would  be  responsible  for  his  negligence  to  a  sti'anger.     .     . 
I  believe,   by  the   law  of  England,   just  as  by   the   la 
of  Scothtnd,  in  the   actual   state   of  the   case  with  whic! 
we    have    to    deal    here,    a    master    employing    servan 
upon    any  work,  particularly  a    dangerous  work   of    this 
sort,   is  bound    to    take    care   that    he    does    not  induce 
them  to  work  uuder  the  notion  that  they  are  working  with 
good  and  sufficient  tackle,  whilst  he  is  employing  improper 
tackle."     Having  pointed  out  that  "  in  England,  in  Scotland, 


r  ^ 


e 
e. 
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3very  civilised  country,  one  who  rushes  into 
mself  cannot  say,  'That  is  owing  to  your  negli- 
the  Lord  Chancellor  added,  "the  pursuers  must 
i  out  that  the  deceased  came  to  his  death  owing  to 
in  question  having  been  improperly  left  to  remain 
was,  being  dangerous  to  the  persons  who  should 
le  mine ;  secondly,  that  the  party  has  come  to  his 
consequence  of  that  negligence,  and  not  by  his 
essness."  The  question  in  this  case,  it  will  be 
was  whether  the  servant  had  been  culpably  careless. 
Uowing  year  the  same  subject  was  further  consi- 
Brydon  v.  Stewart  {g),  which  was  an  action  for 
kt  the  instance  of  the  wife  and  children  of  a  miner 
struck  on  the  head  while  ascending  a  shaft  in  a 
b  lump  of  coal  which  fell  from  above.  It  was  not 
dX  the  master  was  responsible  for  the  state  of  the 
the  shaft ;  the  only  defence  was  tliat  the  accident 
when  the  deceased  had  no  lawful  excuse  for  going 
t    This  was  overruled;  and  the  master  was  held 

ae  question  arose  in  1861  in  Weeras  v.  Matldeaon  {h). 

%n  had  been  injured  by  the  fall  of  a  cylinder  which 

suspended  between  three  shear  poles  by  meaus  of 

Lord  Campbell  and  Lord  Wensleydale  pointed  out 

x)ntract  of  hiring  implied  no  warranty  of  the  perfect 

of  the  machinery ;  and  the  former  was  careful  to 

to  make  the  defendants  liable  it  must  be  shown 

nreakness  in  the  glands  or  bolts  used  in  hoisting  the 

*  did  not  arise  from  any  inherent  secret  defect,  and 

as  known,  or  might  by  the  exercise  of  due  skill  and 

have  been  known,  to  the  defendant,  who  was  the 

of  the  deceased."     "  I  take  it  to  be  perfectly  clear," 

1  Wensleydale,  "that  in  these  cases  there  is  no 

All  that  the  master  is  bound  to  do  is  to  provide 

y  fit  and  proper  for  the  work,  and  to  take  care  to 

:q.  30  ;  1  Tat.  447.  (/')  1  Tat.  1644  ;  4  Macq.  215. 
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have  it  superintended  bv  himself  or  bis  workmen  in  a  fit 
proper  manner/'  The  same  question  had  been  discussed  b 
the  Coui-ts  of  Common  Law  in  Wigmoi'e  v.  Jay  (i),  Robert 
V.  Smith  (k),  Oinuond  v.  Hollaiul  (Z),  Williama  v.  Claugh  {m] 
and  other  cases  collected  in  Appendix  B.  They  establishes 
the  principle  that  in  order  to  support  such  an  action,  persoiuB 
negligence  must  be  brought  home  to  the  employer. 

A    master   is  plainly  liable  when,  as    in    WiUiams     "^ 
Clough  (n)  and  Eobeiia  v.  Smith  (o),  he  supplies  articles  fc 
use  by  his  servants  knowing  them  to  be  unsafe.     Ignononc 
is  not,  however,  always  an  excuse.     A  master  is  bound  to 
reasonable    care,  especially  when    the    employment    is 
dangerous  one,  to  provide  good  and  sufficient  tackle 
machinery ;  and  it  will  be  a  question  for  a  juiy  looking   '^ 
the  whole  facts  to  say  wliether  he  has  failed  in  his  duty.     ^ 
Murphtj  V.  PhillipH  (]))  it  was  proved  that  the  plaintiff, 
stevedore  in  the  defendant's  service,  was  injured  by  reason  ^ 
the  breaking  of  a  chain  belonging  to  the  defendant's  shi^ 
The  chain  was  worn,  it  had  been  in  use  for  seven  years,  and  i 
had  not  been  tested  in  the  usual  way  during  that  time.     Th 
jury  found  that  the  chain  was  not  in  a  fit  state  for  tb 
work;  that  the  defendant  did  not  know  of  the  defects  ' 
the  chain  ;  but  that  he  might  liave  discovered  them  had  T 
chosen  to  examine  it.     In  these  circumstances,  though 
took  no  pait  in  the  work,  lie  was  held  to  be  liable.     "  ^ 
might,'*  said  Cleasby,  B.,  "  have  appointed  a  fit  and  com 
tent  person  expressly  to  superintend  and  see  to  the  ezamin 
and  testing  of  the  chain,  and  had  he  done  so  he  woulc 
course  have  been  himself  exempt  from  liability  ;  or  he  m 

(/)  (1850),  5  Ex.   354  ;   19  L.   J.  Holmes  v.  Clark  (1862),  31  L.  ; 

300.  356  ;  Holmes  v.  jyorthinglofi  ( 

(k)  (1857),  2  H.  &  N.  213  ;  3  Jur.  2  F.  k  F.  ft33.   See,  howevCT,  J 

N.  S.  469 ;  26  L.  J.  Ex.  319.  v.  Broum,  Law  Times,  Janfi25^ 

(0  (1858),  E.  n.  &  £.  102.  p.    135,    reversinff   the    dectf 

(m)  (1858),  3  H.  &  N.  258  ;  27  L.  Divisional    Court      Soma     < 

J.  Ex.  325.  rcmnrks  in  the  judgments  in  i 

(;i)  See  note  {m).  v.  Phillips  ap])ear  to  be  not 

(o)  See  note  (k),  cordance  with  other  authoritit 

{p)  (1876),   85    L.  T.    477 ;   also 
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imined  the  state  of  the  chain  himself."  Davies  v. 
( (q)  is  an  instructive  case  on  this  subject.  The  defen- 
iloyed  the  plaintiff  in  cutting  up  carcases  which  the 
b  iras  alleged,  knew  to  be  diseased,  but  which  the 
d  not  The  servant  was  injured  by  the  virus  in  the 
d  the  defendant  was  answerable.  In  this  case  two 
rhich  did  not  allege  knowledge  by  the  defendant 
dbad. 

cases  did  not  distinctly  determine  whether  the 
n  on  the  part  of  the  master  to  take  care  might  be 
d  to  others.     This  question  came  before  the  House  of 

1868  in  Wilson  v.  Merry  (r),  and  Lord  Cairns  thus 
1  it.  "  The  result  of  an  obligation  on  the  master 
ly  to  execute  the  work  connected  with   his  busi- 

place  of  being  beneficial,  might  be  disastrous  to 
mts,  for  the  master  might  be  incompetent  personally 


4),  S8  L.  J.  Q.  B.  321 ; 
Camdy  (1870),  8  M.  615. 
while  engaged  in  remov- 
I  from  bottom  of  a  pier, 
the  fall  of  embankment  at 
f  which  he  was  working, 
had  not  been  aofficiently 
lie  plaintiff  not  a  skilled 

acquainted  with  the 
{le  at  which  embankment 
alopod  ;  defendant  liable. ) 
.  Heam,  N.  Y.  S.  C, 
Law  Review,  485  (1881). 
d>le  to  servant  for  accident 
overloading  floors  of  his 

Oehaenbein    v.    Shapley, 

of  Ap.  (1881),  American 

riew,     619.      (Defendants 

har    foreman   to   test   a 

ler   pressure    of   150  lbs. 

it  up  to  200  lbs.  ;  it  burst, 

1  the  plaintiff  and  servant ; 

\  liable,  even  though  the 

eonduct  was  wanton  and 

It  Common  Law  there  is 

q's  contract  no  implied  war- 

eaworthiness  as  to  a  ship  ; 

T.  Steel,  3  £.  &  B.  402, 

ea,    J.,    in    GallagJier    v. 

L.   J.  C.   P.  381.     This, 

Ji  altered  by  the  Merchant 


Shipping  Act  of  1876,  s.  5,  which 
says  :  **  In  every  contract  of  service, 
express  or  implied,  between  the 
owner  of  a  ship  and  the  master,  or 
any  seaman  thereof,  and  in  every 
instrument  of  apprenticeship  whereby 
any  person  is  bound  to  serve  as  an 
apprentice  on  board  any  ship,  there 
sBall  be  implied,  notwithstanding 
any  agreement  to  the  contrary, 
an  obligation  on  the  owner  of  the 
ship,  that  the  owner  of  the  ship  and 
the  master,  and  every  agent  charged 
with  the  loading  of  the  ship,  or  the 
preparing  thereof  for  sea,  or  the 
sending  thereof  to  sea,  shall  use  all 
reasonable  means  to  insure  the  sea- 
worthiness of  the  ship  for  the  voyage 
at  the  time  when  the  voyage  com- 
mences,  and  to  keep  her  in  a  sea- 
worthy condition  for  the  voyage 
during  the  same :  Provided,  that 
nothing  in  this  section  shall  subject 
the  owner  of  a  ship  to  any  liability 
by  reason  of  the  snip  being  sent  to 
sea  in  an  unseawortny  state  where, 
owing  to  special  circumstances,  the 
so  sending  thereof  to  sea  is  reasonable 
and  justinable.*') 

(r)  L.  R.  1  S.  &  D.  326. 
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to  perform  the  work.    At  all  events,  a  servant  may  choo^^ 
for  himself  between  serving  a  master  who  does,  and  a  maste^^ 
who  does  not  attend  in  pei'son  to  his  business.     But  what  th^^ 
master  is,  in  my  opinion,  bound  to  his  servant  to  do,  in  th^^ 
event  of  his  not  personally  superintending  and  directing  th^ 
work,  is  to  select  proper  and  competent  persons  to  do  so,  and 
to  furnish  them  with  adequate  materials  and  resources  for 
the  work.     When  he  has  done  this  he  has,  in  my  opinion, 
done  all  that  he  is  bound  to  do,  and  if  the  persons  so  selectod 
are  guilty  of  negligence,  this  is  not  the  negligence  of  the 
master;  and  if  an  accident  occurs  to  a  workman  to-day,  in 
consequence  of  the  negligence  of  another  workman,  skilful  and 
competent,  who  was  formerly,  but  is  no  longer,  in  the  emidqj- 
ment  of  the  master,  the  master  is,  in  my  opinion,  not  liable, 
although  the  two  workmen  cannot  technically  be  described  as 
fellow-workmen.*' 

What,  it  may  be  asked,  is  the  position  of  corporations  which 
always  act  by  servants  ?  A  railway  company  provides  old  and 
defective  engines  ;  its  rolling  stock  is  not  renewed,  or  cheap 
and  inferior  plant  is  purchased  ;  one  of  its  servants  is  injured 
in  consequence  of  the  defective  state  of  the  plant.  lathe 
company  liable  ?  The  negligence,  it  may  be  said,  is,  in  hxi, 
the  negligence  of  a  fellow-servant,  in  respect  of  which  the 
injured  person  has  no  remedy.  On  the  other  hand,  it  may 
be  urged  that  if  there  be  no  redress,  corporations  which  actl^ 
servants  eujoy  an  exemption  not  possessed  by  persons  who  per- 
sonally cany  on  their  own  business.  This  point  arose  in  AUen 
V.  New  Gas  Co.  (a).  The  plaintiff,  a  servant  of  the  defendants, 
was  injured  by  the  fall  of  certain  gates  on  the  defendants* 
premises.  The  gates  had  for  some  time  been  out  of  zepair, 
and  the  attention  of  the  defendants'  manager,  Farren,  had 
been  called  to  them,  and  he  had  promised  to  repair  theuL 
"  The  gates,"  said  the  Court,  "  were  dangerous  when  shut^  not 
dangerous  when  against  the  wall  and  wedged  up.  Now, 
either  some  workmen  as  such  moved  the  gates,  or  the  wind 

(»)  (1876),  L.  R.  1  £z.  D.  251 ;  45  L.  J.  Ex.  668 ;  84  L.  T.  541. 
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ad  then  the  workmen  ought  to  have  replaced  them, 
herefore,  by  the  improper  moving  of  the  gates  by  a 
a,  or  by  their  being  left  improperiy  open  by  the  work- 
it  the  mischief  happened.  "  But  assuming  it  to  have 
e  n^ligence  of  Farren,  his  negligence  would,  as 
K>inted  out,  be  that  of  a  fellow-servant,  for  which, 
g  to  the  cases  cited,  the  defendants  would  not  be 

American  Courts  have  anived  at  a  different  conclu- 
1  have  decided  that  the  knowledge  of  a  servant,  whose 
is  to  make  reports  as  to  the  state  of  machinery 
I,  is  the  knowledge  of  the  company.  The  nile  is 
les  thus  stated : — "  The  master  cannot  be  held  charge- 
any  act  of  negligence  on  the  part  of  the  superior  ser- 
sept  in  so  far  as  such  servant  is  charged  with  the  per- 
e  of  the  master's  duty  to  the  servant "  (u).  The  point 
sfore  the  Supreme  Court  of  the  United  States  in 
V.  Texas  is  Pacific  Railway  Co.  (x),  in  which  the  facts 
B8e : — ^An  engine-driver  was  killed  in  consequence  of 
ne  being  thrown  off  the  track.  This  accident  was 
lefects  in  the  cow-catcher ;  defects  due  to  the  negli- 
f  the  company's  master  mechanic,  who  had  full  con- 
r  the  engines,  and  who  knew  of  the  defects,  and  had 
d  they  should  be  repaired.  His  competence  was  un- 
lable,  and  it  was  urged  that  there  was  no  liability, 
;h  as  he  was  a  fellow-servant  of  the  deceased.    The 


El  ibid  reasoning  at  p.  255  gence  by   his   manager,    or   agent, 

Ukrphy  v.   Philips.     The  whose  employment  may  be  so  distinct 

t  the  aathoiities  are  not  at  from  ^at  of  the   injured  servant, 

tida.    Some  judges  seem  to  that  they  cannot  with  propriety  be 

at  a  master  cannot  delegate  deemed  fellow-servants  ?     And  if  a 

to  keep  machinery,  plant,  master's     personal     knowledge     of 

atate  of  repair,   "in  the  defects  in  his  machinery  be  neces- 

in  which,  from  the  terms  sary   to   his   liability,  the  more  a 

itracL  or  tiie  nature  of  the  master   n^lects   his   business    and 

lat,  tae  servant  has  a  right  abandons  it  to  others,  the  less  will 

that  it  would  be  kept ; "  he  be  liable." 
,  CJ.,  ia  Clarke  Y.  Holmes,  {u)  Wood's  Master  and  Servant, 

IT.    944.     "Why,"    asks  886. 
,  in  the  aame  case,  "ma^  (x)  (1879),  10  Otto,  218. 


be  guilty  of  negh- 
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Supreme  Court,  however,  overruled  this  defence,  oYmsjmxL^t 
"  Those,  at  least  in  the  organisation  of  the  corporatioii,  wIb.^^ 
are  invested  with  controlling  or  superior  authority  in  thsp^ 
regard,  represent  its  legal  personality;  their  negligence,  firoctf' 
which  injury  results,  is  the  negligence  of  the  corporatioi*  ^ 
The    latter  cannot,  in  respect  of  such  matters,  int 
between  it  and  the  servant,  who  has  been  injured,  wij 
fault  on  his  part,  the  personal  responsibility  of  an  agent,  whcr* 
in  exercising  the  master's  authority,  has  violated  the  duty  he 
owes,  as  well  to  the  servant  as  to  the  corporation.     To  guard 
against  misapplication  of  these  principles,  we  should  say  that 
the  corporation  is  not  to  be  held  as  guaranteeing  or  warranting 
the  absolute  safety,  under  all  circumstances,  or  the  peifec- 
tion  in  all  its  parts,  of  the  machinery  or  apparatus,  which  may 
be  provided  for  the  use  of  employ^.    Its  duty  in  that  respect 
to  its  employ^  is  discharged  when,  but  only  when,  its  agents^ 
whose  business  it  is  to  supply  such  instrumentalities,  ezerciae 
due  care,  as  well  in  their  purchase  originally,  as  in  keeping 
and  maintaining  them  in  such  condition  as  to  be  reaaonably 
and  adequately  safe  for  use  by  employ^"    The  Ooart  aho 
quoted,  with  approval,  the  ruling  of  a  State  Court  in  Ford  v. 
FUxhhury  Railuuy  Co.  {y),  in  which  it  was  said, "  The  rule  of 
law  which  exempted  the  master  from  responsibilily  to  the 
servant  for  injuries  received  from  the  ordinary  risks  of  his 
employment,  including  the  negligence  of  his  fellow-servants, 
does  not  excuse  the  exercise  of  ordinary  care  in  supplying  and 
maintaining  proper  instrumentalities  for  the  performance  of 
the  work  required.     One  who  enters  into  the  employment  of 
another  has  a  right  to  count  on  this  duty,  and  is  not  required 
to  assume  the  risks  of  the  master's  negligence  in  this  respect. 
"  The  fact  that  it  is  a  duty,  which  must  always  be  discharged, 
when  the  employer  is  a  corporation,  by  oflScers  and  agents, 
does  not  relieve  the  corporation  "  (z). 

Expressions  in  favour  of  this  view  may  be  cited  from 

{y)  110  Mass.  241. 
(?)  But  see  Warner  v.  £H^  Ry,  Co.,  39  N.  Y.  468. 
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English  cases  (a) ;  but,  on  the  whole,  English  authorities  are 
opposed  to  it  It  is  clear  that  masters  are  not  bound  to  see 
penonally  to  their  business  ;  they  may  delegate  it  to  compe- 
tent persons ;  and  this  would  not  be  the  case  if  they  were 
answerable  to  their  servants  for  any  of  the  acts  or  omissions 
of  fellow-servants.  Nor  do  they  stand  towards  servants  in 
the  position  of  persons  who  invite  the  public  to  visit  a  certain 
place,  and  who  are  assumed  to  have  warranted  that  due  care 
has  been  taken  by  the  contractor  whom  they  employ  (&). 


A  servant  has  no  cause  of  action  against  his  master 
if  his  own  negligence  have  contributed  to  the  injury 
of  which  he  complains. 

This  branch  of  the  subject  may  be  conveniently  divided 
into  two  parts  :  (1)  A  servant  may  choose  to  work  with  the 
iUl  knowledge  that  the  machinery  or  plant  which  he  uses  is 
dangerously  defective.  If  he  does  so,  he  cannot  recover  in 
the  erent  of  his  being  injured.  The  principle  Volenti  non 
ft  injuria  applies.  A  workman  engaged  in  sinking  a  pit 
vas  injured  by  the  fall  of  a  tub  of  water  which  was  attached 
to  a  rope  by  hooks,  and  was  being  drawn  up  by  machinery. 
The  defendant  had  provided  a  proper  giddy  or  slide  to  be 
ttad  to  prevent  the  tub  falling  back  into  the  pit,  and  had 
given  orders  that  it  should  be  used  when  earth  was  drawn  up. 
The  plaintiff  knew  what  sort  of  hook  was  employed,  and  made 
BO  complaint  as  to  it,  though  he  had  complained  that  the 
gid^  was  not  used  in  the  case  of  water.    The  Court  held 


(•)?ukaUiniJ  ▼.  Meracy  Docks 
Ami  (1861),  83  L.  J.  Ex.  831; 
SSmy,  Caaniiff  Steam  NdvigcUion 
On  {IdMU  83  L.  J.  Q.  B.  310 ; 
JUApw  t.  Caaella  (1872),  L.  K. 
7  Xz.,  p.  826 ;  aee  remarlu  of 
BnonreU,  B.,  at  p.  326;  AppUbee 

T.  Fn^  (1874),  L.  R.  0  C.  P.  647. 
(I)  iWmcc*  T.  Coderai  (1870),  L. 

S.  5  Q.  B.  184  tnd  501 ;  Hynian  v. 

iffv  (LBSn  L.  B.  6  Q.  B.  D.  683. 


See  also  TarrajU  y.  Webb  (1856), 
25  L.  J.  C.  P.  261;  18  C.  B. 
797  ;  FoUs  v.  Fort  of  CarliaU  Dock 
Co,  (I860),  2  L.  T.  N.  S.  288 ;  and 
BaUeny  v.  Oree  (1878),  11  M.  626. 
(Workman  in  a  paper  miU  ii^ored 
by  machinery  defective  through 
negligence  of  manager ;  master  not 
personaUy  negligent ;  master  not 
liable.) 
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that  the  action  would  not  lie.    He  had  acquiesced  in 
use  of  the  hook ;  and  the  negligence,  if  any,  in  not 
the  giddy,  was  that  of  the  plaintiff's  fellow-servants  (c). 

In  a  subsequent  case  it  was  shown  that  the  defendant,  the 
proprietor  and  manager  of  a  coal  mine,  knew  that  the  mles^^ 
published  under  17  &  18  Vict.  c.  108,  as  to  testing  a  rope  by"^^ 
which  the  pitmen  descended,  were  habitually  violated.  A 
servant  of  the  defendant  was  killed  by  the  breaking  of  the 
rope ;  and  had  the  facts  stood  thus,  the  Court  might  have  held 
the  master  liable.  It  was  proved,  however,  that  the  deceased 
knew  of  the  habitual  violation  of  the  rule,  and  also  that  on 
the  morning  on  which  the  accident  took  place,  he  was  told 
by  the  banksman  that  he  had  better  test  the  rope,  and  that 
nevertheless  he  got  into  the  cage  without  doing  sa  In 
these  circumstances  the  defendant  was  not  liable  (cQ. 

As  Cockbum,  C.  J.,  observed  in  Woodley  v.  Metropolitan 
Railway  Co,  (e) — an  action  by  a  workman  in  the  employment 
of  a  contractor  engaged  by  the  defendants  who  had  to  work. 
in  a  dark  tunnel,  and  who  was  injured  after  a  fortnight — ^^If 
a  man,  for  the  sake  of  the  employment,  takes  it  or  continues 
it  with  a  knowledge  of  its  risks,  he  must  trust  to  himself  to 
keep  clear  of  injury."  But  knowledge  of  defects  in  machinery 
or  dangers  is  not  necessarily  proof  of  acquiescence  in  them  or 
readiness  to  face  them.  It  is  only  ''  an  ingredient  of  n^li- 
gence,"  to  cite  the  expression  of  Byles,  J.,  in  Holmea  v. 
Clark  (/).  A  servant  who  is  injured  by  reasons  of  defective 
machinery  will  be  entitled  to  recover  if  he  is  induced  to 
remain  at  work  by  a  promise  on  the  part  of  his  master  that 
the  defect  will  be  remedied.     It  was  no  answer  in  ffolmea  v. 


(c)  Griffiths  v.  Oidlow  (1868),  27 
L.  J.  Ex.  405  ;  3  H.  &  N.  648. 

(d)  Senior  v.  Ward  (1869),  1  E.  & 
E.  886.  Sometimes  it  is  diflicalt  to 
(Ustingoish  contributory  negligence 
from  wilful  exposure  to  known  risks. 
But  the  difference  may  be  important 
in  re^ird  to  the  Employers'  Liability 
Act,  8.  2,  sub-s.  3. 

{e)  L.  R.  (1877),  L.  R.  2  Ex.  D. 


884. 
(/)  (1861).  6  H.  &  N.  349  ;  7  H. 

6  N.  937  ;  30  L.  J.  Kz.  185 ;  31  L. 
J.  Ex.  366.  This  case  has  been 
much  criticised,  and  some  of  the  re- 
marks of  the  Judges  in  the  Exchequer 
Chamber  have  been  uuestioned.  See 
remarks  of  Bramwell,  B.,  in  BritUm 
V.  Great  Western  Cotton  Co.,  Lw  B. 

7  Ex.  136. 
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Clarke — an  action  by  a  workman  engaged  in  a  cotton  mill 
and   injured    while  oiling  certain  unfenced  parts   of  the 
machinery — that  he  had  remained  at  work  after  the  fencing  of 
the  machinery  was  broken.    To  the  argument  that  he  had 
yoluntarily  incurred  the  danger  and  was  in  the  same  position 
as  if  he  had  originally  agreed  to  work  with  unfenced  machi- 
nery, Cockbum,  C.  J.,  replied,  "  there  is  a  sound  distinction 
between  the  case  of  a  servant  who  knowingly  enters  into  a 
contract  to  work  on  defective  machinery,  and  that  of  one  who, 
tm  a  temporary  defect  arising,  is  induced  by  the  master,  after 
the  defect  has  been  brought  to  the  knowledge  of  the  latter, 
tocontmue  to  perform  his  service  under  the  promise  that  the 
defect  shall  be  remedied."     So  in  Holmes  v.  Worthmgton  (gr), 
it  was  no  answer  to  an  action  by  a  servant  injured  by 
the  breaking  of  a  defective  rope  that  he  had  used  it  with 
a  knowledge  of  its  defects ;   the  master  had  promised  to 
see  to  them^    and    the    servant    might    have    reasonably 
believed   that  they  would  be  put   right.      On  the  same 
principle,  if  a  master  is  guilty  of  a  breach  of  statutory 
regulations  for  the  protection  of  his  workmen,  and  one  of 
them  continues  to  work  with  knowledge  of  this  fact  and 
is  injured,  he  will  not  necessarily  be  disentitled  to  recover 
damages.     Britton  v.  Great  Western  Cotton  Co.  (h)  is  the 
leading  case  upon  this  subject.     A  workman  named  Britton 
vas  employed   by  the  defendants  to  grease  the  bearings 
hetween  the  fly  and  spur-wheel  of  a  steam-engine.   The  wheel 
rwe  in  which  the  fly-wheel  revolved  was  unprotected  at  the 
place  where  Britton  was  placed  to  do  his  work.     On  the  sixth 
morning  of  his  employment  he  was  caught    by  the  fly- 
wheel, and  killed.     The  Court  of  Exchequer  held  that  there 
was  an  unqualified  duty  on  the  part  of  the  defendants  under 
*l  Vict.  c.  15,  s.  25,  to  fence  the  edge  of  the  wheel  race.    To 
the  contention  that  Britton  had  voluntarily  accepted  the  risk 
«nd  that  he  was  the  author  of  his  own  misfortune,  the  Court 
replied  that  the  jury  had  found  him  not  guilty  of  contributory 

W  (ISei),  2  F.  t  F.  688-  (A)  (1872),  L.  R.  7  Ex.  130. 
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uegligence,   and    that  the   place  was  not  necessarily  and 
obviously  dangerous. 

Defects  in  machineiy,  or  dangers  connected  with  it,  of  which 
a  master  is  or  ought  to  be  aware,  may  be  latent  even  to  adult 
servants.  They  may  be  obvious  to  persons  of  skill  and  ex- 
perience, while  invisible  to  others ;  and  this  ought  to  be  con- 
sidered by  the  jury  in  determining  whether  or  not  there  has 
been  contributory  negligence  or  a  willing  acceptance  of  risks. 
In  Oi*izzle  v.  Frost  {i)  a  girl  of  sixteen  years  of  age  was  set 
to  work,  without  receiving  instructions,  at  a  machine  for 
cording  hemp ;  she  was  injured  in  putting,  as  directed  by  the 
foreman,  hemp  between  the  rollers.  In  charging  the  jury, 
Cockbum,  C.  J.,  said,  '*  I  am  of  opinion  that  if  the  owners 
of  dangerous  machinery,  by  their  foreman,  employ  a  young 
person  about  it,  quite  inexperienced  in  its  use,  either  without 
proper  directions  as  to  its  use  or  with  directions  which  are 
improper,  and  which  are  likely  to  lead  to  dangers  of  which 
the  yoimg  person  is  not  awai*e,  and  of  which  they  are  aware, 
as  it  is  their  duty  to  take  reasonable  care  to  avert  such  danger, 
they  are  responsible  for  any  injury  which  may  ensue  from  the 
use  of  such  machinery."  In  several  American  cases  the 
principle  is  clearly  recognised  that  there  is  a  peculiar  duty  to 
provide  for  the  safety  of  young  or  inexperienced  persons,  that 
dangers  may  be  latent  to  pei*sons  of  inexperience,  and  that  it 
would  be  unreasonable  to  suppose  that  they  agree  to  accept 
risks  of  the  natures  which  they  are  ignorant.  Spelman  v. 
Fislier  Inyii  Co,  (k)  is  a  case  which  would  probably  be 
followed  here.  The  plaintiff  was  employed  in  blasting; 
he  was  injured  by  the  premature  explosion  of  a  newly  in- 
vented powder.  He  did  not  know  its  nature,  but  it  was  unfit 
and  imsafe  for  the  purpose  for  which  he  had  been  directed  to 
use  it.  It  was  held  that  a  right  of  action  existed.  This  quali- 
fication appears  to  be  recognised  by  Lord  Cranworth,  who  in 
BartonsMU  Coal  Co.  v.  Reid  says,  '*  It  may  be  that  if  a  master 
employs  inexperienced  workmen,  and   directs  them  to  act 

(0  (1863),  3  F.  &  F.  623.  {k)  66  Barb.  N.  Y.  161. 
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TOider  the  superintendence  and  to  obey  the  orders  of  a  deputy 
whom  he  puts  in  his  place,  they  are  not,  within  the  meaning 
of  the  rule  in  question,  employed  in  a  common  work  with  the 
luperintendent  (l)" 

(2).  If  a  servant  be  guilty  of  culpable  negligence  which  has 
contributed  to  his  injury,  he  cannot  recover,  even  though  the 
master  has  been  guilty  of  negligence.  Thus  in  Senior  v* 
Ward  (m)  the  defendant,  though  guilty  of  gross  negligence, 
was  not  liable  because  the  plaintiff,  who  had  been  injured  by 
the  breaking  of  a  rope  used  for  lowering  the  cage  down  the 
shaft  of  the  pit,  knew  that  the  rope  was  not  regularly  tested, 
and  because  he  had  disregarded  a  warning  given  by  the 
banksman  that  he  had  better  examine  the  rope  before  he 
went  down. 

Some  of  the  authorities  seem  to  draw  no  distinction  between 
the  n^ligence  of  a  child  and  that  of  an  adult.  For  example, 
when  a  boy  of  sixteen  was  injured  owing  to  an  explosion, 
UMi  there  was  evidence  that  the  defendant's  manager  had 
^owed  the  plaintiff  to  do  that  which  it  was  not  his  duty  to 
do,  and  which  it  was  dangerous  for  an  inexperienced  hand  to 
^1  the  Court  refused  to  hold  the  defendant  liable  (n).  So  in 
Singleton  v.  Eastei^  Railway  Co,  (o),  the  defendants  were 
M  liable  for  injury  sustained  by  a  child  of  three  and  a  half 
7^ttB,  who  had  strayed  upon  their  line — though  in  this  case 
^  was  not  clear  that  the  defendants  were  to  blame.  In 
Mcmgan  v.  Atherton  {p)  no  action  lay  at  the  instance  of  a 
diild  who  was  injured  by  putting  his  fingers  between  the  cog- 
wheels of  a  crushing  machine,  while  another  child  turned  the 


(QSKacq.   294.      See  also  Lord 
^^wnaCmd'a  remarks  at  p.  811. 

W  (1869),  2S  L.  J.  Q.  B.  189. 
^  W  Mwpky  V.  Smith  (IS65\  12  L. 
i  N.  8. 605.  In  IFilleUs  v.  Buffalo 
\Oo.,  U  Barb.  658,  it  was  held  that 
a  QBitic  mi^t  be  gailty  of  contribu- 
toiy  nq^nee.  Apparently  a  child 
^J^  lecoTer  if  the  person  in  whose 
™Sb  he  ii,  is  guilty  of  contributory 
■fmence;  JFaiU  ▼.  Jiorth-EasUm 
%  Oo,  (1858),  £.  B.  &  £.  719 ;  5 


Jut.  N.  S.  986. 

(o)  (1869),  7  C.  B.  N.  S.  287 ; 
Abbott  y.  Macfie  (1868),  83  L.  J.  Ex. 
177;  JVardUivarthy.  JFalker {1S7Z), 
37  J.  P.  62. 

ip)  (1866),  L.  R.  1  Ex.  289  ;  85 
L.  J.  Ex.  161.  See  criticisms  on 
this  case  in  Clark  v.  ChaTnbers 
(1878),  L.  R.  3  Q.  B.  D.  327.  Com- 
pare Campbell  v.  Ord,  CooH  of 
Session  (1878),  1  R.  149. 
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handles — ^though  in  this  case  also  it  was  not  dear  that  the 
defendant  was  guilty  of  any  negligence. 

It  is  difficult,  however,  to  believe  that  a  master  would  not 
be  liable  if  young  persons  were  allowed  to  work  in  and  about. 
machinery,  the  dangers  of  which  he  did  and  they  did  iio\ 
understand  (g). 


APPENDIX    A. 

The  principle  decided  by  Priettley  v.  Fowler  (1837),  3  M  .&  W. 
obscure.  It  was  on  a  motion  to  arrest  judgment,  and  it  is  tmc 
whether  the  negligeuce  was  in  over-loading  a  van  or  in  not  provic 
])roper  van.  The  duty  of  the  defendants  as  alleged  in  the  decuuatioa  ^T 
'<  to  use  due  and  proper  care  that  the  said  van  snould  be  in  a  proper  ^^T 
of  repair,  that  it  should  not  be  overloaded,  and  that  the  pLuntitt'  shouk:^^^ 
safely  carried  thereby.**  The  judgment  can  scarcely  be  said  to  lay  dc"^^^- 
auyi  clear  rule  of  law.  It  contains  loose  expressions  and  analogy 
which  are  not  strictly  accurate.  It  seems  to  show  that  the  differ^^ 
between  the  obligations  of  one  who  employs  a  contractor  and  a  maJ 
who  employs  a  servant  was  not  present  to  the  Court  "  Lord  Abing^ 
j^ays  Lord  Justice  Brett,  in  his  evidence  before  the  Select  Committee^=' 
Employer's  Liability,  "  who  had  been  one  of  the  greatest  advocates  e^ 
known  at  the  bai',  had  an  advocate's  talent,  which  mainly  consists  in 
invention  of  analogies,  and  there  never  was  a  more  perfect  master  of  tl 
ail  than  Lord  Abinger,  and  he  took  it  with  him  to  the  bench  ;  and  1  thi 
it  may  be  suggested  that  the  law,  as  tu  the  non-liability  of  masters  w 
regard  to  fellow-servants,  arose  principally  from  the  ingenuity  of  Lc^^^^ 
Abinger  in  suggesting  analogies  in  the  case  of  Priestley  v.  Faw^^^ 
where  the  Court  stated  the  law  thus  :  *  Where  several  persons  are  e: 
ployed  in  the  conduct  of  one  common  enterprise  or  imdertaking, 
the  safety  of  each  depends  much  on  the  care  and  skill  with  which  t 
other  shall  perform  his  appropriate  duty,  eacli  is  an  observer  of 
conduct  of  others,  and  can  give  notice  of  any  mijsconduct,  incapacity, 


{q)  Lyiuih  v.  Nurditi  (1841),  1  Q.  years  of  age,  got  upon  cart  inp 

B.  29,  where  the  question  whether  u  aud  another  child  led    the    hoi. 

cldld  coidd  be  guilty  of  contributory  i)laintiff   injured  ;    defendant  lia 

ncghgence  was  decided  to  be  a  ques-  though    plaintiff  a   trespasser,  i 

tion  of  fact  for  the  jiuy.     (Defendant  had  contributed  to  mischief.)  See 

h^ft  his  horso  and  cart  in  street  uu-  marks  in  Liigo  v.  Newbold  (181 

attended  ;  plaintiff,  a  child  of  seven  ^  Kx.  302. 
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iwlect  of  duty,  and  leave  the  aervice  if  the  common  employer  will  not 
a£e  such  precautiona  and  employ  such  agents  as  the  safety  of  the  whole 
Mrty  may  require.  By  these  means  the  safety  of  each  will  be  made 
ncxre  effie«tually  secured  than  could  be  done  by  a  resort  to  the  conmion 
anplorer  for  an  indemnity  in  case  of  loss  by  the  negligence  of  each 
liner.  The  doctrine  was  clearly  laid  down  in  America,  in  1842,  in 
ffBtncell  V,  Batton  <b  Worcester  Cor,,  4  Met  49.  The  first  English  case 
n  w^hich  it  is  distinctly  stated  was  Hutchinson  v.  York,  Newcastle,  and 
Berwick  By.  Co.,  19  L.  J.  Ex.  296  ;  5  Ex.  343,  decided  in  May,  1850. 
rhe  doctrme  was  ahio  affirmed  in  JVigmore  v.  Jay  (22  May,  1850), 
19  Lu  J.  Ex.  300  ;  5  Ex.  354  ;  Seymour  v.  Maddox  (1851),  20  L.  J. 
J.  B.  327 ;  16  Q.  B.  326 ;  and  Skipp  v.  Eastern  By.  Co.  (1851),  9  Ex. 
SS3  ;   23  L.  J.  Ex.  23. 

The  doctrine  has  never  been  applied  except  to  acts  of  negligence,  and 
lie  like.  It  is  clear  that  it  has  no  application  to  risks  which  are  not 
ncidentai  to  the  service.    See  Mansfietaw.  Baddeley,  34  L.  T.  696. 


APPENDIX  B. 

Th$  following  are  the  chief  cases  as  to  Common  Employment: — 

Fellow  Servakts. 

HMkihifuon  v.  York  and  Newcastle  By.  Co.  (1850),  5  Ex.  353.  (Servant 
wA  defoodantB  and  engine-driver  of  tram  in  which  he  was  riding  in  dir 
chajge  of  his  duty.) 

Wigmore  v.  Jay  (1850),  5  Ex.  343  ;  19  L.  J.  Ex.  300.     (See  p.  303.) 

W^aeU  V.  Fox  (1856),  Ex.  832.     (See  p.  308.) 

Dtgg  V,  Midland  By.  Co.  (1857) ;  I  H.  &  N.  773  ;  26  L.^  J.  Ex.  171. 
<S6e  p.  314). 

Smiitn'  V.  Ward  (1859),  1  K  &  E.  385.  (Pitman  and  banksman  of  a 
eolliary.) 

SmsAe  y.  Lindsay  (1861),  31  L.  J.  C.  P.  106 ;  11  C.  B.  N.  S.  429 ; 
10  W.  R.  89.    (See  p.  305.) 

PaUer  v.  Faulkner  (1861),  1  B.  &  S.  800 ;  8  Jur.  N.  S.  259  ;  31  L.  J. 
Q.  B.  30 ;  10  W.  R.  93.    (See  p.  314.) 

Waller  v.  Souih-Eastem  By.  Co.  (1863),  32  L.  J.  Ex.  205  ;  9  Jur.  N.  S. 
501 ;  2  H.  &  C.  102 ;  8  L.  T.  325  ;  11  W.  R.  731.  (Railway  guard  and 
ganger  of  plate-layers.) 

ChMagher  v.  Piper  (1864),  16  C.  B.  N.  S.  669 ;  33  L.  J.  C.  P.  329. 

(See  p.  304.) 

Loipegrove  v.  London,  Brighton  and  South-Coast  By.  Co.  (1864),  16  C.  B. 
K.  S.  669  ;  33  L.  J.  C.  P.  329.  (Plaintifl^  a  labourer,  in  the  service  of 
d^Bndanta,  employed  in  filling  trucks  with  ballast;  injured  by  the 
negligence  of  another  servant  in  placing  insecurely  temporary  rails.) 
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Morgan  v.  VaU  of  Neath  Ry.  Co.  (1864),  L.  R  1  Q.  B.  149 ;  36  L.  J. 
Q.  B.  23  ;  13  L.  T.  N.  S.  564  ;  14  W.  R.  144  ;  5  B.  &  S.  670 ;  10  Jur. 
N.  S.  1074  ;  33  L.  J.  Q.  B.  260.     (See  p.  306.) 

Hall  V.  Johiwm  (1865),  3  U.  &  C.  589  ;  34  L.  J.  Ex.  222  ;  13  W.  B. 
411 ;  11  L.  T.  N.  S.  779.    (See  p.  306.) 

Murphy  v.  ^ith  (1866X  12  L.  T.  N.  S.  603.  (Plaintiff,  a  boy  of 
tender  years,  and  a  person  who  managed  the  works  in  the  absence  of  the 
manager.) 

Feltham  v.  England  (1866),  L.  R  2  Q.  B.  33 ;  36  L.  J.  Q.  Bw  14 ; 
7  B.  &  S.  676  ;  15  W.  R.  151.  (Plaintifi;  a  workman,  in  the  employ 
ment  of  maker  of  locomotive  engines,  and  foreman  of  the  workshop^  lus 
superior,  fellow  servants ;  plaintiff  injured  by  tlie  giving  way  of  men 
supporting  a  tramway  and  travelling-crane  ;  defendant  not  liaok,  mere 
bemg  no  evidence  of  personal  negligence.) 

Tunney  v.  Midland  Ry,  Co.  (1866),  L.  R.  1  C.  P.  291.    (See  p.  308.) 

Murray  v.  Currie  (1870),  L.  R.  6  C.  P.  24.     (See  p.  308.) 

Howelh  V.  Landore  Siemens  Steel  Co,  (1874),  L.  R.  10  Q.  R  63. 
(See  p.  306.) 

Lovell  V.  Howell  (1876),  L.  R  1  C.  P.  D.  161  ;  45  L.  J.  C.  P.  387. 
(Plaintiff,  a  licensed  waterman  and  lighterman  employed  by  defendant, 
a  warehouse- keeper,  at  weekly  wages,  to  moor  and  unmoor  barges  ;  he 
was  in  the  habit  of  passing  through  the  warehouse  on  the  wav  to  manager^s 
office  to  receive  oniers  or  when  sent  for ;  being  sent  for,  he  was  on  his 
way  to  the  office,  and  he  was  knocked  down  by  a  sack  of  grain  through 
the  negligence  of  defendant's  servants  in  hoisting  goods.) 

Rcmrke  v.  IVhiU  Mots  Co.  (1876),  L.  R  1  C.  P.  D.  656 ;  2  C.  P.  D.  205. 
(See  p.  309.) 

Conway  y.  Belfast  Ry.  Co.' (1877),  11  Ir.  C.  L.  345.  (General  traffic 
manager  and  milesman.  Exchequer  Chamber  affirming  decision  of 
Common  Pleas.) 

Charles  v.  Taylor  (1878),  L.  R.  3  C.  P.  D.  492  ;  38  L.  T.  773  ;  27  W. 
R.  32.  (Plaintiff,  hired  by  A.  to  assist  in  imloading  a  baige  at  the 
wharf  of  defendants,  who  were  brewers.  Plaintiff  and  A.,  with  other 
men,  formed  a  gang,  which  was  paid  by  defendants  at  Is.  9<2.  a  ton  ;  the 
money  to  be  paid  to  one  of  the  men  and  distributed  among  the  oUiers. 
Defendants  alone  might  dismiss  plaintiff.  A  servant  of  the  defendants 
engaged  in  moving  barrels  negligently  let  one  of  them  slip,  and  plaintiff 
was  mjured.  A.  held  to  be  a  foi*eman  and  not  a  contractor,  and  plaintiff 
and  A.  fellow-servants.) 

Not  Fellow  Servants. 

Vose  V.  Lancashire  and  Yorkshire  Ry.  Co.  (1858),  2  H.  &  N.  728,  N.  S. 
364  ;  27  L.  J.  Ex.  249.  (Plaintiff,  representative  of  deceased  in  service 
of  East  Lancashire  Ry.  Co.,  while  at  work  in  a  station  in  the  joint  ooca- 
nation  of  that  company  and  the  defendant  company,  killed  by  an  engine 
belonging  to  the  latter,  which  was  being  shunted.  The  persons 
employed  in  shunting  joint  servants  of  the  two  companies,  but  the 
engme-driver  and  the  persons  employed  in  the  same  way  as  the  deceased 
were  separate  servants.  The  accident  occasioned  by  defect8  in  the  mica 
of  the  station.) 

Abraham  v.  Reynolds  (1860),  5  H.  &  N.  143;  6  Jur.  N.  S.  53  ;  8  W. 
R  181.     (See  p.  311.) 

Fletcher  v.  Peto  (1862),  3  F.  &  F.  368.    (Plaintiff  engaged  by  wharfinger 
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to  land  bags  of  guano  and  carry  them  to  warehouse  to  be  piled  there  bv 
day-labooien ;  plaintiff  injured  by  the  fall  of  some  of  the  bags,  which 
bad  been  negligently  piled.    The  jury  held  that  the  plaintiff  was 
CDflAged  in  separate  work  from  that  of  defendant's  men.) 
Cleveland  v.  Spien  (1864),  16  C.  B.  N.  S.  399.  (A  mere  passerby  being 


aaked  by  a  workman  to  give  information  as  to  mode  of  makinga  hole 
in  a  gas  pipe ;  not  a  volunteer  assistant,  within  Degg  v.  MidlanaKy.  Oo^ 
WmhwrUm  v.  Great  Western  Ry,  Co.  (1866),  L.  R  2  Ex.  30  ;  36  L.  J. 


9  ;  4  H.  &  C.  695  ;  15  W.  R.  108.  (Plaintiff,  a  porter  in  the  service 
of  the  London  and  North- Western  Ry.  Co.,  at  their  Manchester  station, 
wliich  was  used  by  the  defendants'  Company,  injured  by  the  negligence 
c€  an  engine-driver  in  the  service  of  the  defendants'  company ;  the 
defeaodants'  servants,  when  within  the  station  were  subject  to  the  rules 
cf  the  London  and  Noilh- Western  Ry.  Co.    Defendants  liable.) 

SnuUh  V.  SteeU  (1675X  32  L.  T.  N.  S.  195  ;  44  L.  J.  Q.  B.  60.  (Pilot 
engaged  by  defendants  under  the  compulsory  clause  of  Merchant  Ship- 
ph^  Act,  1854,  and  shipowner's  servants.) 

Tuinier  v.  Great  Eastern  Ry.  Co.  (1875),  33  L.  T.  431.    (See  p.  313.) 

Wright  v.  London  and  North- Western  Ry.  Co,  (1876),  45  L.  J.  Q.  B. 
670 ;  L.  R.  10  Q.  B.  298 ;  L.  R.  1  Q.  B.  D.  252.     (See  p.  315.) 

Amiuon  v.  NorthrEastem  Ry.  Co.  (1878),  L.  R.  3  Ex.  D.  341 ;  47 
L.J.  Q.  B.  372.    (See  p.  312.) 


SCOTCH     CASES. 
Fellow  Servants. 


Reid  V.  BarUmshiU  Coal  Co.  (1858),  20  D.  13  ;  3  Macq.  266  ;  Paterson, 
App.  L,  785.    (See  p.  306.) 

Wilson  y.  Merry  (1868),  L.  R.  1  S.  &  D.  App.  326.  (Miner  and  general 
manlier  of  mine  fellow-servants,  though  latter  had  been  guilty  of  negli- 
gence before  the  former  entered  the  service  of  the  plaintiff.) 

Meufarlane  v.  Caledonian  Ry.  Co.  (6  Dec.  1867),  6  Macq.  102.  (A  rail- 
way labourer  and  an  inspector.) 

Leddy  v.  Gibson  (Jan.  1,  1873),  11  M.  304.  (Sailor  and  captain  of  a 
merchant  vesseL) 

Not  Fellow  Servants. 

Ctof*  V.  McLaren  (Nov.  2, 1871),  10  M.  31.  (Plaintiff  employed  in  a 
chemical  work ;  engaged  by  master  to  move  under  the  manac^er  of  the 
chemical  department  a  roof  which  had  been  injured  ;  plaintiff  hurt  by 
the  falling  in  of  roof.  Held  that  the  doctrine  of  common  employment 
did  not  apply,  as  neither  workman  nor  manager  engaged  in  his  proper 
work) 

Adetim  v.  Glasgow  and  South-Western  Ry.  Co.  (Dec  7, 1875),  3  R.  215. 

SA. ,  employed  as  fireman  by  the  Caledonian  RV.  Co.,  killed  on  line  of 
lefendants,  over  which  the  Caledonian  Ry.  Co.  nad  running  powers,  by 
the  negligence  of  a  clerk  in  the  service  of  defendants.) 
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AMERICAN     CASES. 
Fellow  Servahts. 

Hard  v.  Vermont  Central  Ihj,  Co.,  32  Vt  473.  (Mechanics  in  machine 
shop  uf  defendimts,  and  sen-ants  in  char^^  of  the  trains.) 

merman  v.  Rochester  Ky,  Co.,  17  N.  Y.  153.  (A  brakesman  of  a  tiain 
and  engineer  or  conductor  who  has  directed  it  to  be  run  at  an  unsafe 
speed.) 

Oilman  v.  Eastern  Ry.  Co.,  92  Mass.  233.  (Carpenter  emplojed 
by  defendants  ;  part  of  liis  duty  to  travel  to  and  from  his  place  of  work 
on  defendants'  line.   Fellow-servant  of  pointsman.) 

JohuKm  V.  Boiiony  118  Mass.  114.     (See  p.  4a) 

Holder  v.  Fitchburg  Railroad,  129  Mass.  268.  (A  brakesman  of  a 
train  and  workmen  employed  in  widening  the  railway.) 


The  following  are  some  of  the  chief  decisions  relative  to  the  duty  of 
masters  in  regard  to  machinery  and  plant : — 

Master  Not  Liablb. 

Seymour  v.  Maddox  (1851),  20  L.  J.  Q.  B.  327  ;  16  Q.  B.  326.  (See 
p.  303.) 

Skipj)  V.  Eastern  Counties  Ry.  Co.  (1853),  9  Ex.  223 ;  23  L.  J.  Ex.  S3. 
(Plaintiff  employed  to  attach  carriages  to  locomotive ;  defendants  did 
not  employ  a  sufficient  number  of  men  ;  but  plaintiff  had  worked 
several  months  without  any  complaint) 

Dyneny,  Leach  (1857),  26  L.  J.  Ex.  221.  (Defendant,  from  motives  of 
economy,  substituted  lor  the  usual  and  safest  mode  of  lifting  SQgar 
moulds  a  cUp.  The  deceased,  a  labourer  in  the  emplovment  of  dd£r 
dant,  fastened  the  clip,  which  slipped,  so  that  a  moulcl  fell,  and  killed 
the  deceased.  No  case  to  go  to  tne  jury  ;  the  labourer  having  known. 
all  the  circumstances,  and  having  voluntarily  used  the  machinery.) 

Ormond  v.  Holland  (1858),  K  B.  &  E.  102.  (Defendants,  buildezB, 
and  plaintiff  in  their  eni])loymcnt  as  bricklayer ;  plaintiff  injored  by 
the  breiE^ng  of  a  round  in  a  ladder.  ''  There  bemg  no  evidence  of 
personal  negligence,  either  by  interference  in  the  wouing  or  in  hirmg 
the  ser\'ants,  or  in  choosing  the  implements."    Defendants  not  liable.) 

AUop  v.  Yates  (1858),  27  L.  J.  Ex.  D.  156.  (Defendants  set  up  a 
hoarding  which  projected  too  far  into  the  street ;  a  heavy  machine  was 
put  between  the  hoarding  and  building  ;  a  ladder  upon  which  plaintiff 
was,  near  it ;  plaintiff  had  complained  of  the  position,  and  the  defendant 
had  said  that  it  was  dangerous  and  would  be  altered.  A  cart  ran  against 
the  hoarding,  and  the  machine  fell  upon  the  plaintiff,  and  knocked  liim 
down.  De^ndant  not  liable  because,  inter  alia,  the  plaintiff  continned 
working  with  full  knowledge.) 

OriffShs  v.  Gidlow  (1858),  27  L.  J.  Ex.  404.    (See  p.  326.) 

Senior  v.  Ward  (1859X  1  E.  &  E.  385.    (See  p.  329.) 

Riley  v.  BaxendaU  (1861),  6  H.  &  N.  445  ;  30  L.  J.  Ex.  87  ;  9  W.  R 
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347.    (Declaration  by  administratrix  that  J.   R  was  servant  of  the 

defendants  on  the  terms  that  they  would  take  due  and  ordinary  care  not 

to  ezpoee  the  said  J.  R.  to  extraordinary  risk  and  danger  in  the  course  of 

his  employment ;  yet  the  defendant  did  not  take  due  tmd  ordinary  care 

not  to  expose,  &c.    No  such  contract  could  be  implied  from  ordinary 

contract  of  service.)    Potts  v.  Part  of  Carlule  Ey,  Co.,  2  L.  T.  N.  S.  282. 

Ogden  v.  Bummens  (1863),  3  F.  &  F.  751.     (Workmen  employed  in 

thoreine  up  arch,  and  injured  by  falling  in  of  it ;  defendants,  not  having 

knowledge  or  reasonable  means  of   knowledge  of   the  danger,  not 

liable.)    See  also  Tarrant  v.  Webb  (1856),  5  L.  J.  C.  P.  51. 

Brovm  v.  AccringUm  CoU<ni  Co.  (1865),  3  H.  &  C.  511  ;  34  L.  J.  Ex. 
206  ;    13  L.  T.  N.  S.  94.    (Defendants  erected  a  mill  by  contracts  made 
iritli  different  persons ;  appointed  clerk  of  works  to  superintend  build- 
ing ;     phdntiff,  employed  by  clerk  of  works,  injured  by  fall  of  floor. 
E^^edTenLoauts  not  liable,  there  being  no  evidence  of  personal  negligence  on 
lie  part  of  defendimts  or  personal  interference.) 
Scfcarton  V.  HawhcorUi  (1872),  26  L.  T.  851.    feee  jp.  317.) 
^  lien  V.  The  New  Gas  Co,  (1876),  L.  R  1  Ex.  D.  261 ;  45  L.  J.  Ex, 
;   34L.T.  541.    (See  p.  322.) 
J^^€3ddMks  V.  G,  N,  By,  Co,  (1877),  W.  N.,  p.  251. 


Liable. 

ts  V.  Smiih  (1857),  2  H.  &  N.  213  ;  3  Jur.  N.  S.  469  ;  26  L.  J. 
319.  (PlaintiflF,  a  bricklayer,  in  the  employment  of  defendants, 
^ij^aed  by  the  fall  of  a  scaffold ;  the  materials  for  the  scaffold  were 
^^'^ctive;  one  of  the  labourers  engaged  in  constructing  the  scaffold 
Jj^'^'^ng  tried  the  logs,  one  of  the  defendants  said,  "  They  will  do  very 
?J?iJ ;  don't  break  any  more.  "  A  new  trial,  on  the  ground  of  evidence 
^  Jiersonal  interference  and  negligence  by  master).  See  also  JFig66 
^      Jimnie  (1865),  4  F.  &  F.  608. 

^  '^iiliams  v.  Clowh  ri858),  3  H.  &  N.  258.  (Defendant  ordered 
T^J^tintiff  to  use  a  kduer,  which  he  knew  to  be  unsound ;  plaintiff 
^iwd ;  defendant  liable.) 

Canoea  v.  Worth  (1856),  5  E.  &  B.  849.     (See  p.  479.) 
Jkd  V.  Shamard  (1856),  5  E.  &  B.  856.    (Seep.  479.) 
Mwphy  V.  PhiUips  (1876),  35  L.  T.  477  ;  24  W.  R.  647.    (See  p.  320.) 
Holmes  v.  Warthingion  (1861),  3  F.  &  F.  533.     (See  p.  327.) 
Dames  v.  England  (1864),  33  L.  J.  Q.  B.  321.    (See  p.  321.) 
Holmes  V.  CUHce  (1862).  31  L.  J.  Ex.  356.     (See  p.  327.) 
WaOingy.  OattUr  (1871),  L.  R  6  Ex.  73  ;  40  L.  J.  Ex.  43  ;  23  L.  T. 
815 ;  19  W.  R.  388.    (Declaration  ])y  plaintiff  as  administratrix  of  G. 
W'.  for  that  it  vras  necessary  for  G.  W.  in  the  course  of  his  employment 
to  get  into  a  certain  machine  which  was  constructed  defectivenr  and  in 
an  nnaofe  manner,  as  the  defendants  well  knew.    While  G.  W .  was  so 
employed  the  machine  was  Buddenly  put  in  motion,  and  G.  W.  injured. 
Not  necessary  to  aver  that  G.  W.  was  ignorant  of  the  defective[[state  of 
midline.} 

Brittan  v.  Great  Western  Cottm  Co,  (1872),  L.  R.  7  Ex.  130.    (See 
p.  327.) 
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AMERICAN    CASEa 

Liable. 

Hitddlutone  v.  Lowell  Machine  Shop,  106  Mass.  282.  (Plaintiff  en 
ployed  as  a  watchman  in  machine  shop  of  defendants.  A  portion  of  tl 
floor  over  which  he  had  to  pass  in  the  dischaige  of  his  duty  was  in  a  tta 
of  decay  ;  the  defendant  knew  or  might  have  known  of  the  dangeioi 
condition  of  the  floor  ;  Court  refused  to  say  he  was  flniilty  of  negligent 
a  question  for  the  jury  whether  plaintiff  was  negligent  in  lemainii 
witn  his  knowledge  that  the  floor  was  decayed.) 

Evan  V.  Fowler,  24  N.  Y.  410.  (Plaintiff,  a  girl  of  fourteen,  employe 
by  defendant  in  his  mill ;  over  the  water  wheel  was  a  privy,  support* 
by  wooden  scantling.  The  timber  had  become  somewhat  rottoi ;  n 
there  was  evidence  tnat  some  repairs  ordered  by  defendant  had  weakeni 
the  support ;  plaintiff  injured.   Defendant  liable.) 

Laning  v.  A.  F.  Central  Ry,  Co.,  49  N.  Y.  521.  (Defendant  retain< 
in  his  service  a  foreman,  who  was  drunk  and  who  had  emplo^pd  an  u 
skilled  workman  to  superintend  scaffold,  liable  for  injuries  cana 
by  its  defects.) 

Not  Liable. 

FavJkner  v.  Erie  Railroad  Co,,  49  Barb.  N.  Y.  324  (PlaintUT,  a  sem: 
of  defendants,  injured  by  the  brei^ing  down  of  a  bridge  due  to  diy-r 
in  its  timbers  ;  no  personal  negligence.    Defendants  n<^  liable.) 


PART    II. 


STATUTE     LAW. 


CHAPTER   I. 

SUNDAY  OBSERVANCE. 

9  Charles  II.  c.  7  (1G76)  (an  Act  for  the  better 
m  of  the  Lord*8  Day,  commonly  called  Sunday),  is 
statute  on  this  subject  to  which  it  is  necessary  to 
action  1  declares  : — 

.0  tradesman,  artificer,  workman,  labourer,  or  other  person 
shall  do  or  exercise  any  worldly  labour,  business,  or  work 
dinary  callings  upon  the  Lord's  Day,  or  any  part  thereof 
necessity  and  charity  only  excepted) ;  and  that  every 
b;  of  the  age  of  fourteen  years  or  upwards  offending  in  the 
udl  for  every  such  offence  forfeit  the  sum  of  five  shillings  ; 
o  person  or  persons  whatsoever  shall  publicly  cry,  show 
pose  to  sale  any  wares,  merchandises,  fruits,  herbs,  goods  or 
fttsoever  upon  the  Loi-d's  Day,  or  any  port  thereof,  upon  pain 
person  so  offending  shall  forfeit  the  same  goods  so  cried  or 
h  or  exposed  to  sale." 

lalties  under  this  Act  are  rarely  applied  (a).  But 
lionally  essential  to  know  whether  contracts  made 
f  are  illegal.  The  Courts  have  attached  important 
}  to  the  scope  of  the  statute.  The  words 
3rson  whatsoever"  have  not  been  read  literally. 
cindiman  v.  Breach  (6),  it  was  held  that  they  did 

k  35  Vict,  c-  87,  con-  (6)  (1827),  7  B.  &C.  96, 9  D.  &  R.  976 
!&  48  Vict  c.  67,  re-  (The  Act  does  not  include  contracts  to 
feedings  under  29  Cha5.       carrypassengersbycoachonaSunday; 

consequently  action  lies  against  owner 
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not  iDclude  the  owner  and  driver  of  a  stage-coach,  on  1 
general  principle  of  construction,  that  where  general  woi 
follow  particular  words  they  are  to  be  read  as  applicable 
persons  or  things  ejusdem  generis.  When  an  attempt  ir 
made  to  bring  within  the  Act  farmers  who  employ  laboan 
on  a  Sunday,  the  Court  of  Queen's  Bench  (c)  decided  tha* 
farmer  who  employed  labourers  to  cart  hay,  although 
himself  worked,  was  not  liable  to  the  penalties  of  the  A 
The  strange  result  follows,  that  an  agricultural  labourer  nv 
works  on  Sunday  may  be  punished,  while  the  farmer  a 
employed  him,  and  who  perhaps  took  part  in  the  work,  cam 
be  punished. 

The  Courts  have  also  limited  the  application  of  the  stati 
to  cases  in  which  contracts  are  made  "  in  the  course  of  t 
ordinary  calling."  This  was  the  construction  adopted 
Drxiry  v.  Defontaine  (d).  There  the  question  was,  whetl 
a  sale  of  a  horse  on  a  Sunday,  not  in  the  course  of  the  on 
nary  calling  of  the  vendor,  was  void  so  as  to  disable  him  fin 
recovering  the  price.  The  Court  decided  that  it  was  i 
void.  Though  questioned  by  Park,  J.,  in  Smith  v.  Sparrow { 
this  construction  of  the  statute  is  now  settled.  According 
a  contract  of  hiring  for  a  year  made  between  a  farmer  and 
labourer  is  not  affected  by  the  statute,  hiring  not  being, 
was  said,  one  of  those  things  which  the  ordinary  duties  ol 
farmer  require  him  to  perform  (/).  Such  also  was  the  vi< 
of  the  Court  of  Exchequer  with  respect  to  an  agreement 
an  attorney,  whereby  he  agreed  to  become  personally  lial 
in  respect  of  a  debt  owing  by  a  client  (gr).     On  the  otl 


of  stof^-coach  for  refusing  to  take 
plaintiff  as  a  passen^r  on  Sunday). 
See,  on  the  other  hand,  Ex  parte 
MiddUUm  (1824),  3  B.  &  C.  164, 
4  D.  &  K.  824,  where  a  driver  of  a  van 
was  held  to  be  under  3  Car.  I.  c.  4. 

(c)  R,  V.  Silvaiter  (1864),  83  L.  J. 
M.  C.  79 ;  10  Jur.  N.  S.;  12  W.  R. 
375  ;  9  L.  T.  N.  S.  682;  4  B.  &  S. 
927  ;  ''other  persons  then  must  mean 
other  persons  not  quite  a  tradesman, 
labourer,  &c.,"  Blackburn,  J. 

{d)  (1808),   1    Taunt.    131.      See 


also  Triggs  v.   LcMcr  (1866),  L. 
1  Q.  B.  269;  14W.  R.  279;  18 L. 
N.  S.  701. 

{e)  (1827),  4  Bing.  84 ;  2  C.  Ic 
544  ;  12  Moore,  266  (action  will  ] 
lie  upon  a  contract  made  and  ec 
pleted  on  a  Sunday). 

if)  JUx  v.  WhUnaah  (1827),  7 
k  C.  596  ;  1  M.  &  R.  452. 

(flr)  Peate  v.  Dieken  (1884),  1  C. 
&  R.  422  ;  5  Tyrw.  116  ;  Nwrtm 
Poicell  (1842),  4  M.  ft  a.  42  ( 
giving  by  one  tradesman  to  anot! 


SUNDAY  OBSERVANCE. 
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^dealer  cannot  maintain  an  action  upon  a  contract, 
)  privately,  for  the  sale  and  warranty  of  a  horse, 
srere  entered  into  on  a  Sunday  (h), 
penalty  can   be  incurred  in  the  course  of  a 


imerican  cases  it  has  been  held  that  if  a  master 
ant  to  labour  on  a  Sunday  it  is  a  good  cause  for 
service  (k).  This  would  appear  to  be  the  case 
^n  a  Scotch  case  (l),  the  House  of  Lords  laid  it 
n  apprentice  to  a  barber,  who  was  bound  not  to 
)]£  from  his  master's  business  on  holidays  or  week- 
urs  or  early,  without  leave,  and  who  went  away 
irithout  leave,  and  without  shaving  his  master's 
ould  not  be  lawfully  required  to  attend  his 
>  on  Sundays ;  the  ground  of  the  decision  was 
was  not  a  work  of  necessity  or  mercy. 


I  guarantee  for  the 
of  a  traveller  is  not 
U  ordinary  calling). 
Bidler  (1826),  5  B. 
k  K  204.  See  also 
callinff/'  WoWm  y. 
I  Q.  B.  48  (enlist- 
ier  by  a  recruiting 
n  the  Act,  and  not 
I  of  taking  place  on  a 
J  V.  Morgan  (1838), 
(sending  a  mare  to  a 
»red  by  a  stallion  not 
ordinary  calling)  ; 
iwms  (1824),  3  B.  & 
EL  82  (A.  not  know- 
a  horse-dealer,  made 
n  with  him  on  a 
vhase  of  a  horse ; 
mtract  to  \e  void, 
nu  ignorant  of  the 
ndor  was  exercising 
ling  on  the  Sunday, 


the  former  was  therefore  entitled  to 
recover  the  price  for  breach  of 
warranty). 

(t)  Crepps  V.  Durden  (1770),  2 
Cowp.  640. 

{k)  Coin  V.  St.  Germon  Browtij 
Penn.  24,  and  Warner  v.  Smith,  8 
Con.  14. 

(0  Phillips  V.  Inncs  (1837), 
4  C.  &  F.  234.  See,  however,  fFil- 
son  V.  Simson  (Sc.),  11  July,  1844, 
where  the  Court  of  Session  held  that 
a  farmer  was  justified  in  dismissing 
without  notice  a  farm  labourer,  who, 
when  requested  by  the  fisirmer  to 
remain  at  home  to  attend  the 
cattle,  which  were  ill,  in  order  that 
the  other  servants  might  go  to 
church,  refused  so  to  do.  For  a 
review  of  the  English  and  American 
cases,  see  Benjamin  on  Sale,  2nd 
edition,  442.  See  also  the  Factory 
Act  of  1878,  sec  21  and  51. 
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CHAPTER  II. 

THE  EMBEZZLEMENT  ACTS. 

Ik  consequence  of  defects  in  the  Common  Law  with 
pect  to  larceny  or  embezzlement  by  servants,  the  L^islat^^ 
passed,  especially  before  the  introduction  of  the  factory  8^^^* 
tem,  a  number  of  Acts  for  the  purpose   of  preventing  t^^ 
embezzlement  of  materials  and  tools,  and  the   selling  vf^^ 
buying  of  such  embezzled  materials,  &c.     These  Acts  are 
now  of  comparatively  small  consequence.     Their  chief  pro- 
visions are  here  set  out. 

1  ANNE,  c.  22  (1702). 

*^An  Act  for  the  more  effectual  preventing  the  dbu$es  and  frauds  ofpermna 
employed  in  the  icorking  up  the  rcooUeny  linen^  fustian,  cotton  and  titm 
manufactures  of  this  kingdom,'* 

Section  1. — "  If  any  person  or  persons  employed  in  the  working  up 
the  woollen,  linen,  fustian,  cotton  or  iron  manufiDtctareB  within  this 
kingdom  shall  iml)ezzil  or  purloyn  any  wefts,  thrums,  or  ends  of  yam 
or  any  other  materials  of  wool,  hemp,  flax,  cotton,  or  iron,  with  which 
he,  she  or  they,  is  or  shall  be  entrusted  to  work  upon,  or  shall  reel 
short  or  false  yam,"  he  "  shall  forfeit  double  the  value  of  the  damage 
done  for  the  use  of  the  poor  of  the  said  parish,  &C.'' 

Section  2. — "  Every  person  or  j^ersons  buying  or  receiving  any  wefts, 
thrums  or  ends  of  yam,  or  any  other  materials  of  wool,  hemp,  flax, 
cotton  or  iron,  and  being  thereof  lawfully  convicted  in  manner  as  afore- 
said, shall  suffer  the  like  penalties  and  forfeitures  as  one  convicted  pur- 
suant to  this  Act  for  purloining  and  embezzling  of  the  said  materiak." 

Section  4. — *'  All  wages,  demands,  frauds  and  defiaults  of  laboaieiB  in 
the  woollen,  linen,  fustian,  cotton  und  iron  manufactiures,  for  or  oonoem- 
ing  any  work  done  in  the  same  manufactures,  shall  and  may  be  heaid 
and  determined  by  any  two  justices  of  the  peace  of  the  coun^, 
riding,  division,  city  or  town  corjiorate  where  the  matter  in  contro- 
versie  ariseth,  &c** 
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^_  statnte — Chapter  18  in  most  editions  of  the  Statutes — was    made 

t^^P^t^KMtl  by  9  Anne,  c.  80.  It  was  repealed  in  part  by  58  Geo.  111.  c.  51 ;  1 
*  ^  AVilL  IV.  c  36,  88.  1  &  2 ;  extended  to  leather  by  13  Geo.  II.  c  8  ; 
^|^y*^lo<I  as  regards  England  in  case  of  woollen,  linen,  cotton,  flax,  mohaii-, 
*^^  tt&U  manui'actures,  by  6  &  7  Vict.  c.  40,  s.  1 ;  and  last  section  repealed 
jT  ^^^>^te  Law  Revision  Act,  1867.  As  to  sec  4,  see  Employers  and  Work* 
of  1876. 


9  GEO.  I.  c.  27  (1722—23). 

Act  for  preventing  journeymen  shoemakers  selling,  exchanging^  or 
jKttcning  boots,  shoes,  slippers,  cut  leather,  or  other  materials  for 
nuxking  boots,  shoes  {or  slippers,  and  for  better  regukUing  the  said 
joumejfmen." 

^y  section  3,  justices  may  issue  warrants,  &c.,  to  search  for  leather, 

pnudoined,  and  may  cause  goods  to  be  restored  to  owners. 
deeiion  4  is  repealed  by  38  &  39  Vict.  c.  86,  s.  17. 


12  GEO.  I.  C.  84  (1725). 

^iln  Act  to  prevent  unlavful  combination  of  workmen  employed  in  (he 
woMsn  vianufactures,  and  for  the  better  payment  of  their  toagesJ* 

Vait  of  the  Act  is  repealed  by  6  Geo.  lY.  c.  129,  s.  2. 

Conspiracj  and  Protection  of  Property  Act,  1875,  sec  17,  sub-sec. 
13^  repeals  so  much  of  section  2  as  relates  to  departing  from  service, 
and  quitting  or  returning  work  before  it  is  finished.  Section  2  also 
coMCta^  that  ''if  anyj wool-comber,  weaver,  servant,  or  person  hired, 
ntemed,  or  employ^  in  the  art  or  mystery  of  a  wool-comber  or  weaver, 
■hall  wilfully  damnify,  spoil  or  destroy  (without  the  consent  of  the 
owner),  any  of  the  goods,  wares,  or  work  conmiitted  to  his  care  or 
diaigCy  or  wherewith  he  shall  be  intruBted/'  he  shall  pay  double  the 
Tilne. 

Section  3  is  repealed,  so  far  as  it  regulates  or  relates  to  the  payment 
off  wages  in  goods,  or  by  way  of  truck,  by  1  &  2  WilL  IV.  c.  36,  ss.  1  &  2. 

See  also  22  Geo.  II.  c.  27;  22  Geo.  III.  c.  40,  a  4  ;  58  Qeo.  III.  c  51,  s.  2  ; 
9  Geo.  iV.  c.  31,  8.  1 ;  6  &  7  Vict.  c.  40,  s.  1 ;  Statute  Law  Revision  Act, 
18i7. 
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18  GEO.  II.  c.  8  (1789). 

An  Act  to  explain  and  amtiid  an  Act  made  in  thefint  fear  of  the 
Jicr  late  Majesty  Queen  Anne,  intituled  an  Act  for  the  mare  effi 
preventing  the  abuses  and  frauds  of  persons  employed  in  the  tporkin 
the  icoollenj  linen,  fustian,  cotton  and  iron  manufactures  of  this  k 
dom  ;  and  for  extending  the  said  Act  to  the  manufactures  of  leati 

Section  1  extends  1  Anne,  c.  22,  8.  1,  to  ^  any  person  or  penons 
shall  be  hired  or  employed  in  the  working  up  of  any  woollen,  lii 
fuBtian,  cotton  or  iron  manufactures,"  and  who  shall  ^  purloin,  iml 
secrete,  sell,  pawn,  exchange,  or  otherwise  illegally  diapofle  of  any  of 
materialB  with  which  he,  she,  or  they  shall  be  respectively  entziuted 
work  up  such  woollen,  linen,  fustian,  cotton  or  iron 
whether  the  same  or  any  part  thereof  be  or  be  not  first  wrcmght,  mrms  <^^ 
up  or  manufactured,  or  shall  reel  short  or  fsAee  yam,"  such  perMm  *^ 
persons  are  to  forfeit  double  value  or  be  sent  to  the  House  of 
and  for  a  second  offence  to  forfeit  four  times  the  value. 

Section  6.  "  To  prevent  oppression  of  the  labourers  and  wivrkmen 
ployed  in  any  respect  in  or  about  making  or  manufacturing  of  glov< 
breeches,  boott*,  shoes,  slippers,  wares  or  goods  of  that  sort  before 
tioned,"  .  .  .  "all  goods  and  materials  delivered  out  to  be  wioug^^T** 
up  in  the  manufacture  last-mentioned  shall  be  delivered  with  a  dec]ac_  ~^ 
tion  at  the  same  time  of  the  true  weight,  quantity  or  tale  thereof,  ^■■Dn 
pain  that  every  offender  shall  forfeit  and  pay  to  such  labourer,  miiniifi   ii  i  nr 

turer  or  worker,  double  the  value  of  what  shall'  be  due  for  such  wo- ^ 

by  him,  her  or  them  done  and  performed,  &c.'' 

Repealed  as  to  payment  of  forfeitures,  58  Geo.  III.  c.  51,8.2;ao&r  *" 

relates  to  payments  of  waccs  in  goods  by  1  &  2  Will.  IV.  c.  36,  as.  1  ft  r  ^  > 
except  as  to  Scotland  and  Ireland,  in  record  to  woollen,  linen,  cotton,  flii^^^"^* 
mohair  and  si]k  manufactures  by  6  &  7  Vict  c  40,  s.  1 ;  as  to  ss.  7  &  8  T  ^Y 
38  k  39  Vict,  c  86,  s.  17. 


'# 


15  GEO.  II.  c.  27  (1741—42). 

"  An  Act  for  the  more  effectual  prevtnting  any  cloth  or  w)olU%  ^^^ 

remaining  upon  the  rack  or  ttnicrsy  or  any  icoolltn  yam  or  vool  Uj^^^'^"^ 
out  to  dry,  from  being  stolen  or  takin  away  in  the  night  time,** 

Section  1  empowers  one  or  more  Justices  to  issue  search-wammt 
cloth  stolen  off  tenters. 
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22  GEO.  11.  C.  27  (1749). 

r  the  more  effectual  preventiuy  of  frauds  and  abuses  committed  by 
u  employed  in  the  manufacture  of  hats,  and  in  the  vxwUen, 
«y  fiutiany  cotton,  iron,  leather,  furr,  hemp,  flax,  mohair  and  silk 
faUures  ;  and  for  preventing  unlawful  combinations  of  journey- 
ljfer$f  and  journeymen  hotpressers,  and  of  all  persons  employed  in 
M  mveral  manufactures,  and  for  the  better  payment  of  their 

1  recites  clauses  in  13  Geo.  II.  c.  8  ;  aud  proceeds  to  extend 
d  the  same  by  enacting  that  "  if  any  person  or  persons  whatso- 

shall  be  hired  or  employed  to  make  any  felt  or  hat,  or  to  pre- 
>ik  up  any  woollen,  linnen,  fustian,  cotton,  iron,  leather,  furr, 
Cy  mohair,  or  silk  manufactures,  or  any  manufactures  made  up 
fair,  hemp,  flax,  cotton,  mohair,  or  silk,  or  of  any  of  the  said 

mixed  one  with  another,  shall  from  and  after  the  twenty- 
f  of  June,  one  thousand  seven  hundred  and  forty-nine,  purloin, 
iecrete,  sell,  paii^Ti,  exchange,  or  otherwise  unlawfully  dls- 
ly  of  the  materials  with  which  he,  she,  or  they  shall  be  respec- 
rosted,  whether  the  same  or  any  part  thereof  be  or  be  not  first 

made   up,  manufactured,  or   converted   into   merchantable 

shall  reel  false  or  short  yam  (6),  and  shall  be  thereof  lawfully 
,  by  the  oath  or  (if  the  owner  thereof  be  of  the  people  called 
solemn  affirmation  of  the  owner  of  such  goods  or  materials,  or 
th  or  affirmation  of  any  other  credible  witness  or  witnesses,  or 
ofession  of  the  person  or  persons  charged  with  such  offence, 
y  one  or  more  (c)  justice  or  justices  of  the  peace  of  the  county, 
virion,  city,  liberty,  town  or  place  where  such  offence  shall  be 
1,  or  where  the  person  or  persons  so  charged  shall  reside  or 
rhich  oath  or  affirmation  the  said  justice  or  justices  is  and  are 
npowered  and  required  to  administer),  it  shall  and  may  be 
and  for  the  said  justice  or  justices,  by  warrant  under  his  or 
d  and  seal  or  hands  and  seals,  to  commit  the  person  or  persons 
;ed  to  the  House  of  Correction,  or  other  public  prison  of  such 
iding,  diATsion,  city,  liberty,  town  or  place,  there  to  be  kept 
ftbour  for  the  space  of  fourteen  days,  and  also  to  order  the 


6  &    7  Vict.    c.    40,   80  III.  c.  51,  s.  2. 
le  abo\e  Act  as  relates  to  {b)  Repealed   as  to  reeling  short 

en,     linen,     cotton,    flax,  yam  by  14  Geo.  111.  c  44. 
•nd   silk   mannlactures,  is  (c)  17  Geo.  III.  c.  56,  a  2,  sobsti- 

Repssled  as  to  penalties  by  tutes  **  two  or  more.'* 
I.  c  56,  s.  16,  and  58  Geo. 
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jrcrson  or  [MirsunH  80  convicted  to  be  ouce  publicly  whipped  (c2)  at^ 
market  place,  or  some  other  public  place  of  the  city,  town  or  p 
where  sucli  oit'eiider  or  oflfenders  shall  be  respectively  committed ; 
io  cuHc  of  a  further  conviction,  in  manner  before  prescribed  bythif  i 
for  or  u]M)n  a  t^econd  or  other  subeei^uent  offence  of  the  same  kinc 
nhall  and  may  be  lawful  to  and  for  the  justice  or  justices,  before  wl 
8uch  conviction  shall  be  had,  to  commit  the  person  or  peisoiia  so  •( 
oifendin^  to  the  House  of  Correction,  or  other  public  prison  as  ■£ 
said,  tliere  to  be  kept  to  haixl  labour  for  any  time  not  exceeding  tl 
months,  nor  less  than  one  month  ;  and  also  to  order  tlie  'pemm  or  ] 
Kons  so  again  offending  to  be  publicly  whipped  (d)  at  the  market  pi 
or  some  other  public  place  of  the  city,  town  or  place  where  8 
offender  or  offenders  shall  be  respectively  committed^  twice  or  (rffce: 
as  to  such  justice  or  justices  sliall  appear  reasonable  ;  anything  in 
said  Act  of  the  first  year  of  her  said  late  Majesty's  reign,  or  in  the  i 
in  part  recited  Act  of  the  thirteenth  year  of  his  present  Maje8^*s  le 
to  the  contrary  in  anywise  notwithstanding." 

Section  2.  '*  Tliat  if  any  pei'son  or  persons  shall  buy,  I'eceive,  aooepi 
take,  by  way  of  gift,  pawn,  pledge,  sale,  or  exchange,  or  in  any  o1 
manner  wliat>M>ever,  of  or  from  any  person  or  persons  hired  or  emplo 
to  make  any  felt  or  hat,  or  to  prepare  or  work  up  the  woollen,  lii 
fustian,  cotton,  iron,  leather,  furr,  hemp,  flax,  mohair,  or  silk  ma 
factures,  or  any  manufactures  made  up  of  wooll,  furr,  hemp,  f 
cotton,  mohair,  or  silk,  or  of  imy  of  the  said  materials  mixed  one  n 
another,  any  thiamin  or  ends  of  yani,  or  any  other  materials  of  w€ 
furr,  hemp,  flax,  cotton  or  iron,  or  any  leather,  mohair,  or  silk,  whel 
the  same  or  any  |>art  thereof  be  or  be  not  flrst  wi'ought,  made  up 
mimufactured,  knowing  the  pei-son  oi»  persons  of  whom  he,  she,  or  tl 
ho  buy,  I'eceive,  acce2)t  or  iakc  the  said  materials,  to  be  so  hired  or  < 
ployed  as  aforestud,  and  not  having  first  obtained  the  consent  of 
l)erson  or  persons  so  hiring  or  employing  him,  her,  c»r  them,  who  d 
offer  to  sell,  i)awn,  pledge,  exchange,  or  otherwise  dis^xxse  of  the  t 
materials,  or  shall  buy,  receive,  accept,  or  take,  in  any  manner  wha 
ever,  of  or  from  any  other  person  or  persons  whomsoever,  any  of 
8aid  materials,  whether  the  same  be  or  be  not  fli'st  wrought,  matle  up 
manufactured,  knowing  the  same  to  l>e  so  purloined  or  imbezzilled," 

Such  pers(m  being  convicted  shall  forfeit  a  sum  of  twenty  pound 
for  the  first  offence,  and  on  non-payment  be  committed  to  the  Rous 
CoiTection  or  other  public  prison  for  foui-teen  days,  and  shall  for  e\ 
second  or  subsequent  offence  forfeit  the  sum  of  forty  pounds. 

Section  7.  "  That  if  any  person  or  pei-sons  enti-usted  with  any  of 

{d)  Repealed  as  to  punishment  and  ''the  penalty  for    the  first    off* 

penalties,  17  Geo.  111.  c  56,  s.  1  and  shall  l>e  any  sum  not  more  than  1 

8.  16.     See  also  1  Geo.  IV.  c.  57.  pounds,  nor  less  than  twenty  poun 

(^)  By  sec  3  of  17  Geo.  III.  c.  56,  But  see  38  k  39  Vict  c  86^  a.  8. 
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niikt^erialD  hereinbefore  mentioned,  in  order  to  prepare,  work  up  or  manu- 

fac^virc  the  name,  shall  not  nse  all  such  materials  in  the  preparing, 

woxlcin}^  up,  or  manufacturing  of  the  same,  and  shall  neglect  or  delay, 

for  t^lie  space  of  twenty-one  days  (/)  after  such  materials  sliall  be  prepared, 

worlced  up,  or  manufactured,  to  return  (if  re([uired  by  tlie  owner  or 

owners  of  such  materials  so  to  do)  so  much  of  the  stud  mateiials  as  shall 

not  1)6  used  as  aforesaid  to  the  person  or  })ersons  entrusting  him,  her,  or 

them  therewith,  such  neglect  or  delay  shall  be  deemed  imd  adjudged  to 

be    an  imbezzliug  or  purloining  of  such  materials ;  and  the  pei'sou  or 

persons  so  neglecting  or  delaying,  being  thereof  convicted,  in  manner 

befon*  prescribed  for  the  conviction  of  otfendei-s  against  this  Act,  shall 

nfler  the  like  punishment  as  persons  convicted  of  imbezzliug  or  pur- 

lotning  any  of  the  materials  hereinbefore  mentioned,  ai'e  by  this  Act 

rendered  subject  and  liable  to.** 

Section  12  recites  12  Geo.  I.  c.  34,  and  enacts  that,"  all  the  pn (visions, 
Adulations,  pains,  penalties,  and  forfeitures  thei'ein  contained,  shall, 
from  and  ftfter  the  said  twenty-fourth  day  of  June  one  thoiu^nd  seven 
Imndred  and  forty-nine,  extend,  and  be  construed,  deemed,  and  adjudged 
to  extend,  to  journeymen  dyers,  journeymen  hot  pressers,  and  all  other 
persona  whatsoever  employed  in  or  about  any  of  the  woollen  manufacturer 
of  tliifl  kingdom,  and  also  to  journeymen,  servants,  workmen,  and 
labourers,  and  all  other  persons  whatsoever  employed  in  the  making  of 
felts  OT  hats,  or  in  or  about  any  of  the  manufactures  of  silk,  mohaii',  furr, 
bemp^  flax,  linnen,  cotton,  fustian,  iron  or  leather,  or  in  or  about  any 
of  tlie  manufjBLctures  made  up  of  wooU,  fiui*,  hemp,  flax,  cotton,  mohair 
OP  silk,  or  of  any  of  the  said  materials  mixed  one  with  another,  in  as  full 
tod  ample  manner  as  the  said  provisions,  regulations,  pains,  penalties, 
*Qd  forfeitures  arc  by  the  said  last  mentioned  Act  declared  to  extend  to 
^  s^iTeial  and  i-espective  pei-sons  therein  named  "  ((f). 


27  GEO.  II.  c.  7  (1753—4). 

**   -^^dfor  tlie  ftiore  effeducU  preveiiting  of  frauds  and  abuses  comviitted  by 
persons  employed  in  the  manufacture  of  clocks  and  watches. 

i^^**5^tion  1.   " That  if  any  person  or  persons  whatsoever,  who  shall 
^_  ^ijed  or  employed  by  any  person  or  persons  practising  the  trade  or 
of  clock-making  or  watch-making,  or  any  ])art  or  branch,  or  parts 

>  17  Geo.  III.  c  56,  s.  7  substi-  {g)  But  see  6  Geo.  IV.  c.  129,  s.  2, 

eight  days  ;  see  also  9  Geo.  IV.       and  9  Geo.  IV.  ir.  31,  s.  1. 
a.1. 
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or  branches  of  such  trade  or  trades,  to  make,  finish,  alter,  repair,  or  clem 
any  clock  or  clocks,  watch  or  v^-atches,  or  any  part  or  parts  of  a  dock  or 
clocks,  wutch  or  watches,  or  be  intrusted  by  any  person  or  peiMiii  yatr 
tising  tlie  said  trade  or  trailes,  with  any  gold,  silver,  or  other  metal  or 
uiateriol,  to  be  or  that  shall  be  in  the  whole  or  in  part  wrought  or 
manufactured  for  any  part  or  parts  of  a  clock  or  clocks,  watch  or  watehea, 
or  any  diamond  or  other  precious  stone,  to  be  or  that  shall  he  set  or 
iixed  in  or  about  any  clock  or  clocks,  watch  or  watches,  shall,  after  the 
fir»t  day  of  May,  one  thousand  seven  hundred  and  fifty-four,  purloiD,  em- 
bezzle, secrete,  sell,  pawn,  or  exchange,  or  oUierwise  unlawfully  di^Niie of 
any  clock  or  watch,  or  any  part  or  parts  of  any  clock  or  watch,  or  anjgoldy 
silver,  or  other  metal  or  material,  or  any  part  thereof,  or  any  diamond 
or  other  precious  stone,  with  which  such  person  or  persons  ahall  be 
intrusted  by  any  person  or  |>ert(ons  practising  the  said  trade  or  tadea, 
or  any  |iart  or  branch,  or  i)arts  or  blanches  of  such  trade  or  tradsByaiid 
shall  l)e  thereof  convicted  by  the  oath  of  the>  owner  of  such  goodi,  ok 
by  the  oath  of  tmy  other  credible  witness  or  witnesses,  or  by  the  com- 
fession  of  the  pei-son  or  persons  charged  with  such  offence,  before  tf^7 
one  or  more  justice  or  justices  of  the  peace  of  the  county,  ridi»tii 
division,  city,  lil)erty,  to\^Ti,  or   place  where  such  offence  shaU  ** 
committed,  or  where  the  person  or  }M.'i-don8  so  charged  shall  reside  ^ 
inhabit  (wliicli  oath  the  said  justice  or  justices  is  and  are  hereby  ^^^ 
])owered  and  require<l  to  administer) ;  everj*  such  offender  shall,  (oit  **^ 
first  offence,  forfeit  twenty  pounds,  &c."  , 

Section  2  :  "  That  if  any  person  or  pei-sons  sliall  buy,  receive,  ac^*^ 
or  take  by  way  of  gift,  ptiwn,  pledge,  sole,  or  exchange,  or  in  any  o*** 
iiuumer  wliatsoever,  of  or  from  any  ])ei"son  or  pei-sons  whomsoever^    **^- 
ilock  or  watch,  or  any  juut  or  ports  of  ii  clock  or  watch,  or  any  fe^^ 
.silver,  or  other  metal  or  material,  as  afoi-esaid,  whether  the  some  oT    ^ 
l>art  thereof,  be  or  be  not  wrought  or  uianufocturetl,  or  any  dian^ 
ur  other  precious  stone,  which   shall  have  been   intrusted  ^ith      ^ 
pei-son   or  persons  hired  or  employed  as  aforesaid  by  any  perwMC^^ 
jKi-soiis  juuctising  the  said  tnule  or  trades,  he,  she,  or  they  so  bui 
receiving,  accepting,  or  taking  any  such  goods,  materials,  or  effi 
knowing  the   same  t<.)  be   so  purloined  or  imbezzled,  being  thc?^" 
liiwlully  convicted  in  manner  before  pi-escribe*!  for  the  conWctio^^^ 
jiersuns  purloining  or  embezzling  the  Siiid  gcKxls,  materials,  or  effC-'*' ^ 
i^hiill,  for  the  fii-st  offence,  forfeit  twenty  i>ounds,  &c.** 
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14  GEO.  III.  c.  25  (1774). 

id  for  the  more  effectual  preventing  frauds  and  emhezzUinent  by  persons 
employed  in  the  ^oooUen  inanufactorij, 

stum  1.  **  That  if  any  picker,  scribbler,  spinner,  or  wciiver  or 
penon  or  persons  whatsoever  who  shall  be  in  anyways  employed 
about  the  making  or  manufactuiing  of  woollen  cloth,  or  in  pre- 
g  materials  for  that  purpose,  shall  not  return  all  working  took 
iplements,  wool,  yam,  chain,  woof  or  abb  delivered  out  to  be 
sd  up  and  manufactured  and  all  such  materials  as  aforesaid  wheix;- 
he,  ahe,  or  they  shall  be  entrusted,  or  give  a  satisfactory  account 
ing  the  same  respectively  to  his,  her,  or  their  employer,  when 
onto  required  by  the  person  or  persons  by  whom  he,  she,  or  they 
liftve  been  so  intrusted,  or  by  his,  her,  or  their  known  clerk  or  servant, 
ill  fraudulently  steam,  damp,  or  water  the  wool  or  yam  delivered 
By  her,  or  them  to  be  worked  up,  or  if  any  person  or  persons  shall 
yS,  cut,  or  pick  out  the  list,  forrel,  or  other  mark  of  any  piece  of 
,  udd  shall  be  convicted  of  any  such  offence  before  some  justice  or 
«B  of  the  peace  for  the  county,  division,  liberty,  or  place  whei*e  the 
n  or  persons  so  offending  shall  reside,  either  by  the  confession  of  the 
'  or  parties  or  by  the  oath  or  oaths  of  one  or  moi'e  credible  witness 
Ltnestes,  every  such  person  so  convicted  shall  }>e  committed  to  the 
le  of  Correction  for  the  space  of  one  calendar  month." 
stion  2.  *'  That  if  any  person  or  pei'sons  so  employed,  and  who 
have  been  entrusted  with  any  tools,  implements,  wool,  yam, 
I,  woof  or  abb,  or  other  mateiials  as  afoi-esaid,  shall  not  have 
ered  or  accounted  for  the  same,  shall  abscond  or  cannot  be  found, 
lall  sell  or  otherwise  dispose  of  the  same  or  any  part  thereof ;  or  if 
person  or  persons  shall  fraudulently  buy  or  receive  such  tools, 
ements  or  materials  of  any  person  so  employed  or  entrusted  ;  or  if 
person  or  persons  shall  be  suspected  of  and  chai-ged  on  such  suspicion 
having  embezzled  and  kept  back,  by  means  of  fraudulently  damp- 
steaming  or  watering  the  wool  and  yam  delivered  out  to  him,  her, 
lem  ;  or  with  having  sold,  lK)ught  or  otherwise  received  the  same  or 
part  thereof,  as  aforesaid,  and  oath  shall  be  made  thereof  respec- 
y  before  one  of  his  Majesty's  justices  of  the  peace  for  the  county, 
ion,  liberty  or  place  where  any  such  offence  was  committed ;  such 
ce  shall  thereupon  issue  his  warrant  to  any  constable  or  constables 
her  peace  officer  or  peace  officers  to  enter  into  and  search,  in  the 
Lme,  the  place  of  dwelling  or  residence  of  such  person  or  persons  so 
ding,  and  also  such  other  house  or  place,  houses  or  places,  of  which 
ilothier,  clerk,  or  servant  as  aforesaid  shall  make  oath  that  he,  she, 
ley  have  just  cause  to  suspect,  it  appearing  to  the  said  justice  to  be 
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i-ea^onable  suspicion,  that  the  said  working  tools,  or  the  said  materials, 
or  some  part  or  parts  thereof,  to  have  1)een  embezzled  or  kept  back,  sold, 
bought  or  received  as  aforesaid,  may  be  secreted  and  lodged  :  and  if  upon 
search  any  of  the  said  working  tools,  wool,  yam,  chain,  woof  or  abb,  or  any 
cloth  with  the  list  forrel,  or  other  murks  taken  off,  cut  or  picked  out,  shall 
be  found,  the  said  constable  or  constables,  peace  officer  or  peace  office 
sliaU  seize  the  same,  and  appi-ehend  the  person  or  persons  in  whose 
custody  or  possession  the  same  shall  be  found  and  bring  Imn,  her,  or 
them  before  the  same  or  some  other  of  his  Majesty's  justices  of  the  pea» 
for  the  county,  division,  libeily  or  place  aforesaid  ;  and  unkss  sack 
person  or  persons  in  whose  custody  the  same  shall  be  found  can  give  ^ 
good  account  how  he,  she,  or  they  came  by  the  same,  to  the  satisfacfti^ 
of  such  justice  or  justices,  tlien  and  in  such  case  such  person  orpeno^*^ 
shall  be  thereof  convicted,  and  suffer  such  punishment  as  is  herein-be!6i« 
directed  to  be  inflicted  on  persons  not  returning  the  tools  or  materials  •> 
aforesaid ;  and  all  such  tools,  wool,  yam,  chain,  woof  or  abb,  or  i™*^ 
cloth  as  aforesaid,  m)  seized,  and  not  accounted  for  as  aforesaid,  sb*^ 
upon  such  conviction,  be  delivered  over  to  the  churchwardens  or  cv*^ 
seers  of  the  i)oor  of  the  pai'ish  where  the  same  were  seized,  to  be  by  *^'**J. 
sold  ;  and  the  monies  arising  by  such  sale,  after  defraying  the  expenflieB  <* 
such  sale,  shall  be  applied  to  Uie  use  of  the  poor  of  the  said  parisL' 
Section  4  enacts  that  any  justice,  upon  information  made,  may 
houses  to  be  seai'chcd  for  ends  of  cloth,  &c.,  and  the  same  if  found 
seized,  and  parties  bi'ought  before  justice. 


'4 


17  (iEO.  III.  c.  11  (1770—7). 

An  Act  for  more  effectually  lyreveiiting  frauds  and  abuses  comwitt 

persons  employed  in  the  manufactures  of  combing  tcooly  worsted     :^ 
and  goods  made  from  worsted^  in  the  counties  of  York,  Lancaster^ 
Chester, 

Section  1   recites  Acts  22  Geo.  II.  c.   27  ;  14  Geo.  III.  c.  44  ; 
15  Geo.  III.  c.  14,  and,  stating  that  "  the  good  jiurposes  of  the  Siiid 
have  been  greatly  fmstrated,"  provides  for  a  general  meeting  of  m 
facturei-s  of  Yorkshire,  Lamasliire,  and  Cheshiiv  ;  those  of  Yorksbi:^^^ 
elect  eighteen,  and  those  of  Lancai<liii*e  and  Cheshii-e  nine  i)er»n»-  =^ 
be  a  committee.     Coniniittee  to  appoint  inspectors.     See  24  &  2o  "^^ 
c.  101. 
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17  GEO.  III.  c.  56  (1777). 

■91  Ad  for  amending  and  rendering  more  effectual  the  iteverai  laws  now  in 
being,  for  the  more  effectual  preventing  of  frauds  and  abuses  by  persons 
employed  in  the  manufacture  of  hats,  and  in  the  woollen,  Unen, 
fustian,  cotton,  iron,  leather^  fur,  Jiemp,  flax,  mohair,  and  silk 
manufactures;  and  also  for  making  provisions  to  prevent  frauds  by 
journeymen  dyers  (t). 

Section  3  recites  section  2  of  Act  of  23  Geo.  II.,  and  substitutes  a 

of  not  more  than  forty  pounds,  nor  less  tlian  twenty  pounds. 
Section  5.  ''  If  any  person  shall  sell,  pawn,  pledge,  exchange  or  other- 
nnlawfnlly  dispose  of^  or  offer  to  sell,  pawn,  pledge,  exchange, 
otherwise  unlawfuUy  dispose  of,  any  such  materials  as  aforesaid, 
hether  wrought  or  unwrought,  mixed  or  unmixed,  knowing  them  to 
ve  been  purloined  or  embezzled,  every  such  person  lawfully  convicted 
ihnll  be  liable  to  the  same  puiushraent  as  he  or  she  would  be  liable  to 
"%y  virtue  of  this  Act,  on  being  con\'icted  of  receiving  purloined  or 
^smbezzled  materials,  knowing  them  to  have  been  purloined  or  em- 
T)ezzled«" 

Section  6.  "  When  any  person  or  persons  shall  be  bi'ought  or  charged 
^oponoath  before  any  two  or  more  justices  of  the  peace,  by  virtue  of 
"this  Act,  with  being  suspected  of,  or  with  having  purloined  or  eiu- 
l)ezzled,  or  with  having  received  any  such  materials  as  aforesaid, 
irhether  the  same  be  wrought  or  unwrought,  mixed  or  unmixed,  know- 
ing the  same  to  have  been  either  purloined  or  embezzled,  or  received 
from  some  person  or  persons  not  entitled  to  dispose  thereof,  and  it  shall 
be  made  appear  upon  the  oath  or  (being  of  the  people  called  Quakers) 
upon  the  affirmation  of  one  or  more  credible  witness  or  witnesses,  to  tlie 
satisfaction  of  such  justices,  that  such  person  or  persons  hath  or  have 
purloined  or  embezzled,  or  hath  or  have  received  any  such  mateiialB  as 
aforesaid,  knowing  the  same  to  have  been  purloined  or  embezzled,  or 
received  from  some  perif^)n  or  persons  not  entitled  to  dispo(«e  thereof,  it 
shall  and  may  be  lawful  for  such  justices,  or  for  the  justices  at  their 
general  or  general  quarter  sessionn  of  the  peace,  and  they  arc  hereby 
respectively  authorizeil  and  empowered  (if  they  shall  think  fit)  to  convict 
fuch  person  or  persons  of  having  purloined  or  embezzled,  or  of  ha\'ing 
received  such  materials  as  aforesaid,  knowing  the  same  to  have  been 
purloined  or  embezzled,  or  received  from  some  person  or  persons  not 
entitled  to  dispose  thereof,  although  no  proof  shall  be  given  to  whom 
such  materials  belong  ;  and  the  person  or  persons  so  convicted  shall  for 

(»)  By  6  &  7  Vict  c.  40,  s.  1,  See  also  6  Geo.  IV.  c.  129  ;  1  &  2 
rep^ed  as  to  woolleu,  linen,  cotton,  Will.  IV.  c  36  ;  34  &  35  Vict.  c.  116 ; 
flax,  mohair  and  silk  manufactures.       and  33  k  39  Vict.  c.  8(i,  s.  17. 
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every  »\ivh  offence,  be  subject  to  such  and  the  like  penalties  and  paniih^ 
inents,  at  the  discretion  of  such  justices  respectively,  as  persons  convicted 
of  buyin;:  or  n^ceivin^r  niiy  such  materitds  a»  aforesaid,  knowing  the 
same  to  have  been  purloined  or  eml)ezzled,  are  by  this  Act  subject  and 
liable  to  "  (A). 

Section  9.  ^  If  any  person  shall  receive  any  of  the  aforesaid  materiali 
in  a  fictitious  name,  in  order  to  be  manulactnreil ;  or  if  any  person 
shall  receive  in  his  or  her  own  name  any  of  the  said  materials,  in 
order  to  Ije  manufactured  by  himself  or  herself,  and  afterwards  deliver 
the  same,  or  any  part  thereof,  to  any  other  person  to  be  manufactured 
(without  the  consent  of  the  owner  thereof)  ;  or  if  any  carrier  or  oifaer 
person  employed  to  deliver  any  such  materials  to  any  workman,  to  be 
prei)ared  or  wrought  U]),  shall  designedly  deliver  the  same  to  any  other 
person  than  the  person  to  whom  such  materials  were  ordered  or  intended 
to  be  delivered  by  the  owner  thereof ;  all  and  every  person  and  pervons 
offending  in  any  of  the  cases  aforesaid  shall  for  every  such  offenee,  be 
liable  to  prosecution,  in  the  same  manner,  and  to  the  same  panishment, 
as  is  by  this  Act  directed  in  respect  to  persons  taking  in  any  of  the  said 
materials  in  order  to  work  up,  and  afterwards  wilfully  n^jjectiiig  or 
refusing  the  performance  of  their  work  for  the  space  of  time  afoieaaid.* 

Section  10.  "  It  shall  and  may  be  lawful  for  any  two  justices  of  the 
peace  of  any  county,  riding,  division,  city,  liberty,  town,  or  place, 
upon  complaint  made  to  them,  up<»n  oath  by  any  one  credible  person, 
<»r  (l)eing  of  the  people  C4ille<l  Quakers)  upon  solemn  affirmation,  that 
thei'e  is  cause  to  suspect  that  any  such  purloined  or  embezzled  materials, 
whether  mixe<l  or  umnixed,  wrought  or  un wrought,  are  concealed  in 
any  dwelling-house,  outhousi»,  yard,  ganlen,  or  other  place  or  places  (0, 
by  virtue  of  a  warnint  under  their  hands  and  seals,  to  cause  every 
such  dwelling-house,  outhouse,  yanl,  ganlen,  or  place  to  be  searched 
in  the  daytime  :  and  if  any  such  (m)  materials  suspected  to  be 
])urloined  or  embezzled  shidl  be  found  therein,  to  cause  the  same, 
and  the  person  or  pei-sons  in  whose  house,  outhouse,  yard,  garden, 
or  other  phice  the  s*mie  shall  l:)e  found,  to  be  brought  before  any  two 
justices  of  the  peace  for  the  same  county,  riding,  division,  city,  libertvt 
town,  or  phice  ;  and  if  the  sjiid  perscm  or  persons  shall  not  give  an  account 


(k)  See  22  Geo.  II.  c.  27,  s.  7. 
As  to  power  to  reduce  penalties, 
38  &  39  Vict.  c.  86,  s.  8,  and  the 
Summary  Jurisdiction  Act  of  1879, 
8.  4. 

(1)  A  warehouse  occupied  only  for 
business  purposes  and  not  within  the 
curtilage  of^  a  dwelling-house,  is 
xiithin  the  Act ;  Qtucn  v.  Edicard' 
son  (1859),  2  E.  &  E.  77 ;  23  L.  J. 
M.  C.  218. 

(m)  *  *  *  Such '  does  not  appear  to  be 


applied  to  the  circumstances  ;  but  to 
the  nature  of  the  article."  "The 
oifence  aimed  at  is  the  possession  of 
goods,  suspected  to  be  purioined, 
without  being  able  to  give  a  satisfac- 
tory account  of  them '* ;  and  it  does 
not  matter  that  the  materials  were 
not  found  concealed  in  dwelling- 
house,  outhouse,  &c.,  or  in  the  exe- 
cution of  a  search  warrant,  (tiuen 
V.  ;ri7cor(1845),  7  Q.  B.  817  ;  Data 
v.  NtA  (1833),  6  C.  &  P.  167. 


THE   EliBEZZLEMENT  ACTS.    '  351 

Up  ^  he  satisfaction  of  such  justices,  how  he,  she,  or  they  came  by  the  same, 

(k«?s'n  the  said  person  or  persons  so  offendinj^  shall  be  deemed  and 

adLj  '■id^ed  guilty  of  a  misdemeanor,  and  shall  be  punished  in  manner 

he-xr^inafber  mentioned,  although  no  pnK)f  shall  be  given  to  whom  such 

m.^B.'terialB  belong.** 

^3ection  11.  "That  every  peace  officer,  constable,  headborough,  or 
ty"t"fciiigman,  in  every  county,  city,  town  corporate,  or  other  place, 
irl-B.^re  there  shall  be  officers,  and  every  beadle  within  his  ward,  parish,  or 
diiB-t:  rict,  and  every  watchman,  during  such  time  only  as  he  is  on  his  duty, 
^IK'I^H  And  may  apprehend  or  cause  to  be  apprehended,  all  and  every 
p^r^rm  or  persons  who  may  reasonably  be  suspected  of  having  or  carrying, 
OK"  ff^njways  conveying,  at  any  time  after  sunsetting,  and  before  sunrising, 
»t»y  of  such  materials  suspected  t^)  be  purloined  or  embezzled,  and  the 
le,  together  with  such  person  or  persons,  as  soon  as  conveniently  may 
convey  or  carry  before  any  tw(»  justices  of  the  peace  for  the  county, 
J,  divvion,  city,  liberty,  town  or  place  within  which  the  suspected 
or  persons  shidl  be  apprehended  ;  and  if  the  person  or  persons  so 
*^I>I>i'<erliendetl  in  conveying  any  such  materials  shall  not  prrxluce  the  party 
®^  "■^•^^es  duly  entitled  to  dispose  thereof,  from  whom  he,  she,  or  they 
Lt  or  received  the  same,  or  some  other  credible  witness  to  testify 
Ottth  or  (being  of  the  people  called  Quakei*s)  upon  solemn  affinna- 
***'»»i»  to  the  sale  or  delivery  of  the  said  material  (which  oath  or  affirma- 
***^*x  xespectively  such  justices  are  hereby  empowered  to  administer),  or 
bI^O-IX  not  give  an  account,  to  the  satisfaction  of  such  justices,  how  he,  she, 
^^  ^l:».«y  came  by  the  same  ;  then  the  said  person  or  pei-sons  so  apprehended 
^™»-lX  be  deemel  and  adjudged  guilty  of  a  misdemeanor,  and  be  punisho<l 
*^  vx^janner  hereinafter  mentioned,  although  no  proof  shall  be  given  to 
such  materials  belong." 

tion  16.  "  It  shall  be  lawful  for  the  owner  or  owners  of  any  such 
xua.'ftL'^rials,  from  time  to  time,  as  (jccasion  shall  require,  to  demand  en- 
trax^cse,  and  enter,  at  all  reasonable  hours  in  the  daytime,  into  the  shops 
<>T  <:>'«ithouHes  of  any  person  or  persons  employed  by  him  or  them  to  work 
"Up   zMjny  of  the  said  materials,  or  other  pkce  or  places  where  the  work 
aha^Xl  be  carried  on,  and  there  to  inspect  the  state  and  condition  of  such 
nuLt^^rials  ;  and  in  case  of  refusal,  by  any  such  person  or  persons  so  em- 
ployed to  permit  such  entrance  or  inspection,  he,  she,  or  they  so  refusing, 
BhsLll  forfeit  and  pay  such  sum  of  money,  not  exceeding  forty  shillings, 
nor  less  than  ten  shillings,  as  the  justices  before  whom  he,  she,  or  they 
8ha.ll  be  convicted  shall  think  proper,  to  be  recovered  and  applied  in  the 
»n*e  manner  as  is  by  this  Act  directed  for  the  misdemeanor  of  being  in 
'  the  possession  of  any  such  materials,  without  being  able  to  account  satis- 
factoriXy  for  such  possession." 

®®<5tion  16mentions  22  Geo.  II. ,  c.  27,  and  enacts  that :  "  Every  penalty  or 
poninl^^gQt;  directed  by  or  other  provision  contained  in  the  said  recited 
^^^  in.  respect  to  the  said  materials,  so  far  as  the  sail  recited  Act  is  not 
^^^^^e^l  by  Uiis  Act,  and  all  the  provisions  in  this  Act  contained  in  respect 
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to  the  said  materials,  ahall  extend  and  be  applicable  to  any  tool  or  tnolftt 
and  implement  or  implements,  with  which  any  person  or  persons  shall  be 
«ntnutted  for  making,  working  np,  or  manufacturing,  the  said  materiaUi 
and  iduo  to  any  drug  or  drugs,  ingredient  or  ingredients,  with  which  ai^l 
person  or  pei'sons  nhall  be  intrusted,  for  the  purpose  of  dyeing,  preparif^ 
•or  manufacturing  such  of  the  aforesaid  materials  as  are  usually  dyt^^\ 
prepared,  or  manufactured,  in  the  same  manner  as  if  the  said  tools 
implements,  drugs  and  ingredients,  were  particularly  mentioned 
in  the  said  recited  Act  and  in  the  preceding  provisions  of  this  Act." 

Section  17.    ^^  If   tmy  person,   Iiired,  retained,   or  employed  as 
journeyman  dyer,  or  as  a  ser^'ant  or  apprentice,  in  the  dyeing  of 
felt  or  hat,  or  any  woollen,  linen,  fustian,  cotton,  leather,  fur, 
mohair,  or  silk  materials,  whetlier  the  same  shall  be  wrought  or  un-^ 
^vrought,  or  shall  be  mixed  or  unmixed  with  other  of  the  said  materiala^^ 
nhall,  without  the  consent  of  the  master,  person  or  persons  by  whom:^ 
such  journeyman,  servant^  or  apprentice  shall  be  hired,  retained,  or  em— ^ 
ployed,  iiilfully  dye  any  of  the  said  materials,  whether  wrought  or  on-— ^ 
Avrought,  or  mixed  or  unmixed  with  other  of  the  said  materials,  or'^ 
without  such  consent  shall  wilfully  receive  any  such  materials  as  afore-  ^ 
said,  for  the  purix)se  of  dyeing  the  same,  whether  the  same  shall  be  dyed    ^ 
or  pi'epai*e<l  for  dyeing,  he  (»r  nlie  so  guilty  of  either  of  the  said  offences 
shall,  for  the  iirst  offence,  forfeit  the  sum  of  ten  shillings,  and  for  the 
second  offence,  the  sum  of  twenty  shillings  ;  and  for  every  subsequent 
offence,  the  sum  of  forty  shillings ;  or  if  any  person  shall  procure  any 
such  materials  as  aforesaid,  to  be  dyed  by  any  person  to  hired,  retained, 
or  employed  as  a  journeyman,  servant  or  apprentice,  without  the  consent 
of  his  or  her  master  or  employer,  or  shall  offer  any  such  materials  to  any 
such  jounieynian,  servant,  or  apprentice,  for  the  pui*pose  aforesaid,  he  or 
Khe  80  offending,  being  thereof  lawfully  convicted,  by  the  oath  or  (being 
of  the  people  called  Quakers)  affirmation  of  one  or  more  credible  witness 
i)T  witnesses,  before  two  or  more  justices  of  the  peace  for  the  county, 
riding,  division,  city,  liberty,  town,  or  place,  where  the  offence  shall  be 
committed,  shall,  for  the  first  offence,  forfeit  the  sum  of  five  shillings  ; 
and  for  the  second  offence,  the  sum  of  twenty  shillings  ;  and  for  eveiy 
subse(|uent  offence,  the  sum  of  four  pounds,"  &c 
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28  GEO.  III.  c.  55  (1788). 

'  the  better  and  more  effectual  protection  of  etocking  frames  and 
aekines  or  engines  annexed  thereto  or  used  (herewUhf  and  for 
mMment  of  persons  destroying  or  injitrirtg  of  such  stocking 
tf  maekines  or  engines,  and  the  framework  knitted  pieces,  stock" 
md  other  articles  and  goods  used  and  made  in  the  Iwsiertj  or 
wrk  knitted  manufactory,  or  breaking  or  destroying  any  ma- 
y  contained  in  any  mill  or  mills  used  or  any  toay  employed  in 
mg  or  spinning  of  toool  or  cotton  for  the  vm  of  the  stocking 

1  states  that  any  framework  knitters  who  refuse  to  deliver  up 
to  them  on  hire  shall  forfeit  the  sum  of  twenty  shillings. 

2  states  that  a  person  who  has  hired  a  stocking  frame,  &c,  and 
l^fiilly  disposes  of  it,  may  be  imprisoned  for  not  less  than 
hs  and  not  exceeding  twelve. 

)  punishes  in  like  manner  those  who  wilfully  and  knowingly 

«me8  or  machines  so  disposed  of. 

I  is  repealed  by  Statute  Law  Revision  Act,  1871. 


6  &  7  VICT.  c.  40  (1848). 

amend  the  laws  for  the  prevention  of  frauds  and  abuses  by 
r  employed  in  the  wooUen,  worsted,  linen,  cotton,  flax,  m^choM', 
Qb  hosiery  Tnanufactures  ;  and  for  the  fwriher  securing  the  pro- 
rf  Iks  manufacturers  and  the  toages  of  (he  workmen  engaged 

.  recites  8  &  9  Wm.  III.  c.  36  ;  1  Anne,  St  2,  c.  18  ;  9  Anne, 
Jeo.  I.  c.  34 ;  13  Geo.  II.  c.  8 ;  22  Geo.  II.  c.  27 ;  17  Geo. 
^  Geo.  III.  c.  44  (repealed),  and  enacts,  "  that  from  and 
mmencement  of  this  Act,  so  much  of  the  said  recited  Acts 
lem  as  relates  to  the  woollen,  linen,  cotton,  flax,  mohair,  and 
'actuies,  or  any  of  them,  or  any  manufactures  whatsoever 
yo\  cotton,  flax,  mohair,  or  silk  materials,  whether  the  same 
t  mixed  with  each  other  or  with  any  other  materials,  shall, 
36pects  the  manufiactures,  trades,  occupations,  and  employ- 
dnafter  mentioned,  be,  and  the  same  are  hereby  repealed, 
:cept  so  far  as  the  same  may  have  repealed  any  former  Acts 

QtS." 

2.  "That  if  any  person  whosoever  entrusted  with  any 
irstedy  linen,  cotton,  flax,  mohair,  or  silk  materials  for  the 

A  A 
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purpoie  of  being  prepared,  worked  np,  or  numnfactngad,  eitiin 
self  or  by  any  person  or  persons  to  be  employed  by  or  under  kin^or 
by  himself  jointly  with  any  person  or  persons  to  be  employed  witk,l^, 
or  under  him,  or  for  any  purpose  or  work  Gomnected  wHli  msimfartwp 
or  incidental  thereto,  or  any  parts,  branches,  or  procMses  thereof  croj 
tools  or  apparatus  for  manu&cturing  the  said  materisis,  shsDl  «D, 
pawn,  purloin,  embezzle,  secrete,  exchange,  or  otherwise  fiandidally 
dispose  of  the  same  materials,  tools,  or  apparatus^  or  any  part  ttmo^ 
he  shall,  upon  being  thereof  lawfully  conyicted  by  the  oath  of  the 
owner  of  such  materials,  tools,  or  apparatus,  or  any  part  thersollcrof 
any  other  credible  witness  or  witnesses^  before  two  or  moie  juitMi  of 
the  peace,  forfeit  the  full  value  of  the  same,  and  also  forfeit  such  porily 
not  exceeding  ten  pounds,  together  with  cost%  as  to  the  said  JMliee* 
shall  seem  meet,"  &c. 

Section  3.  "  That  if  any  person  whosoever  intmated  jMkVBjmJSi^^ 
worsted,  linen,  cotton,  flax,  mohair,  or  silk  materials,  far  tiie  f«P* 
pose  of  being  prepared,  worked  up,  or  manufactured,  eitfaer  by  U^^ 
self  or  by  any  person  or  persons  to  be  employed  by  or  under  hinder l^^ 
himself  jointly  with  any  person  or  persons  to  be  employed  with,  ly, 
under  him,  or  for  any  purpose  or  work  connected  widi  mairafaiRfant 
incidental  thereto,  or  any  parts,  branches^  or  proceases  thereof  er 
any  took  or  apparatus  for  manufacturing  the  said  materials,  shall 
lect  or  delay  to  return  the  said  materials,  tools,  or  appantos,  or 
part  thereof,  for  the  space  of  fourteen  dear  days  after  being  lequiied  lo 
to  do  by  the  party  entrusting  him  therewith,  or  by  some  person  on  Us 
behalf,  by  notice  in  writing  to  be  served  upon  or  left  at  the  last  or  uraal 
place  of  abode  or  business  of  such  person  (unless  prevented  by  some 
reasonable  and  sufficient  cause,  to  be  allowed  by  the  justices  before 
whom  he  shall  be  brought),  then  and  in  every  such  case  all  or  so  much 
or  80  many  of  the  said  materials,  tools,  or  apparatus  as  shall  not  be  re- 
turned to  the  person  so  entrusting  him  thereMrith  within  the  time  afoie- 
siiid,  shall  be  deemed  to  be  embezzled  by  the  person  so  neglecting  or 
delaying  to  return  the  same ;  and  the  person  so  neglecting  or  delaying 
to  return  the  same  shall  for  every  such  offence  be  liable  to  be  proceeded 
against  for  embezzlement,  in  the  same  manner,  and  subject  to  the  same 
forfeiture  and  penalty,  with  costs,  and  to  be  applied  in  the  same  manner, 
as  are  respectively  hereinbefore  prescribed  and  imposed  in  respect  to 
persons  selling,  pawning,  purloining,  embezzling,  secreting,  exchanging, 
or  otherwise  fraudulently  disposing  of  the  said  materials." 

Section  4.  ''Any  person  who  shall  purehaie  or  take  in  pawn,  or 
who  in  any  other  way  shall  receive  into  his  premises  or  pnenresion, 
any  woollen,  worsted,  linen,  cotton,  flax,  mohair,  or  silk  materials^  and 
Avhetber  the  same  or  any  part  of  the  said  materials  be  or  be  not  wholly 
or  partially  wrought,  made  up,  or  manufactured  into  mexchantable 
wares,  or  any  tools  or  apparatus  for  manufSacturing  the  same,  knowing 
that  such  matarials,  tools,  or  apparatus  are  purioined  or  mwl>M»v<^  or 
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tndnlenily  disposed  of,  or  that  the  person  from  whom  he  shall  pur^ 
take  in  pawn,  or  receive  the  same,  is  fraudulently  or  unlawfully 
thereof,  or  knowing  such  person  to  be  emplpyed  or  entrusted 

any  other  person  or  persons  to  work  up  either  by  himself  or  by  or 
til  others  the  materials  so  purchased,  taken  in  pawn,  or  received  for 
Y  other  person  or  persons,  and  not  having  first  obtained  the  consent 
the  penon  or  persons  so  employing  or  entrusting  him  therewith,  shall, 

oonTiction  by  the  oath  of  the  owner  or  of  any  other  credible  witness 
witnesses,  be  deemed  and  adjudged  guilty  of  a  misdemeanor,  and  be 
DEiished  in  manner  hereinafter  mentioned." 

Section  5.  '^That  if  any  person  shall  sell,  pawn,  pledge,  ex- 
»  or  otherwise  unlawfully  dispose  of,  or  offer  to  sell,  pawn, 
exchange,  or  otherwise  dispose  of  any  such  materials,  tools,  or 
vpentns  as  aforesaid,  knowing  the  same  to  have  been  so  purloined  or 
i&bezsled  or  received  from  persons  fraudulently  disposing  thereof  as 
bicosid,  he  shall,  on  con\'iction  by  the  oath  of  the  owner  of  such  ma- 
lials,  tools,  or  apparatus,  or  any  part  thereof,  or  of  any  other  credible 
itnesB  or  witnesses,  be  deemed  and  adjudged  guilty  of  a  misdemeanor, 
id  be  punished  in  manner  hereinafter  mentioned." 

Section  8.  ''That  upon  proof  on  oath  before  a  justice  of  the  peace 
uit  there  is  reasonable  cause  to  suspect  that  any  person  has  in 
Lb  possession  or  on  his  premises  any  such  materials,  tools,  or  apparatus 
I  afoessid  which  have  been  purloined,  embezzled,  or  otherwise  fraudu- 
tntly  disposed  of,  it  shall  be  lawful  for  the  said  justice  and  such  justice 
t  ho^by  required  to  grant  his  warrant  to  search  the  dwelling-house 
nd  premises  of  such  person,  and  if  any  such  property  shall  be  found 
bereiiiy  to  cause  such  materials,  tools,  or  apparatus,  and  the  person  in 
rhose  possession  or  on  whose  premises  the  same  shall  be  found,  to  be 
ronght  before  him  or  some  other  justice  of  the  peace,  to  be  dealt  with 
1  the  same  manner  as  any  person  brought  before  a  justice  imder  the 
naetment  next  hereinafter  contained." 

Section  9.  ''  Peace  officers  to  apprehend  suspected  persons.  Persons 
pprehended,  and  not  proving  that  the  property  is  honestly  come  by, 
9  be  punishable,"  &c. 

Section  12.  "  That  where  no  proof  shall  be  given  at  the  time  *)f 
onviction  of  the  ownership  of  property  found  in  the  possession  of  a 
eison  convicted  under  this  Act,  the  justices  or  Court  shall  cause  the 
xoperty  so  found  to  be  deposited  in  some  safe  place  for  any  time  not 
xceeding  thirty  days,  and  shall,  if  the  property  be  of  sufficient  value  to 
ay  the  expenses  thereof,  order  an  advertisement  inserted  in  one  or  more 
f  the  public  newspapers  of  the  town  or  city  where,  or  nearest  the  place 
rhere,  the  same  was  found,  and  by  fixing  a  notice  on  some  public  place 
escribing  such  property,  and  where  the  same  may  be  inspected,  or  in 
ue  of  the  said  property  not  being  of  sufficient  value  to  pay  the  said  ex- 
enses,  then  by  fixing  such  notice  as  aforesaid  only  ;  and  in  case  any 
enon  shall  prove  his  own  or  his  employer's  ownership  or  property 

A  A  2 
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therein  upon  oath  to  the  satisfaction  of  a  justice,  restitution  of  scl^'^^ 
property  shall  be  ordered  to  the  owner  thereof,  after  paying  the 
able  cost  of  removing,  depositing,  advertising,  and  giving  notice  of 
same ;  but  if  no  ownership  be  proved  to  such  property  the  justice  shfiLU, 
at  the  tcrminatiun  of  thirty  day^,  order  such  property  to  be  sold,  ax>.<3 
after  de<luctin}{  the  charges  aforesaid  with  the  chaiges  of  sale,  shall  orA^ v 
the  residue  to  be  applied  in  the  same  manner  as  is  hereafter  directed 
the  disposal  of  any  other  penalty  under  this  Act." 

Section  13.  "  That  it  shall  be  lawful  for  the  owner  of  any  su* 
matei-ials  as  aforesaid,  or  any  other  person  duly  authorised  by  him,  43 
other  the  person  who  shall  liave  so  entrusted  such  materials,  from  tintm. 
to  time,  as  occasion  shall  require,  to  demand  leave  of  entrance  and  ent^ 
at  all  reasonable  hours  in  the  daytime  into  the  shops  or  outhouses 
any  person  employed  to  work  up  or  manufacture,  either  by  bimw^f 
by  any  other  person  under  him,  any  of  the  said  materials,  oar 
])lace  or  places  where  the  work  shall  be  carried  on,  and  there  to  i] 
the  state  and  condition  of  such  materials  ;  and  in  case  of  refusal  or 
.lect  by  any  such  pei*son  or  persons  so  employed  to  permit  such 
or  inspection,  such  person  t^all,  for  so  refusing  to  permit  such 
or  inspection,  forfeit  any  sum  not  exceeding  twenty  shillings, 
justices  before  whom  he  shall  appear  or  be  brought  shall  think  piope 
to  be  applied  in  the  same  manner  as  is  hereinafter  directed  for  the  dii 
])osal  of  any  other  penalty  under  this  Act :  provided  always,  llml  miniiii^    ^F 
herein  contained  shall  authorise  any  such  owner  or  other  person 
aforesaid  to  inspect  any  frame,  tools,   or  apparatus   wherewith  sue 
materials  ore  worked  u]),  in  case  such  frame,  tools,  or  apparatus 
prise  any  new  invention  or  improvement  not  disclosed  to  the  public' 

Secticm  14.  **  Warrant  may  be  granted  by  justice  on  complaint 
oath  that  person  is  about  to  abscond,"  &c 

Section  15.  '^  If  any  person  shall  receive  any  of  the  aforesaic^ -^^ 
materials  in  a  fictitious  name,  in  order  to  be  manuiactaied,  everji^r'^^ 
such  person  so  offending,  and  being  convicted  thereof  on  the  oath  of  on^  ^^^ 
(»r  more  credible  witness  or  witnesses  before  two  or  more  justices,  shalK  -^-^' 
for  every  such  offence  be  liable  to  the  same  punishment  as  is 
<lirected  in  respect  to  persons  not  fulfilling  their  engagements." 

Section  16.  *' Justice  to  issue  warrant  to  constable  to  take  possesidon 
of  property  entrusted  to  any  person  committed  for  embezzlement,"  Ac 

Section  18.  *'No  frame,  loom,  or  machine,  materials,  tools,  or  ap- 
]mratus  which  shall  be  entnisted  for  the  purpose  of  being  used  or 
worked  in  any  of  the  said  manufactures,  or  any  work  connected  there- 
with or  incidental  tbereto,  or  any  parts,  branches,  or  processes  theieo^ 
whether  such  frame,  loom,  or  machine,  materials,  tools,  or  apparatus, 
shall  or  shall  not  be  rented  or  taken  by  the  hire,  shall  at  any  time  or 
times  hereafter  be  distrained  or  seized,  or  be  liable  to  be  distrained  or 
seized,  for  rent  or  for  debt,  or  under  any  execution  or  other  proceedings 
whatever,  unless  the  rent  be  due  or  the  money  be  owing  by  the  owner  of 
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the  said  frame,  loom,  or  machine,  or  of  the  said  materials  or  took  or 
Apparatus  aforesaid,  or  of  any  part  thereof  respectively." 

Section  19.  "  In  case  of  refusal  to  restore  frames,  &c.,  unlawfully 
•died,  justice  may  order  their  restoration,"  &c. 

Section  20.  "  That  if  any  person  or  peruons  shall  obliterate,  el&ce, 

or  alter  the  owner's  name  or  initials,  or  other  distinguishing  mark, 

on  any  loom,  machine,  or  any  bar  or  part  tliereof,  or  the   moulds 

tlicreo^  without  the  oi*der  or  authority  of  the  owner  thereof,  he  shall, 

Ott  conviction  thereof  before  two  justices  of  the  peace,  forfeit  any  such 

earn  not  exceeding  two  pounds  as  such  two  justices  shall  order  and 

tliiect,  to  be  applied  in  the  first  place,  in  paying  the  costs  of  the  pro- 

ttedings  before  such  justices,  and  the  surplus,  if  any,  to  the  paity  injured ; 

and  in  default  of  payment  of  such  forfeiture  immediately  on  conviction, 

or  within  such  period  as  the  justices  so  convicting  shall  dii'ect,  then  the 

Hidjostices  may,  either  immediately  or  at  any  time  after  such  conviction, 

oonunit  any  person  so  convicted  to  the  common  gaol  or  house  of  correc- 

tunii  there  to  be  imprisoned,  with  or  without  hard  labour,  as  to  the  said 

jiutioefl  ahaU  seem  meet,  for  any  term  not  exceeding  two  calendar 

months,  unless  the  amount  of  such  forfeiture  be  sooner  paid." 

Section  21.  "  And  for  the  discouragement  of  frivolous  and  vexatious 
informations  and  prosecutions  under  this  Act,  be  it  enacted,  that  it 
™1  be  lawful  for  any  justices  or  Court  of  petty  sessions  befoi-e  whom 
uy  ease  under  this  Act  is  tried  to  award  costs  to  the  defendant,  with  an 
tliowance  for  his  loss  of  time,  in  case  of  acquittal,  to  be  paid  by  the 
P'l'^Qtor ;  and  also,  if  it  shall  appeal*  to  such  justices  or  court  that 
toechaige  was  made  from  a  malicious,  vexatious,  or  frivolous  motive, 
or  in  case  the  party  shall  be  charged  with  embezzlement  of  materials,  by 
'^tton  of  any  deficiency  in  the  weight  of  the  materials  which  he  shall 
*^Te  letumcMi  to  the  person  by  whom  they  were  entrusted  to  such  party, 
«*  compared  with  the  weight  of  the  materials  received,  and  it  shall  be 
piored  upon  the  hearing  of  the  case  that  such  materials  were  knowingly 
M»d  fraudulently  delivered  to  the  i^ariy  charged  whilst  in  a  damp  state, 
^  that  the  apparent  weight  thereof  was  thereby  increased,  it  shall  be 
^wfiQ  fof  gQ^  justices  or  court  to  award  to  the  defendant  such  further 
"^  of  money  not  exceeding  twenty  pounds  as  to  such  justices  or  court 
"*ll  seem  lit,  to  be  paid  by  such  prosecutor  as  a  compensation  for  the 
i^J^  done ;  and  in  default  of  payment  such  costs  and  allowances  and 
^^P^oaationB  maybe  levied  by  distress  and  sale  of  the  prosecutor's  goods.'' 
Section  22.  ''That  where  any  person  shall  be  charged  on  oath  with 
toy  offence  punishable  under  this  Act,  one  justice  may  receive  the  original 
^'^''''^'Buuion  and  summon  the  person  charged  to  appear  before  any  two 
jvitifiei  of  the  peace  at  a  time  and  place  to  be  named  in  such  summons, 
^u  he  shall  not  appear  accordingly,  then  the  justices  there  present 
^  either  proceed  to  hear  and  detemune  the  case  ex  parte,  or  any  of 
J^  JQitioes  may  issue  a  warrant  for  apprehending  such  person,  and 
™9ng  him  to  answer  the  said  charge  before  any  two  or  more  justices, 
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or  the  justice  before  whom  the  charge  shall  be  made  may^  if  he  ahall «» 
think  fit,  issue  such  warrant  in  the  first  instance  without  any  previoti^ 
summons,  and  commit  the  person  so  char$;ed  to  prison,  in  order  that  ^^ 
may  be  brought  forward  for  trial  (unless  he  enter  into  such  bail  as  lo^t 
be  rcquii-ed  by  such  justice  for  his  appearance  at  such  time  and  plao&  ^ 
shaU  be  appointed) ;  and  the  justices  before  whom  the  person  char^C^ 
shall  appear  or  be  brought  shall  proceed  to  hear  and  determine  the  cafg^* 
and  after  adjudication  all  and  every  the  subsequent  proceedings        ^ 
enfoi-ce  obedience  thereto,  whether  respecting  the  penalty,  forfeito— ^^^» 
distress,  imprisonment,  costs,  or  other  matter  or  thing  relating  ihere^  '^ 
may  be  enforced  by  any  one  of  the  said  justices  "(n). 


or 


4at 
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An  Act  to  consolidate  and  amend  the  statute  law  of  EngUnid  and  Irda^  .^^a"* 

relating  to  larceny  and  other  similar  offences. 

As  to  Larceny  from  Mines. 

Section  38.   "Whosoever  shall  steal,  or  sever  with  intent  to 
the  ore  of  any  metal,  or  any  lapis  calaminaris,  manganese  or  mundick,' 
any  wad,  black  cawke,  or  black  lead,  or  any  cool  or  cannel  coal,  from) 
mine,  l)ed,  or  vein  thereof  respectively,  shall  be  guilty  of  felony, 
being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the 
to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  withoi 
hard  labour,  and  with  or  without  solitary  confinement  **  (o). 

Section  39.  "  Whosoever  being  employed  in  or  about  any  mine, 

take,  remove,  or  conceal  any  ore  of  any  metal,  or  any  lapis  calami] 

manganese,  mundick  or  otiier  mineral  found  or  being  in  such  mine,  witT  ^-^^ 
intent  to  defraud  any  proprietor  of  or  any  adventurer  in  such  mine,  o^^     ® 
any  workman  or  miner  employed  therein,  shall  be  guilty  of  felony,  aiH^  m-^^ 
being  convicted  thereof  shfidl  be  liable,  at  the  discretion  of  the  Court,  t^  ^ 
be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  withou-^-^^*^ 
hard  labour,  and  with  or  without  solitary  confinement  .'^ 

As  to  Larceny  in  Manufactories. 

Section  62.  "  Whosoever  shall  steal  to  the  value  of  ten  shillings,  ^JC^^^^l 
woollen,  linen,  hempen,  or  cotton  yam,  or  any  goods  or  article  of  silk:^^-^^ 
woollen,  linen,  cotton,  alpaca,  or  mohair,  or  of  any  one  or  more  of 
materials  mixed  with  each  other,  or  mixed  with  any  other  material 
whilst  laid,  placed,  or  exposed,  during  any  stage,  process^  or  progress  oC< 


of 


(»)  See  Statute  Law  Revision  Act,  (o)  Rex  v.    TFOb  (iaS5),  1  Uoar^r^^^ 

1874  (No.  2).  and  38  &  39  Vict.  c.  86,      C.  C.  481.  See  39  fc  40  Geo.  III.  c  '^'^^  ^'' 
Mw  17.  8.  4. 
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lanfiMture  (jp)  in  any  building,  field,  or  other  place,  sLall  be  guilty  of 
joajf  and  behig  convicted  thereof  shall  be  liable,  at  the  discretion  of 
8  Gaarty  to  be  kept  in  penal  servitude  for  any  term  not  exceeding 
uteen  years,  and  not  less  than  three  years, — or  to  be  imprisoned  for 
J  term  not  exceeding  two  years,  with  or  without  hard  labour,  and 
ill  or  without  solitary  confinement" 

I  to  Larceny  or  Embezzlement  by  Clerks,  ServanU,  orPersonSy  in  the  PMic 

Service, 

Section  67. "  Whosoever,  being  a  clerk  or  servant  (g),  or  being  employed 
r  the  purpose  or  in  the  capacity  of  a  clerk  or  servant,  shall  steal  any 
Attely  money,  or  valuable  security  belonging  to  or  in  the  possession  or 
rwer  of  his  master  or  employer  shall  be  guilty  of  felony,  and  being 
nyicted  thereof  shall  be  liable,  at  the  discretion  of  the  Court,  to  be 
*pt  in  penal  servitude  for  any  term  not  exceeding  fourteen  years,  and 
)t  leat  than  three  years,  or  to  be  imprisoned  for  any  term  not  exceeding 
ro  jreaxB,  with  or  without  hard  labour,  and  with  or  without  solitary 
ofinement,  and,  if  a  male  imder  the  age  of  sixteen  years,  with  or 
ithoat  whipping.''  * 

Section  68.  ''Whosoever,  being  a  clerk  or  servant,  or  being  employed 
r  the  purpose  or  in  the  capacity  of  a  clerk  or  servant,  shall  fraudulently 
abezzle  any  chattel,  money  or  valuable  security,  which  shall  be  deli- 
and  to  or  received  or  taken  in  possession  by  him  for  or  in  the  name  or 
i  the  account  of  his  master  or  employer,  or  any  part  thereof,  shall  be 
«med  to  have  feloniously  stolen  the  same  from  his  master  or  employer, 
though  such  chattel,  money,  or  security  was  not  received  into  the  pos- 
maon  of  such  master  or  employer  otherwise  than  by  the  actual  posses- 
m  of  his  clerk,  servant,  or  other  person  so  employed,  and  being  con- 
eted  thereof  shall  be  liable,  at  the  discretion  of  the  Court,  to  be  kept  in 
mal  servitude  for  any  term  not  exceeding  fourteen  years  and  not  less 
m  three  years, — or  to  be  imprisoned  for  any  term  not  exceeding  two 
ian,  with  or  without  hard  labour,  and  with  or  without  solitary  confine- 
eaty  and,  if  a  male  under  the  age  of  sixteen  years,  with  or  without 
bipping." 


24  &  25  VICT.  c.  97  (1861). 

n  Act  to  consolidate  and  amend  the  statute  law  of  England  and  Ireland 

relating  to  malicious  injuries  to  property. 

Section  14.   ''  Whosoever  shall  unlawfully  and  maliciously  cut,  break, 
destroy,  or  damage  with  intent  to  destroy  or  to  render  useless,  any 

{p)B.r.  Woodhead  (1836),  1  M.  &  (9)  See  Part  I.,  Chapter  111. 

.  54ft. 
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goods  or  artide  of  dlki  vodlei^  lIIlel^  cottoi^  hdr,  mol^ 
of  any  one  or  more  of  thoae  materialB  mixed  witili  eftdioClierarHixf' 
with  any  otlier  material^  or  any  fmaewmk  knitted  pieee,  afeod3Bg,lKi0 
or  laoe,  being  in  tJie  loom  or  firame,  or  on  any  machine  or  eog^or  o 
the  rack  or  tenten,  or  in  any  stage,  proceaa  or  ptogieaa  oi  marnitoaT 
or  shall  unlawMly  and  malicionsly  cot,  break,  or  destroy,  or  dsBaf 
with  intent  to  destroy  or  to  render  nselesfl^  any  waip  or  diiite  cf  aU 
woollen,  linen,  cotton,  hair,  mohair,  or  alpaca,  or  of  any  one  or  ■oe  < 
those  materials  mixed  with  each  other  or  mixed  with  any  othersMtna 
or  shall  onlawfiilly  and  malidonsly  cot,  breaks  or  destroy,  or  daM^vit 

intent  to  destroy  or  render  useless,  any  loom,  teme,  machine^  eoginib  n^ 
tackle,  tool  or  implement,  whether  fixed  or  moveable^  pnpand  fct  4 
empbyed  in  carding,  spinning,  throwing,  weaying^  i^iUing^  sheniagi « 
otherwise  manolaetiuing  or  preparii^  any  aach  goods  or  article^  orte 
by  force  enter  into  any  house,  shop,  building,  or  plaoe^  witb  iiIhI  ' 
commit  any  of  the  offences  in  this  section  mentioned,  diall  be  gnUl^  ^ 
felony,  and  being  convicted  thereof  shall  be  liable,  at  tiie  dJaaetkncf  111 
Court,  to  be  kept  in  penal  servitude  for  life  or  for  any  time  not 
three  years, — or  tolbe  imprisoned  for  any  tezm  not  eieesding  two 
with  or  without  hard  labour,  and  with  or  without  aditaiy 
and,  if  a  male  under  the  age  of  sixteen  years,  with  or  without  wk^jpnc 

Section  16.  **  Whosoever  shall  unlawfully  and 
or  destroy,  or  damage  with  intent  to  destroy  (r)  or  to  render 
machine  or  engine,  whether  fixed  or  moveabKB,  used  or  intended  Is  '^ 
used  for  sowing,  reaping,  mowing,  threshing,  ploughing  or  dnmrisft 
for  performing  any  other  agricultural  operation,  or  any  machine 
engine,  or  any  tool  or  implement,  whether  fixed  or  moveable,  piepssfl 
for  or  employed  in  any  manufacture  whatsoever  (except  the  mannfsftn 
of  silk,  woollen,  linen,  cotton,  hair,  mohair  or  alpaca  goods,  or  goods 
any  one  or  more  of  those  materials  mixed  with  each  other  or  mixed  wi" 
any  other  material,  or  any  framework  knitted  piece,  stocking  hose 
lace),  shall  be  guilty  of  felony,  and  being  convicted  thereof  shsll  1 
liable,  at  the  discretion  of  the  Court,  to  be  kept  in  penal  servitude  f* 
any  term  not  exceeding  seven  years,  and  not  less  than  three  yean^— or  r 
be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  witho* 
hard  labour,  and  with  or  without  solitary  confinement,  and,  if  a  nuu 
under  the  age  of  sixteen  years,  with  or  without  whipping." 

(r)  R  V.  Fisher  (1866),  L.  R.  1  C.  C.  7. 
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26  &  27  VICT.  C.  103  (18G8;. 

An  Act  to  amend  Uie  law  in  certain  cases  of  viisappropriaium  by  servants  ut 

the  property  of  their  masters, 

**  Whereas  the  offence  of  taking  corn  or  other  food  by  a  servant  from 
the  possession  of  hiB  master,  contrary  to  his  orders,  for  the  purpose  of 
giving  the  same  or  of  having  the  same  given  to  the  horses  or  other 
ttnimalB  of  such  master^  is  by  hiw  a  felony  (s)  :    And  whereas  it  is 
(lesiiable  to  alter  the  law  in  this  respect : "    Be  it  enacted  as  follows  : — 
1.  If  any  servant  shall,  contrary  to  the  orders  of  his  master,  take  fi-oni 
^  poeseasion  any  com,  pulse,  roots,  or  other  food,  for  the  purpose  (if 
giving  the  same  or  of  having  the  same  given  to  any  hoi'se  or  other 
spimal  belonging  to  or  in  possession  of  his  mastei*,  the  servant  so  oti'end- 
i'^g  shall  not  by  I'eason  thereof  be  deemed  guilty  of  or  be  proceeded 
Agftiiiat  for  felony,  but  shall,  on  conviction  of  such  offence  befoi'e  two 
justices  of  the  peace,  at  their  discretion,  either  be  imprisoned  with  or 
without  hard  labour,  for  any  term  not  exceeding  three  months,  or  else 
'I^aII  forfeit  and  pay  such  penalty  as  shall  appear  to  them  to  be  meet,  not 
<^ceeding  the  sum  of  five  poimds,  and  if  such  penalty  shall  not  be  paid, 
^ther  immediately  after  the  conviction,  or  witliin  such  period  as  the  said 
joatioes  shall  at  the  time  of  the  conviction  appoint,  the  servant  so  offend- 
*^  aliall  be  imprisoned,  with  or  without  huid  labour,  for  any  term  not 
***5eeding  three  months,  unless  such  penalty  be  sooner  paid  ;  provided 
**W;ayB,  that  if  upon  the  hearing  of  the  charge  the  said  justices  shall  be 
^'  opinion  that  the  same  is  too  trifling,  or  that  there  ai-e  cii-cumstances 
i*i  tile  case  which  render  it  inexpedient  to  inflict  any  punishment,  they 
*f*^Vl  have  power  to  dismiss  tbe  chai-ge,  without  proceeding  to  a  convio- 
^***^  :  provided  also,  that  if  upon  the  trial  of  any  servant  for  feloniously 
**^lcujg  from  his  master  any  corn,  pulse,  roots,  or  other  food  consumable 
^y  Clones  or  other  animals,  such  servant  shall  allege  that  he  took  the 
under  such  circumstances  as  would  constitute  iui  oflence  pimishable 
L«r  this  Act,  and  thereof  shall  satisfy  the  jury  charged  with  his 
then  it  shall  be  lawful  for^such  juiy  to  i-etum  a  verdict  accordingly  \ 
theieupon  the  Court  before  which  such  trial  shall  take  place  shall 
to  award  such  punishment  against  such  servant  as  may  be 
^^rded  by  two  justices  of  the  peace  on  tlie  conviction  of  any  person 
^^  ^cr  the  provisions  of  this  Act ;  provided  also,  that  in  case  of  non-pay- 
"^^^^  of  any  penalty  to  be  imposed  by  the  Court  on  such  servant,  he 
^^^U  he  imprisoned,  with  or  without  haid  labour,  for  any  term  not  ex- 
^^^ding  three  months,  as  the  Court  shall  order,  unless  such  penalty  shall 
^^  sooner  paid. 

-»        (>)  This  Act  was  passed  in  consequence  of  the  decision  in  R,  v.  FriveU  (1846), 
*>«L  C.  C.  193. 
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Section  2  enacts  power  to  appeal  against  conWction. 

Section  3  enacts  that  no  certiorari  shall  lie. 

Section  4  enacts  that  summary  proceedings  may  be  taken  under  X  1  & 
12  Vict.  c.  43,  except  in  London  and  the  Metropolitan  police  district: . 

Section  5  enacts  that  the  Act  shall  extend  to  England  only. 

Section  6.  This  Act  shall  commence  and  take  effect  from  the  Istr  dsy 
of  September,  1863. 


CHAPTER    III. 

SERVANTS*   CHARACTERS. 

32  GEOEGE  III.  c.  5C  (1792). 

Irt/or  preventing  the  counterfeiting  of  certificates  of  the  clw/racters  of 

servants  {a). 

HKRKAft  many  false  and  counterfeit  cliaiacters  of  sen'ants  have  either 
given  personally,  or  in  writing,  by  evil  disposed  persons  being,  or 
Sliding  to  be,  the  master,  mistress,  retainer  or  superintendent  of  such 
ints,  or  by  persons  who  have  actually  retained  such  servants  in  their 
ictive  service,  contrary  to  truth  and  justice,  and  to  the  peace  and 
rity  of  his  Majesty's  subjects :  And  whereas  the  evil  herein  com- 
led  of  is  not  only  difficult  to  be  guarded  against,  but  is  also  of  great 
litude,  and  continually  increasing,  and  no  BuflBcient  remedy  has 
5rto  been  applied.  Be  it  therefore  enacted  by  the  King's  most 
ilent  majesty,  by  and  with  the  advice  and  consent  of  the  Loi-ds 
taal  and  temporal,  and  Commons,  in  this  present  Parliament  assem- 
and  by  the  authority  of  the  same,  that  from  and  after  the  first  day 
ly,  one  thousand  seven  hundred  and  ninety-two,  if  any  person  or 
>n8  shall  falsely  personate  any  master  or  mistress,  or  the  executor, 
ni8trator,wife,relation,hou8ekeeper,  steward,  agent,  or  servant  of  any 
master  or  mistress,  and  shall,  either  personally  or  in  writing,  give  any 
,  foi^ged  or  counterfeited  character  to  any  person  offering  him  or  her- 
»  be  hired  as  a  servant  into  the  sei-vice  of  any  person  or  i)er8on8, 
>  and  in  such  case,  every  such  person  or  persons  so  offending  shall 
it  and  undergo  the  penalty  or  punishment  hereinafter  mentioned 
in  that  behalf  provided. 

And  be  it  further  enacted  by  the  authority  aforesaid,  that  fi-om  and 
the  said  first  day  of  July,  one  thousand  seven  hundred  and  ninety- 
if  any  person  or  persons  shall  knowingly  and  wilfully  pretend,  or 
ly  assert  in  writing,  that  any  servant  has  been  hired  or  retained  for 
period  of  time  whatsoever,  or  in  any  station  or  capacity  whatsoever, 
r  than  that  for  which  or  in  which  he,  she,  or  they  shall  have  hired 
ttained  such  servant  in  his,  her,  or  their  service  or  employment,  or 

(a)  See  as  to  servants*  characters,  Port  I.,  Chapter  XVIII. 
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for  the  service  of  any  other  person  or  penonsy  that  then,  and  in  eAui 
the  said  cases,  sach  person  or  persona  so  offending  aa  afbnsaid  AtSLh- 
felt  and  undergo  the  penalty  or  punishment  herdnafter  msptioaed  mi 
in  that  behaK  provided. 

3.  And  be  it  further  enacted  by  the  authority  afoicaaid,  tliafc  fins  al 
after  the  said  first  day  of  July  one  thousand  seven  hnndred  and  bbbI^ 
twOy  if  any  person  or  persons  shall  knowingly  and  wQiiilly  pistai  • 
fedsely  assert  in  writing,  that  any  servant  waa  diachazged  or  Isft  kk^kri 
or  their  service  at  any  other  time  than  that  at  which  he  or  dNfH 
dischaiged  or  actually  left  such  service,  or  that  any  aoch  servant  Maol 
been  hired  or  employed  in  any  previous  service,  oontnxy  to  tntt,ttit 
chen,  and  in  either  of  the  said  cases,  such  person  or  persont  shall  hML 
and  undeigo  the  penalty  or  punishment  hereinafter  mentjonedi  tad  in 
that  behalf  provided. 

4.  And  be  it  further  enacted  by  the  authority  aforesaid,  that  fioaa  d 
after  the  said  first  day  of  July  one  thousand  seven  hundred  and 
two,  if  any  pewon  shall  offer  himself  or  herself  aa  a  servant^ 
or  pretending  that  he  or  she  hath  served  in  any  serviee  inirtdebi 
servant  shall  not  actually  have  served,  or  with  a  fidae,  foigad,  or  am- 
terfeit  certificate  of  his  or  her  character,  or  shall  in  anywisa  add  to  or 
alter,  efface,  or  erase  any  word,  date,  matter,  or  thing  cjontsjnsd  ii  or 
i-cfeired  to  in  any  certificate  given  to  him  or  her  by  hb  or  her  M 
or  former  actual  master  or  mistress,  or  by  any  other  perwn  or 
duly  autliorised  by  such  master  or  mistress  to  give  the  aame,  that 
and  in  either  of  the  said  cases,  such  person  or  persona  shall  fbcfd 
undergo  the  penalty  or  punisliment  hereinafter  mentioned  and  in  4*^ 
l)ehalf  provided. 

T).  And  be  it  further  enacted  by  the  authonty  aforesaid,  that  from  9^^ 
after  the  said  first  day  of  July  one  thousand  seven  hundred  and  ninc^' 
two,  if  any  person  or  persons,  having  before  been  in  service,  shall,  w^^*^ 
oflering  to  hire  himself,  hei-self,  or  themselves  as  a  servant  or  b*''^'*^^ 
in  any  service  whatsoever,  falsely  and  wilfully  pretend  not  to  have  b^^ 
hii-ed  or  retained  in  any  previous  nervice  as  a  servant,  that  then  and  ^ 
such  cose  8uch  person  or  persons  shall  forfeit  and  undeigo  the  penal  ^ 
or  punishment  hereinafter  luentioneil  and  in  that  behalf  provided. 

f).  And  be  it  fuither  enacte<l  by  the  authority  aforestiid,  that  firom 
afttT  the  said  tii-st  day  uf  July  one  thousand  seven  hundred  and  ninetf^^ 
two,  if  any  person  or  pei^sons  shall  be  convicted  of  any  or  either  of  th^ 
offence  or  offences  aforesaid,  by  his,  her,  or  their  confession,  or  by  thir 
oath  of  one  or  more  credible  witness  or  witnestses,  before  two  or  more 
justices  of  the  peace  for  the  county,  riding,  division,  city,  liberty,  town, 
or  place,  where  the  offence  or  offences  shall  have  been  conunitted  (which 
oath  such  justices  arc  hereby  empowered  and  required  to  adminiater), 
every  such,  offender  or  offenders  shall  forfeit  the  sum  of  twenty  poundi^ 
one  moiety  whereof  shall  be  paid  to  the  person  or  persona  on  whose 
information  the  party  or  parties  offending  shall  have  been  convicted. 
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•*4<1  the  other  moiety  thereof  shall  go  and  be  applied  for  the  use  of  the 
f^**o^  of  the  parish  wherein  the  offence  shall  have  been  committed  ;  and 
^  'th^e  party  who  shall  have  been  so  convicted  shall  not  immediately  pay 
***^  said  sum  of  twenty  ponnds  so  forfeited,  together  with  the  sum  of 
^■^  shillings  for  the  costs  and  charges  attending  such  conviction,  or  shall 
*^^  give  notice  of  appeal,  and  enter  into  recognizance  in  the  manner 
_  ^^^inafter  mentioned  and  in  that  behalf  pro\ided,  such  justices  shall 
may  commit  every  such  offender  to  the  house  of  correction  or  some 
tr  prison  of  the  county,  riding,  division,  city,  liberty,  town,  or  place. 


tn 


,  -.hich  he  or  she  shall  have  been  convicted,  there  to  remain  and  be 

t  to  hard  labour,  without  bail  or  mainprize,  for  any  time  not  ex- 


ing  three  months,  nor  less  than  one  month,  or  until  he  or  she  pay  the 
sum  so  forfeited,  together  with  such  costs  and  charges  as  aforesaid. 
[Repaded  by  StiUiUe  Law  Revision  Act,  1871.] 
Provided  always,  and  be  it  further  enacted  by  the  authority  afore- 
^  that  if  any  servant  or  servants,  who  shall  have  been  guilty  of  any  of 
^  offences  aforesaid,  shall,  before  any  information  has  been  given  or  lodged 
him,  her,  or  them,  for  such  offence,  discover  and  inform  against 
y  person  or  persons  concerned  with  him,  her,  or  them  in  any  offence 
this  Act,  so  as  such  offender  or  offenders  be  convicte<l  of  such 
^^ence  in  manner  aforesaid,  every  such  servant  or  servants  so  discovering 
informing,  shall  therenppn  be  discharged  and  indemnified  of,  from, 
against  all  penalties  and  punishments  to  which,  at  the  time  of  Huch 
^tlfonnation  given,  he,  she,  or  they  might  be  liable  by  this  Act,  for  or  by 
l^eaaon  of  such  his,  her,  or  their  ovm  offence  or  offences. 

9.  [Form  of  conviction y  seeWd:  12  Vict,  c.  43,  a.  17,  and  scheduk,^ 

10.  Provided  always,  and  be  it  further  enacted,  that  if  any  person 
•hall  think  himself  or  herself  aggrieved  by  anything  done  in  pursuance 
of  this  Act,  such  person  may  appeal  to  the  justices  of  the  peace  at  the 
next  general  or  quarter  sessions  of  the  peace  to  be  held  for  the  county 
or  place  wherein  the  cause  of  complaint  shall  have  arisen,  such  appellant 
entering  into  recognizance  with  two  sufficient  sureties,  in  the  sum  of 
twenty  pounds  each,  conditioned  to  try  such  appeal,  and  abide  the  order 
ol^  and  to  pay  such  costs  as  shall  be  awarded  by,  such  justices  at  such 
general  or  <|uarter  sessions,  upon  due  proof  of  such  notice  being  given 
as  aforesaid,  and  of  the  entering  into  such  recognizance ;  which  said 
justices  shall  hear  and  finally  determine  the  causes  and  matters  of  such 
appeal  in  a  summary  way,  and  award  such  costs  to  the  parties  appealing 
or  appealed  against  as  they  the  said  justices  shall  think  proper,  and  the 
determination  of  such  general  or  quarter  sessions  shall  be  final,  binding, 
and  conclusive  to  all  intents  and  purposes  ;  and  no  conviction  or  order 
made  concerning  any  matters  aforesaid,  or  any  other  proceedings  to  be 
liady  touching  the  conviction  or  convicti<ms  of  any  offender  or  offenders 
against  this  Act,  shall  be  quashed  for  want  of  form,  or  be  removed  by 
certiorari  or  any  other  writ  or  process  what8oe\'er  into  any  of  his 
Hajesty's  courts  of  record  at  Westminster. 


CHAPTER  IV. 

THE  TRUCK  ACT. 

Enactments  intended  to  stop  frauds  and  abuses  arisit^S 
out  of  the  practice  of  paying  workmen  and  labourers  ingo<>^ 
of  a  poor  quality,  or  of  making  unreasonable  and  exoessi*^ 
deductions  from  wages,  are  very  ancient    As  long  ago  as  llf^ 
Parliament  interfered  (4  Ed.  IV.  c.  1,  repealed  by  1  &  2  Vi^ 
III.  c.  8(1)  with  a  view  to  protect  labourers  against  bei^^ 
compelled  to  take  a  great  part  of  their  wages  in  "pic^   . 
girdles,  and  other  unprofitable  wares."     Parliament  dedar^^ 
that  masters  "  shall  pay  to  the  carders,  spinners,  and  all  suc^ 
others  labourers,  in  any  part  of  the  said  trade,  lawful  mone^ 
for  all  their  lawful  wages,  and  pajrments  of  the  same." 

In  15Go  the  8  Eliz.  c.  7,  s.  6  was  passed  for  the  benefit 
the  "sheermen,  frizers,  and  cottoners"  of  Shrewsbury,  to 
hibit  payment  in  wares.  The  1  Anne,  c.  18  (made  per 
})etual  by  9  Anne,  c.  tSO ;  see  also  10  Anne,  c.  16,  s.  C)  was 
passed  in  order  to  prevent "  the  oppression  of  the  labourers  an< 
workmen  employed  in  the  woollen,  linen,  fustian,  cotton, 
iron  manufacture."  It  declared  that  payments  should  be 
lawful  coin,  and  not  by  cloth,  victuals,  or  commoditiea. 
the  manufactures  of  England  extended,  the  evils  of  the  truck: 
system  spread  ;  and  the  Legislature  interfered  from  time  U^ 
time,  now  in  one  trade  and  now  in  another,  with  a  view  to» 
ensure  payment  of  wages  in  cash. 

Acts  dealing  with  this  subject  were  passed  in  1714  (1  Geo* 
I.  s.  2,  c.  15),  in  1725  (12  Geo,  I.  c.  34,  ss.  3,  4,  &  8),  im 
1740  (13  Geo,  II.  c.  8,  s.  C),  in  1756  (29  Geo.  II.  c.  33),irx 
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1779  (19  Geo.  HI.  c.  49),  in  1817(67  Geo.  Ill  c.  115,  and 
c  122),  and  1818  (58  Geo.  lU.  a  51). 

The  former  Acts  on  the  subject  were  repealed  by  1  &  2  Will 

IV.,  c.  36.     In  1831  the  present  Truck  Act  was  passed.    It 

consolidated  the  whole  law.     It  applies  only  to  the  trades 

'"^©Ki'tioned  in  Section  19.     Domestic  servants  and  servants  in 

husbandry  are  excluded  from  the  Act  (sec.  20). 


1  &  2  WM.  IV.  c.  37. 

[16th  October,  1831.] 

n  Ad  to  prohibit  thepaymenty  in  certain  trades,  of  tcages  in  goods, 
or  otherwise  than  in  the  current  coin  of  the  realm. 


it  is  necessary  to  prohibit  the  payment,  in  certain  trades,  of 

in  goods,  or  otherwise  than  in  the  current  coin  of  the  realm  ;  be 

ore  enacted  by  the  King's  most  excellent  Majesty,  by  and  with  the 

and  consent  of  the  Lords  spiritual  and  temporal,  and  Commons, 

"^llis  present  Parliament   assembled,  and  by  the  authority  of  the 

t,  that  in  all  contracts  hereafter  to  be  made  for  the  hiring  of  any 

Ger(a)  in  any  of  tlie  trades  hereinafter  enumerated,  or  for  the  per- 


^^[^)  For  definitions  see  ss.  19  &  25. 
many  years  after  the  passing  of 
*^IVack  Act  donbts  prevailed  as  to 
i^.^^^^la«of  "artificers  to  whom  it 
^n^lied.  The  Coorte  decided  that  it 
^^^  not  apply  to  persons  who  did  not 
^^^'^tract  to  work  personally,  and  who 
not  paid  by  wages  in  the  ordinary 
In  SUnnan  t.  BarreU  (1864), 
k,  C.  934 ;  83  L.  J.  N.  S.  £x. 
Pollock,  C.B.,  thus  defined  the 
of  persons  within  the  Act : 
'Whne  persons  are  employed  to  do 
work,  and  are  to  receive 
for  their  labour,  the  contract 

^  mnely  for  the  labour,  in  my 

jndgment  tnat  is  within  the  Truck 
Act.  But  if  the  contract  is  not  for  the 
laboar,  bat  for  the  result  or  effect  of 
the  labour,  as,  for  instance,  a  con- 
traet  for  the  removal  of  a  quantity  of 
day,  that  is  not  within  the  Act, 
bemae  there  the  contract  is  not  for  the 
labooTt  but  for  that  which  the  labour 
is  to  aoeomplish."  See  also  Parke,  B., 
in  ROey  r.  Warden  (1848),  2  Ex.  59 ; 
18  L.  J.  N.  S.  Ex.  120  ;  and  Bram- 


well,  B.,  in  Archer  v.  Janice  (1862), 
2  B.  &  S.  95 ;  31  L.  J.  Q.  B.  153. 
The  following  are  the  chief  cases 
relative  to  ** artificers** : — 

Not  Within  the  Act. 
Riley  v.  Warden  (1848),  2  Ex.  59  ; 
18  L.  J.  N.  S.  Ex.  20.  (Plaintiff 
hod  engaged  to  make  a  cutting  on  a 
projected  railway  at  so  much  a  cubic 
yaixL  He  ]ure<l  eight  or  nine  men 
to  work  with  him.  Not  an  *  *  artificer,*' 
because  he  had  not  contracted  to 
work  personally  for  wn^es.  The  Act 
must  be  taken  *'a8  applicable  to  those 
persons  only  who  stnctly  contract  as 
labourers,  that  is,  to  such  as  enter 
into  a  contract  to  employ  their  per- 
sonal services,  and  to  receive  pay- 
ment for  that  service  in  wages  :  " 
Parke,  B.  Sharman  v.  Sandcrn 
(1863),  22  L.  J.  N.  S.  C.  P.  86;  13 
C.  B.  166  ;  3  C.  &  K.  298.  (Plaintiff 
employed  to  load  and  unload,  and 
bum  iron-stone  for  defendants  at 
a  certain  price  per  ton,  payable  at 
the  end  of  each  month,  the  defen- 
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formancc  by  any  artificeT  of  any  labour  in  any  of  the  said  tr 
waf^es  of  such  artificer  shall  be  made  payable  in  the  cuireii 
this  realm  only,  and  not  otherwise  ;  and  that  if  in  any  such  coi 
whole  or  any  part  of  such  wages  shall  be  made  payable  in  ani 
other  than  in  the  current  coin  aforesaid,  such  contract  shall  1 
hereby  declared  illegal,  null,  and  void. 

2.  And  be  it  further  enacted,  that  if  in  any  contract  hereal 
made  between  any  artificer  in  any  of  the  trades  hereinafter  em 
and  his  employer,  any  provision  shall  be  made  directly  or  i 


<Iant8  finding  the  carts  and   horses. 
The  plaintiflf  employed   men  to  do 
the   work,    but  from  time  to   time 
personally  assisted  in  it ;  not  within 
the  Act.)     Ingram  y.  £arTVis{lS57 ), 
7  R   &  B.    115 ;    26   L.  J.   Q.    B. 
82  &  819.    (Plaintiff  engaged  to  make 
as  many  bricks  as  defendant  required 
in  defendant's  brick-field  at  so  much 
a  thousand,  the  plaintiff  finding  all 
the  labour,  defendant  all  the  materials. 
Plaintiff,   assisted  by    others,   made 
bricks,  and  worked  iwrsonally  ;  held 
by  Camnboll,  C.J.,  and  Coleridge,  J., 
not  witnin  the  Act,  on  the  ground 
that    there  was  no    contract  to    do 
the  work  personally,   Erie,   J.,  dis- 
senting..     Afl[irmed   by  Exchequer 
Chamber,  which  expressed  approval 
of  Jtiley  V.    Warden^  and  Sharman 
V.    Sanders.)      Sleenian   v.    Barrett 
(1864),   2  H.  &  C.   984 ;    33    L,    J. 
Ex.    158.      (Butty  colliers  working 
in  partnership  under  a  verbal  con- 
tract ;  paid  generally  by  the  day,  but 
sometimes  by  the  ton  or  yanl ;  they 
worked  like  ordinary  workmen,  and 
were  not  allowed  to  leave  the  work 
or  underlet,  but  were  allowed  to  em- 
ploy men  to  work  under  them  ;  not 
Avithin  the  Act.)     Pillar  v.  Lli/nvi 
Coal    Co,    (1869),    L.    R.    4   C.    P. 
752  ;  38  L.  J.  C.  P.  294.     (PlaintifT, 
a  tinman,  employed  by  defendants  to 
work,  either  at  piece  work'  or  by  day 
at  fixed  prices,  out  of  materials  sup- 
plied by  the  defendants  at  varying 
prices ;  plaintiff  within  the  Act  as 
being  required  to  jfive  personal  ser- 
vice, and  not  a  tradesman. )    Philips 
V.     Melnnes    (1874),      2    R.     224. 
(A  foreman  at   a  slate  ouarry,  who 
was  bound  to  assist  workmen  when 
o])eration8  were   "falling  back,"  or 
"in  need  of  being  pushed  forward," 
not  an  artificer. ) 


"Wfthin  the  Acr 
Weaver  v.   J^ayd  (18K2), 
N.  S.  Q.  B.  151.     (A  collie] 
to  employ  men   to  aarist 
gaged    to    get   coal    or    i 
from  a  mine,  and  to   be  ; 
certain  rate   per  ton.      It 
that  the  collier  was  boond 
personal  service  ;  within  t 
Bowers  v.  Ixyvekin  (1856), 
684  ;  25  L.   J.    N.    S.    Q. 
(Butty  colliers,  who  emploj 
men,  and  who  were  iiaid  m. 
ton  on  a  yard  of  cou,  but 
to  work  personally,  and  wei 
as  workmen,  within  the  Act. 
gave  a  wide  meaning  to  the  . 
should  not  assort  that,  where 
has  contracted  to  do  artificer*, 
wages  to  be  regulated  by  tl 
he  is  necessarily  out  of   thf 
tion  of  the  Act,  unless  it  it  < 
stipulated  that  he  must  wo 
self."    Millard  V.  Kelly  {IBS 
T.  O.  S.  123.     (Labourer  en 
carrying  iron  between   cert 
works   and   the   boats  in   a 
Lavrrence  v.    Todd  (1863),  1 
N.  S.  554  ;  32  L.  J.  M.  C.  28 
with  six  others,  agreed  to  con 
iron  vessel,  and  they  were  ez< 
to  serve  appellant.      They 
liberty  to  employ  other  wori 
inferior  skill,  who,  as  well  i 
selves,    were  to   be   subject 
regulations  of  the   appellant 
They  were  to  be  paid  at  th< 
£5  per  ton  ;  held   that  T. 
fellow*workmen    were    artifi 
handicraftsmen  within  4  Qec 
34,  s.  8.)    Moorhmise  r.  I^ee 
4    F.    &    F.     354.      (A    fra 
knitter  an  artificer  within  thi 
Act) 
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lespecting  tlie  place  where,  or  the  manner  in  which,  or  the  i>erson  or 
persons  with  whom,  the  whole  or  any  part  of  the  wages  due  or  to^become 
due  to  any  such  artificer  shall  be  laid  out  or  expended,  such  contract  shall 
be  and  is  hereby  declared  illegal,  null,  and  void. 

3L  And  be  it  farther  enacted,  tliat  the  entire  amount  of  the  wages 
earned  by  or  payable  to  any  artificer  in  any  of  the  trades  hereinafter 
enumerated,  in  respect  of  any  labour  by  him  done  in  any  such  trade, 
shall  be  actually  paid  to  such  artificer  in  the  current  coin  of  this  realm, 
and  not  otherwise ;  and  every  payment  made  to  any  such  artificer  by  his 
employer,  of  or  in  respect  of  any  such  wages,  by  the  delivering  to  him 
of  goods  or  otherwise  than  in  the  current  coin  aforesaid,  except  as  here- 
mentioned,  shall  be  and  is  hereby  declared  illegal,  null,  and  void. 
And  be  it  further  enacted,  that  every  artificer  in  any  of  the  trades 
enumerated  shall  be  entitled  to  recover  from  his  employer  in 
such  trade,  in  the  manner  by  law  provided  for  the  recovery  of  ser- 
wages,  or  by  any  other  lawful  ways  and  means,  the  whole  or  so 
of  the  wages  earned  by  such  artificer  in  such  trade  as  shall  not 
been  actually  ptdd  to  him  by  such  his  employer  in  the  current  coin 
of  tliiB  realm. 

S.    And  be  it  further  enacted,  that  in  any  action,  suit,  or  other  pro- 
to  be  hereafter  brought  or  conmienced  by  any  such  aiiiificer  as 
,  against  his  employer,  for  tlie  recovery  of  any  sum  of  money 
Xo  any  such  artificer  as  the  wages  of  his  labour  in  any  of  the  trades 
enumerated,  the  defendant  shall  not  be  allowed  to  make  any 
',  nor  to  claim  any  reduction  of  the  plaintiff's  demand,  by  reason  or 
of  any  goods,  wares,  or  merchandise  had  or  received  by  the 
tiff  as  or  on  account  of  his  wages  or  in  reward  for  his  labour,  or  by 
or  in  respect  of  any  goods,  wares,  or  merchandise  sold,  delivered, 
^^ipplied  to  such  artificer  at  any  shop  or  warehouse  kept  by  or  belong- 
"to  such  employer,  or  in  the  profits  of  which  such  employer  shall  have 
share  or  interest  (6). 
^-  And  be  it  further  enacted,  that  no  employer  of  any  artificer  in  any 
the  trades  hereinafter  enumerated  shall  have  or  be  entitled  to  main- 
any  suit  or  action  in  any  Court  of  law  or  ec^uity  against  any  such 
^^^tificer,  for  or  in  respect  of  any  goods,  ware**,  or  merchandise  sold, 
ivered,  or  supplied  to  any  such  artificer  by  any  such  employer,  whilst 


in 


(J)  Law  v.  PraU  (1843),  1  L.  T.  0. 

.  623.      (One  of  the   defendants, 

in    a    manufacturing  firm, 

[spt  a    shop,    at  which    his   men 

accustomed   to  get  goods  on 

^^redit     On  the  pay-day,  once  a  week, 

^^he  men  who  dealt  at  the  shop  (the 

^^tlaintiff  being  one  of  them)  got  from 

^%he  shop  tickets  showing  their  debt, 

"^■^itd  earned  them  to  the  pay  clerk,  who 

~  them,  *'  How  much  of  that  do 


you  mean  to  get?'*  and  gave  them 
the  difference  in  money.  In  an 
action  for  wages,  to  which  i)ayment 
waspleaded,  Cresswell,  J.,  directed  the 
jury  that  this  mode  of  payment  was 
valid.  But  query. )  It  would  appear 
that  a  payment  m  cash,  but  on  con- 
dition that  the  money  be  spent  in  the 
employer's  shop,  is  within  the  Act. 
Olding  v.  SmWi  (1852),  16  Jar.  497 
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in  hiB  employment,  as  or  on  account  of  liis  wages  or  rewaid  for  hia  laboijK.T, 
or  for  or  in  respect  of  any  goods,  wares,  or  merchandise  sold,  deliver<^»«5l, 
or  supplied  to  such  artificer  at  any  shop  or  warehouse  kept  by  or  beloxL^- 
ing  to  such  employer,  or  in  the  profits  of  which  such  employer  shall 
any  share  or  interest. 

7.  And  be  it  further  enacted,  that  if  any  such  artificer  as  aforesaid., 
lus  wife  or  widow,  or  if  any  child  of  any  such  artificer,  not  being  of 
fidl  age  of  twenty-one  years,  shall  become  chargeable  to  any  p<>nf*» 
place,  and  if  within  the  space  of  three  calendar  months  next  b^are 
time  wh^n  any  such  charge  shall  be  incurred  such  artificer  shall 
earned  or  have  become  entitled  to  receive  any  wages  for  any  labour     ^J 
him  done  in  any  of  the  said  trades,  which  wages  shall  not  have  been 
to  such  artificer  in  the  current  coin  of  this  realm,  it  shall  be  lawful 
the  overseers  or  overseer  of  the  poor  in  such  parish  or  place  to 
from  the  employer  of  such  artificer  in  whose  service  such  labour 
done,  the  full  amount  of  wages  so  unpaid,  and  to  proceed  for  the 
thereof  by  all  such  ways  and  means  as  such  artificer  himself  might 
])roceeded  for  that  purpose  ;  and  the  amount  of  the  wages  which 
80  recovered  shall  be  applied  in  reimbursing  such  parish  or  place 
costs  and  charges  incurred  in  respect  of  the  person  or  persons  to  beco^'^^^ 
chargeable,  and  the  surplus  shall  be  applied  and  paid  over  to  such 
or  persons. 

8.  Provided  always,  and  l)e  it  further  enacted,  that  nothing  h 
contained  shall  be  construed  to  prevent  or  to  render  invalid  any  coni 
for  the  payment,  or  any  actual  payment,  to  any  such  artificer  as  afoiess-^ 
of  the  whole  or  any  part  of  his  wages,  either  in  the  notes  of  the 
and  company  of  the  Bank  of  England,  or  in  the  notes  of  any  person 
persons  carrying  on  the  business  of  a  banker,  and  duly  licensed  to  i 
such  notes  in  pursuance  of  the  laws  relating  to  his  Majesty's  revenue 
stamps,  or  in  drafts  or  ortlers  for  the  pajTnent  of  money  to  the  bearer 
demand,  drawn  upon  any  person  or  perHons  carrying  on  the  btiainess 
a  banker,  being  duly  licensed  as  aforesaid,  witliin  fifteen  miles  of  tbP 
place  where  such  drafts  or  orders  shall  be  so  paid,  if  such  artificer  shaJl' 
be  freely  consenting  to  receive  such  drafts  or  orders  as  aforesaid  bat  al- 
payments  so  made  with  such  consent  as  aforesaid,  in  any  such 
drafts,  or  orders  as  aforesaid,  shall  for  the  purposes  of  this  Act  be  as  vali^ 
and  effectual  as  if  such  payments  had  been  mode  in  the  current  coin  <f: 
the  realm. 

9.  And  be  it  further  enacted,  that  any  employer  of  any  artificer  in 
of  the  trades  hereinafter  enumerated,  who  shall,  by  himself  or  by  th^ 
agency  of  any  other  person  or  persons,  directly  or  indirectly  enter  int^ 
any  contract  or  make  any  payment  hereby  declared  illegal  (c),  shall  fo^ 

(c)  Athersmviih  v.  Drury  (1858),  1  her  a  "shop  note, "  to  take  to  a  clerks 

£.   &   E.   46 ;  28   L.   J.  M.    C.   5.  The  clerk  refused  money  bat  gar^ 

(An  employer,  the  defendant,  refused  lier  an  order  for  a  shop,  whicnli^ 

money  to  a  workman's  wife,  but  gav9  mentioned.     The  justices  foand  tha^ 
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the  £tst  ofiTence  forfeit  a  sum  not  exceeding  ten  pounds  nor  leas  than  five 
poi3.i]ds,aad  for  the  second  offence  any  sum  not  exceeding  twenty  pounds 
uox*  len  than  ten  pounds,  and  in  case  of  a  third  offence,  any  such  employer 
sliflsll  be  and  be  deemed  guilty  of  a  misdemeanor,  and,  being  thereof 
con^victed,  shall  be  punished  by  fine  only,  at  the  discretion  of  the  Court,  so 
the  fines  shall  not  in  any  case  exceed  the  sum  of  one  hundred  pounds. 
lO.  And  be  it  further  enacted,  that  all  offences  committed  against 
Act^  and  not  hereinbefore  declared  a  misdemeanor,  shall  be  enquired 
of  auad  determined,  and  that  all  fines  and  penalties  for  such  offences  shall 
be  sued  for  and  recovered  by  any  person  or  persons  who  shall  sue  for 
same,  before  any  two  justices  oi  the  peace  having  jurisdiction  within 
county,  riding,  city,  or  place  in  which  the  offence  shall  have  been 
coxxunitted,  and  that  the  amount  of  the  fines,  penalties,  and  other  pimish- 
izxts  to  be  inflicted  upon  any  such  offenders  shall,  within  the  limits 
fore  prescribed,  be  in  the  discretion  of  such  justices,  or  in  cases 
of  zaitdemeanor,  of  the  Court  before  which  the  offence  may  be  tried  ; 
•xxd  in  case  of  a  second  offence  against  this  Act,  it  shall  be  sufficient 
^"vdtlence  of  the  previous  conviction  and  offence,  if  a  certificate  signed 
^y  the  derk  of  the  peace  or  other  officer  having  the  custody  of  the 
of  such  previous  conviction,  shall  be  produced  before  the  said 
enquiring  of  such  second  offence,  in  which  certificate  shall  be 
in  a  compendious  form  the  general  nature  of  the  offence  for  which 
previous  conviction  was  had,  and  the  date  of  such  previous  con- 
^^c^]on;and  so  in  like  manner,  upon  the  trial  of  any  indictment  or 
^^^^OTmatioQ  for  any  such  misdemeanor  as  aforesaid,  it  shall  be  sufficient 
of  such  second  conviction  for  a  like  offence,  if  a  certificate 
r,  signed  by  the  clerk  of  the  peace  or  other  officer  having  the 
of  the  record  of  such  second  conviction,  in  such  form  as  afore- 
be  produced  to  the  Court  and  jury  :  provided  always,  that  no 
shall  be  punished  as  for  a  second  offence  under  this  Act,  unless 

when  he  liked,  and  the  taking  of  the 
goods  was  wholly  optional.  Held  (by 
Williams,  Willes,  Keating,  JJ.)  that 
an  offence  had  been  committed,  and 
that  sabseouent  payment  did  not 
purge  the  offence.  Smith  v.  JFcUton 
(1877),  L.  R.  8  C.  P.  D.  109 ;  47  L. 
J.  M.  C.  46  ;  87  L.  T.  437.  (An  arti- 
ficer within  the  Track  Act  in  the  em- 
plo3rment  of  the  respondent  wove  a 
piece  of  cotton  doth  which  was  de- 
fective ;  the  respondent  delivered  to 
him  the  piece  of  damaged  cloth  in- 
stead of  a  part  of  tibe  wages  which 
were  due  to  the  appellant ;  an  offence 
within  the  Act  "The  respondent 
has  deducted  the  whole  value  (of  the 
cloth),  and  throughout  the  transac- 
tion the  damaged  piece  is  treated  as 
part  of  the  cost'*    Qrove,  J.) 

B  B  2 


defendant   knew  and   intended 

he  gave  the  first  note,  that  she 

to  get  goods  and  not  money. 

*ld  (by  Ckinpbell,  C.  J.,  Wight- 

mBp  Hill,  JJ.)  that  giving  of 

note  was  an  offence  against  the 

^^|p^  and  was  complete  at  the  giving 

?5^^*lie  first  note.     JViiaon  v.  Cookaan 

yL?«)»  82  L.  J.  M.  C.  177.    It  is 

ieceasaiy  that  the  payment  other 

in  coin  should  be  in  pursoance  of 

^ontiact :  and  if  a  workman  of  his 

^__^      acom  receives  goods,  and  the 

J*^^•t»  deducts  the  price,  it  is  an 

J^^xioe  under  sects.  8  and  9.  Fisher  v. 

T****«»  (1868),  82  L.  J.  M.  C.   177. 

^l^X^eUsnt  worked  for  the  respondent 

^^^^  dash  at  his  shop.    The  amounts 

^      '^Im  purchases  were  deducted  from 

^I^^Dsnf  s  pay,  but  he  had  his  wages 
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ten  days  at  the  least  shall  have  intervened  between  the  conviction 
snch  person  for  the  first  and  the  conviction  by  such  person  of  the 
offence,  but  each  separate  offence  committed  by  any  such  penon  befoi^tf 
the  expiration  of  the  said  term  of  ten  days  shall  be  punishable  by 

separate  penalty,  as  though  the  same  were  a  first  offence  ;  and  that  n 

person  shall  be  punished  as  for  a  third  offence  under  this  Act,  nnle^^ 
ten  days  at  the  least  shall  have  intervened  between  the  conviction  0^= 
such  person  for  the  second  and  the  conviction  by  such  person  of  th- 
third  offence  ;  but  each  separate  offence  committed  by  any  such  perso^B 
before  the  expiration  of  the  said  term  of  ten  days  flhall  be  punishable  b^^ 
a  separate  penalty,  as  though  the  same  were  a  second  offence ;  and  tha  ^d 
the  fourth  or  any  subsequent  offence  which  may  be  committed  by  bow^ 
such  person  against  tliis  Act  shall  be  enquired  of,  tried,  and  punished  ii 
the  manner  hereinbefore  prpvided  in  respect  of  any  third  offence ; 
that  if  the  person  or  persons  preferring  any  such  information  shall  mr^ 
be  able  or  shall  not  see  fit  to  produce  evidence  of  any  such  previoofc^a 
conviction  or  convictions  as  aforesaid,  any  such  offender  as  afoiesai^w 
shall  be  punished  for  each  separate  offence  by  him  committed  againr*^ 
the  provisions  of  this  Act  by  an  equal  number  of  distinct  and  8eptnt»<= 
penalties,  as  though  each  of  such  offences  were  a  first  or  Beoouc^^ 
offence,  as  the  cose  may  be ;  and  that  no  person  shall  be  proceede^ra 
against  or  punished  as  for  u  second  or  as  for  a  third  offence  at  tli»  m 
distance  of  more  than  two  years  from  the  commission  of  the  ner:2H 
preceding  offence. 

11.  And  be  it  further  enacted,  that  it  shall  be  lawful  for  any  <mmM 
justice  of  the  peace,  in  all  cases  where  any  information  or  complain*.^ 
shall  be  made  as  aforesaid,  and  he  is  hereby  authorised  and  requiredy  a'-fl 
the  request  in  writing  of  any  of  the  parties  to  the  said  complaint,  anc^  - 
on  the  oath  of  the  informer  or  complainant,  or  of  the  person  infonnef^ 
or  complained  against,  that  he  believes  that  the  attendance  of  any  penoncfl 
or  persons  as  a  witness  or  witnesses  will  be  material  to  the  hearing  oft^ 
such  information,  to  issue  his  summons  to  any  such  person  or  personSiaB* 
witness  or  witnesses,  to  appear  and  give  e\ddence  on  oath  before  himsell^ 
and  such  other  justice  or  justices  as  shall  hear  and  determine  such  M 
information  or  complaint,  the  time  and  place  of  hearing  and  determining  'Z 
the  same  being  specified  in  the  said  summons ;  and  if  any  person  or    ' 
persons  so  summoned  shall  not  appear  before  the  said  last-mentioiied 
justices  at  the  time  or  place  so  specified  in  the  said  summons,  and  shall 
not  offer  any  reasonable  excuse  for  the  default,  to  the  satisfaction  of  the 
said  last-mentioned  justices,  or  appearing  according  to  the  diiectiaiiB  of 
the  said  summons  shall  not  submit  to  be  examined  as  a  witness  or 
witnesses,  then  and  in  every  such  case  it  shall  be  lawful  for  such  last- 
mentioned  justices,  and  they  are  hereby  authorised  (proof  on  oath,  in 
the  case  of  any  person  not  appearing  according  to  such  tommonB, 
having  been  first  made  before  such  last-mentioned  justices  of  the  due 
service  of  such  summons  on  every  such  person,  by  delivering  the  tame 
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to  him  or  to  her,  or  by  leaviug  the  same  at  the  usual  place  of  abode  of 
nich  person,  twenty-four  hours  at  the  least  before  the  time  appointed 
for  each  person  to  appear  before  such  last-mentioned  justices),  by 
warrant  under  the  hands  and  seals  of  such  last-mentioned  justices  to 
commit  such  person  or  persons  so  making  default  in  appearing,  or 
appealing  and  refusing  to  give  evidence,  to  some  prison  within  the 
juriadiction  of  the  said  justices,  there  to  remain  without  bail  or  main- 
prize  for  any  time  not  exceeding  fourteen  days,  or  until  such  person  or 
persons  shall  submit  to  be  examined  and  give  evidence. 

12.  And  be  it  further  enacted,  that  all  justices  of  the  peace  shall  and 
are  hereby  empowered,  on  the  conviction  of  any  person  or  persons  for 
anj  offance  against  this  Act,  in  default  of  payment  of  any  penalty  or 
forfeitaie,  together  with  the  reasonable  costs  and  charges  attending  such 
conyiction,  to  cause  the  same  to  be  levied  by  distress  and  sale  of  the 
goods  and  chattels  of  the  offender  or  offenders,  by  warrant  or  warrants 
binder  the  hands  and  seals  of  such  justices,  together  with  the  reasonable 
costs  of  such  distress  and  sale,  and  in  case  it  shall  appear  to  the  satis- 
^on  of  such  justices,  either  by  the  confession  of  the  offender  or 
offenders  or  by  the  oath  of  one  or  more  credible  witness  or  witnesses, 
^  he,  she,  or  they  hath  not  or  have  not  goods  and  chattels  within  the 
jmisdietion  of  such  justices  sufficient  whereon  to  levy  all  such  penalties 
^forfeitures,  costs  and  charges,  such  justices  may,  without  issuing  any 
^^unmt  of  distress,  conmdt  the  offender  or  offenders  to  the  common 
8>olfor  three  calendar  months  (imless  the  same  be  sooner  paid),  in  such 
^MWier  as  if  a  warrant  of  distress  had  been  issued,  and  a  return  of 
**^  bona  made  thereon. 

13.  And  be  it  further  enacted,  that  no  pei'son  shall  be  liable  to  be 

****^cted  of  any  offence  against  this  Act  committed  by  his  or  her  co- 

Jl^*^^  in  trade,  and  without  his  or  her  knowledge,  privity,  or  consent ; 

"^  it  ahall  be  lawful,  when  any  penalty,  or  any  sum  for  wages,  or  any 

^J**'  Bum,  is  ordered  to  be  paid,  under  the  authority  of  this  Act,  and 

r^  PetBon  or  persons  ordered  to  pay  the  same  shall  neglect  or  refuse  to 

**■<>>  to  levy  the  stime  by  distress  and  sale  of  any  goods  belonging  to 

^y  copartnership  concern  or  business  in  tlie  carrying  on  of  which  such 

*^f*8e8  may  have  become  due  or  such  offence  may  have  been  com- 

^**d ;  and  in  all  proceedings  imder  this  Act  to  recover  any  sum  due 

***  Wages  it  shall  be  lawful  in  all  cases  of  co-partnership  for  the  justices, 

**^ft  hearing  of  any  complaint  for  the  non-payment  thereof,  to  make  an 

''^^  upon  any  one  or  more  co-partnei"S  for  the  payment  of  the  sum 

ft^^aring  to  be  due ;  and  in  such  case  the  service  of  a  copy  of  any  sum- 

^**^  or  other  process,  or  of  any  order,  upon  one  or  more  of  such  co- 

*^^^*UrB,  shall  be  deemed  to  be  a  sufficient  service  upon  all. 

^^  And  it  is  declared  and  enacted,  that  in  all  cases  it  shall  be  deemed 
^^  taken  to  be  sufficient  service  of  any  summons  to  be  issued  against 
^y*  ofltender  or  offenders  by  any  justice  or  justices  of  the  peace,  under 
^^  authority  of  this  Act,  if  a  duplicate  or  true  copy  of  the  same  be  left 
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at  or  upon  the  place  used  or  occupied  by  sach  offender  or  oflBenden  foi 
carryiiig  on  his,  her,  or  their  trade  or  bnsinesB,  or  at  the  plaee  of  resi- 
dence of  any  sach  offender  or  offenders,  being  at  or  upon  any  such  pkei 
as  aforesaid,  the  same  being  directed  to  such  offender  or  ofifenden  by  his 
her,  or  their  right  or  assumed  name  or  names. 

15.  And  be  it  further  enacted,  that  the  justices  before  whom  anj 
person  shall  be  convicted  of  any  offence  against  this  Act,  or  by  irhon 
any  person  shall  be  committed  to  the  common  gaol,  in  default  of  a  suffi- 
cient distress,  or  for.  not  appearing  as  a  writness,  or  not  submitting  to  bi 
examined,  shall  cause  all  such  convictions,  and  the  summonfleB  for  th< 
attendance  of  witnesses,  and  the  warrants  or  orders  for  such  oammit 
ments,  and  the  warrant  or  order  for  any  such  distress,  to  be  drawn  up  ii 
the  form  or  to  the  effect  set  forth  in  Uie  schedule  to  this  Act  antiexfd 
with  such  additions  or  variations  as  may  be  necessary  for  adapting  th< 
same  to  the  particular  circumstances  of  the  case. 

16.  And  be  it  further  enacted,  that  the  justices  before  whom  any  ecu 
viction  shall  be  had  under  this  Act  shall  cause  the  same  to  be  returnee 
to  the  next  general  or  qiuirter  sessions  of  the  peace  holden  for  the  ooont] 
or  place  wherein  the  offence  shall  have  been  conunitted,  and  the  suu 
shsdl  then  and  there  be  delivered  to  the  derk  of  the  peace,  or  othe 
person  acting  as  such,  to  be  by  him  filed  among  the  records  of  the  sue 
Court ;  and  such  clerk  of  the  peace,  or  other  person  acting  as  such,  i 
hereby  rec^uired,  on  the  tender  and  payment  to  him  of  the  sum  of  ma 
shilling,  to  grant  to  any  person  or  persons,  on  demand,  a  copy  of  anj 
such  conviction,  with  a  certificate  thereupon  indorsed  or  therennt^ 
annexed,  that  the  same  is  a  true  and  accurate  copy  of  the  original  con 
victic»n  returned  to  such  general  or  quarter  sessions  as  aforesaid. 

17.  And  be  it  further  enacted,  that  no  conviction,  order,  or  adjndica 
lion  made  by  any  justice  of  the  peace  under  the  provisions  of  this  Ac 
sliall  be  quashed  for  want  of  form,  nor  be  removed  by  certiorari  or  other 
wise  into  any  of  his  Majesty's  superior  Courts  of  record ;  andno  wazran 
of  distress,  or  of  commitment  in  default  of  sufficient  distress,  shall  b< 
held  void  by  reason  of  any  defect  therein,  provided  it  be  therein  allegec 
that  the  party  has  been  convicted,  and  there  be  a  good  and  yalid  cfm- 
viction  to  sustain  the  Mune. 

18.  And  be  it  further  enacted,  that  out  of  any  penalty  or  foifeitim 
incurred  by  any  offence  committed  against  this  Act,  it  shall  be  lawfii] 
for  the  Court  or  justices  imposing  the  same  to  award  any  sum  to  th< 
informer,  not  exceeding  in  any  case  the  sum  of  twenty  pounds  ;  and  the 
rest  of  any  such  pecuniary  penalty  or  forfeiture  shall  go  to  the  treasure! 
of  the  county  in  which  the  offence  shall  be  committed,  in  aid  of  therste^ 
of  such  county  :  provided  always,  that  every  proceeding  whatsoever  foi 
any  offence  against  tliis  Act  shall  be  cx)mmenced  within  three  <s^1«n4lai 
months  after  such  offence  shall  have  been  committed. 

19.  And  be  it  further  enacted,  that  nothing  herein  contained  shalj 
extend  to  any  artificer,  workman,  or  labourer,  or  other  person  eogi^ 
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in  any  mannfacturey  trade,  or  occupationi  excepting  onl j 
»rkmen,  labourers,  and  other  persons  employed  in  the 
ifactmes,  trades,  and  occupations  following ;  (that  is  to 
oat  the  making,  casting,  converting,  or  manufacturing  of 
or  any  parts,  branches,  or  processes  thereof ;  or  in  or  about 
or  getting  of  any  mines  of  coal,  ironstone,  limestone,  salt 
r  about  the  working  or  getting  of  stone,  slate  or  day ;  or 
s^  or  preparing  of  salt,  bricks,  tiles,  or  quarries ;  or  in  or 
king  or  manufacturing  of  any  kinds  of  nails,  chains,  rivets, 
spades,  shovels,  screws,  keys,  locks,  bolts,  hinges,  or  any 
or  hardwares  made  of  iron  or  steel,  or  of  iron  and  steel 
of  any  plated  articles  of  cutlery,  or  of  any  goods  or  wares 
8,  tin,  lead,  pewter,  or  other  metal,  or  of  any  japanned 
res  whatsoever ;  or  in  or  about  the  making,  spinning, 
dsting,  doubling,  winding,  weaving,  combing,  knittingj 
^eing,  piinting,  or  otherwise  preparing  of  any  kinds  of 
tted,  yam,  stuff,  jersey,  linen,  fustian,  cloth,  serge,  cotton, 
lemp,  flax,  mohair,  or  silk  manufactures  whatsoever,  or  in 
manufactures  whatsoever  made  of  the  said  last-mentioned 
ether  the  some  be  or  be  not  mixed  one  with  another  ;  or  in 
making  or  otherwise  preparing,  ornamenting,  or  finishing 
porcelain,  china,  or  earthenware  whatsoever,  or  any  parts, 
processes  thereof,  or  any  materials  used  in  any  of  such  last- 
ides  or  employments  ;  or  in  or  about  the  making  or  pre- 
e,  thread,  silk  or  cotton  lace,  or  of  lace  made  of  any  mixed 

e  it  further  enacted,  that  nothing  herein  contained  shall 
'  domestic  servant  or  servant  in  husbandry. 
i  it  further  enacted,  that  no  justice  of  the  peace,  being  a 
igaged  in  any  of  the  trades  or  occupations  eniunerated  in 
be  father,  son,  or  brother  of  any  such  person,  shall  act  as  a 
peace  under  this  Act. 

i  it  further  enacted,  that  in  all  cities,  boroughs,  or  corporate 
the  magistrates  for  the  time  being  are  disqualified  by  the 
ose  from  administeiing  this  Act,  then  and  in  every  such 
iften  as  the  same  shall  happen,  it  shall  be  lawful  for  the 
r  the  county  in  which  the  offence  may  be  committed  (and 
led  as  aforesaid)  to  administer,  and  they  are  hereby 
d  empowered  to  hear,  examine,  and  determine,  any  offences 
gainst  this  Act,  iu  any  such  cities,  boroughs,  or  corporate 
t  shall  be  lawful  for  the  complainant  to  remove  the  cases 
n  or  complaint  from  the  said  cities,  boroughs,  or  corporate 
other  Court  of  session  or  x)etty  session  not  exceeding  twelve 
e  place  where  the  offence  shaJl  have  been  committed  ;  any 
osage,  or  custom  to  the  contrary  notwithstanding. 
i  it  fiirther  enacted  and  declared,  that  nothing  herein  con- 
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tainetl  shall  extend  or  be  constraed  to  extend  to  prevent  any  employe  <r 
of  any  artificer,  or  agent  of  any  such  employer,  from  supplying  or 
tracting  to  supply  to  any  such  artificer  any  medicine  or  medical 
t  lance,  or  any  fuel,  or  any  materials,  tools,  or  implements  to  be  by 
artificer  employed  in  his  trade  or  occupation,  if  such  artificers  be 
ployed  in  mining,  or  any  hay,  com,  or  other  provender  to  be  camaaxm, 
by  any  lioi-se  or  other  beast  of  burden  employed  by  any  such  artificer 
his  tnide  and  occupation  ;  nor  from  demising  to  any  artificer,  wori 
or  labourer  employed  in  any  of  the  trades  or  occupations  enumerated, 
this  Act  the  whole  or  any  part  of  any  tenement  at  any  rent  (cQ 
thereon  reserved  ;  nor  from  supplying  or  contracting  to  supply  to 
such  artificer  any  victuals  dressed  or  prei)ared  under  the  roof  of  any  i 
employer,  and  there  consumed  by  such  artificer  ;  nor  from  makings 
contmctiug  to  make  any  stoppage  or  deduction  from  the  wages  (e)  of 


(rf)  Chawner  v.  Cammings  (1846), 
8  Q.  B.  311  ;  15  L.  J.  Q.  B.  161. 
(Plaintiff  nud  defendaDt  in  the  ^love 
trade  ;  plaintiff  a  framework  knitter, 
and  defendant  n  middleman,  who  pro- 
vided frames  at  an  agreed  groas  price 
per  dozen  frames.  Defendant  in  set- 
tling with  the  plaintiff  dedncted  out  of 
the  gross  price  per  dozen  certain  charges 
which  were  according  to  the  custom  of 
the  trade :  1,  a  frame  I'eut  of  1^.  6(/. 
a  week  per  frame  used  by  plaintiff 
in  his  work  ;  2,  Is.  6rf.  a  week  for  the 
use  of  defendant's  premises  to  work 
in«  standing  room,  defendant's  super- 
intendence of  work,  sorting  the  goods 
when  made,  and  redelivering  them  to 
the  master  manufacturer;  3,  7d.  a 
week  for  a  boy  for  winding  the  yarn, 
and  for  wear  and  tear  of  machinery  ; 
4,  \d.  \>ev  shilling  on  the  net  earnings 
above  14s.  per  week  as  compensation 
to  defendant  for  sums  paid  by  him  to 
the  master  monufactiu^r.  No  written 
contract.  Held  that  plaintiff  was  an 
"artificer"  and  defendant  an  **em- 
))loycr "  within  the  Act ;  that  the 
above  deductions,  being  according  to 
the  custom  of  the  trade  and  not  colour- 
able, were  not  payments  of  wages 
within  sec.  3,  but  customary  modes  of 
calculating  the  amount  of  the  waf  es, 
and  not  prohibited  by  sees.  1 — 3 ;  that 
frame  rents  are  not  **  rents  "  within 
sec.  23  ;  that  no  contract  in  writing 
was  required  to  make  these  deductions 
legal.  These  deductions  came  before 
the  Exchequer  Chamber  in  Arclier  v. 
James  (1862),  2  B.  &  S.  61  ;  31  L.  J. 


Q.    B.    153;    1    L.    T.    N.    a 
(The  decision  in  Chatmer  t. 
viinga  was  reviewed  in  the  Ezch 
Chamber.     Three  judces  (Willi 
WiUes,  and  Keatiog,  JJ.)  held 
the  deductions  were  illegal,  and 
livered  a  joint  judgment  to  the 
that  the  benefits  represented 
deductions — viz.,  the  rent  of 
and  machine,  fire,  light,  &c. — 
given  for  work  done,  and  that 
deductions    were     contrivances 
means  of  which  the  master  made 
interest  of  part  of  his  capital  a  _ 
charge  upon  the  labour  of  his  wo 
men.     Byles,  J.,  Bramwell,  B.,  s 
Pollock,  C.B.,  delivered  separate  jnc 
ments  confirming  the  decision  belo 
and  in  conformity  with  Chaumer 
Cuiiiminga.    To  meet  this  the  87 
38  Vict.  c.  48  (Hosiery  Manufactu 
Wages  Act)  was  passed). 

(e)  CuUs  v.  IVard  (1867),  L.  R. 
Q.  B.  367 ;  36  L.  J.  Q.  R  16 
(Plaintiff'  signed  rales  of  the  oolli^ 
which  autliorised  the  deduction  fro.. 
wages  of  rent  of  house,  and  charge 
for  tools,  materials,  and  medica 
attendance  generally,  without  spedfi 
cation  of  ])articulars.  Held  that  de 
ductions  for  rent  and  club  for  pro 
viding  medicines  were  lesal,  that  parol 
evidence  of  them  might  be  given,  and 
that  it  was  not  necessary  to  specify 
the  amounts  to  be  deducted  under 
each  head  on  the  written  contract; 
but  that  the  deduction  for  wood  to  be 
used  in  propping  the  roof  was  illegal 
*'  What  the  Legislatiure  contemplated 
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er,  for  or  in  respect  of  any  such  rent ;  or  for  or  in  respect  of 
nedidne  or  medical  attendance  ;  or  for  or  in  respect  of  such 
ialSy  tools,  implements,  hay,  com,  or  provender,  or  of  any 
Is  dressed  and  prepared  under  the  roof  of  any  such  employer  ; 
respect  of  any  money  advanceil  to  such  ailificer  for  any  such 
sfoiesaid  :  provided  always,  that  such  stoppage  or  deduction 
cceed  the  real  and  true  value  of  such  fuel,  materials,  tools, 
1^  hay,  com,  and  provender,  and  shall  not  be  in  any  case  made 
^ages  of  such  artificer,  unless  the  agreement  or  contract  for 
age  or  deduction  shall  be  in  writing,  and  signed  by  such 

be  it  further  enacted  and  declared,  that  nothing  herein  con- 
U  extend  or  be  construed  to  extend  to  prevent  any  such 
Nun  advancing  to  imy  such  artificer  any  money  to  be  by  him 
.  to  any  friendly  society  or  bank  for  savings  duly  established 
o  law,  nor  from  advancing  to  any  such  artificer  any  money 
d  in  sickness,  or  for  the  education  of  any  child  or  children  of 
isr,  nor  firom  deducting  or  contracting  to  deduct  any  sum  or 
oney  from  the  wages  of  such  artificer  for  the  education  of 
lild  or  children  of  such  artificer,  and  unless  the  agreement  or 
r  such  deduction  shall  be  in  writing,  and  signed  by  such 

be  it  further  enacted  and  declared,  that  in  the  meaning  and 
poses  of  this  Act  all  workmen,  labourers,  and  otlier  persons 
iner  engaged  in  the  performance  of  any  work,  employment, 
D,  of  what  nature  soever,  in  or  about  the  several  trades  and 
t  aforesaid,  shall  be  and  be  deemed  '^  artificers ;"  and  that 
meaning  and  for  the  purposes  aforesaid  all  masters,  bailifiiB, 
lanagers,  clerks,  and  other  persons  engaged  in  the  hiring, 
it,  or  superintendence  of  the  labour  of  any  such  artificers, 
nd  be  deemed  to  be  "employers;"  and  that  within  the 
id  for  the  purposes  of  this  Act  any  money  or  other  thing 
lacted  to  be  paid,  delivered,  or  given  as  a  recomi)ense,  reward, 
ntion  for  any  labour  done  or  to  be  done,  whether  within  a 
d  or  to  a  certain  amount,  or  for  a  time  or  an  amount  uncer- 
ye  deemed  and  taken  to  be  the  "  wages"  of  such  labour  ;  and 

it  and  out,  and  not  a  con-  Held  that  the  giving  of  tho  cheques 

ring  materials.'*     Pillar  was  a  mere  subterfuge  to  enable  the 

7oal  Co.  (1869),  L.  R.  4  defendants  to  pay  the  plaintiif  part  of 

L.J.  C.P.  294.  (Plaintiff  his  wa^es  in  goods;  that  occasional 

irtly  in    small  cheques,  deductions  in  respect  of  coals  and 

cdd  not  cash  except  at  dc-  materials  formcHd  no  part  of  system 

)p,  and  then  only  by  tak-  of  payment,   and  could  not  be   re- 

tie  pound  in  goods.     Tho  covered  ;  and  that  the  "artificer'*  was 

deducted,    without   any  entitled  to  recover  the  whole  of  the 

tract,    sums    for    coals,  deductions  for    doctor*8    funds    and 

istance    and   schoohng.  sc'hooling. ) 


i 
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that  within  the  meaning  and  for  the  porpoees  aforesaid  any  agreem^SLZi.ty 
understanding,  device,  contrivance,   colluaiony  or  arrangement 
soever  on  the  subject  of  wages,  whether  written  or  oral,  whether 
or  indirect,  to  which  the  employer  and  artificer  are  parties  or 
assenting,  or  by  which  they  are  mutually  bound  to  each  other,       ot 
whereby  either  of  them  shall  have  endeavoured  to  impose  an  obligafcaLcui 
on  the  other  of  them,  shall  be  and  be  deemed  a  **  contract." 

26.  And  be  it  farther  enacted,  that  this  Act  shall  not  commenoe  or 
take  effect  till  the  expiration  of  three  calendar  months  next  after  "^Jbe 
day  of  passing  the  same. 

27.  And  be  it  further  enacted,  that  the  provisions  of  this  Act 
extend  over  the  whole  of  that  part  of  the  United  Kingdom  of 
Britain  and  Ireland  called  Great  Britain. 


SCHEDULE  referred  to  in  the  foregoing  Act 

Farm  of  Conviction, 

)  BE  it  remembered  that  on  this  day  of 

to  wit    J  in  the  year  of  our  Lord  at 

in  the  county  of  A.  B.  is  duly  convicted  before 

C.  D.  and  J.  G.,  two  of  his  Majesty's  justices  of  the  peace  for  the 

of  for  that  the  said  A.  R  [^p^fy  the  offence, 

the  time  and  place  when  and  where  committed  ],  whereby  the  said  A 
has  forfeited  the  sum  of  this  being  adjudged  to  be  the 

[or  second]  oifeuce  [as  the  case  may  he'\  against  the  provisions  of  an 
to  prohibit  the  payment  of  wages  in  goodt<,  besides  the  cost  of 
conviction,  which  we  assess  at  tlie  sum  of  \here  state  to 

and  in  what  proportions  the  penalty  and  costs  are  to  he  paid]  pursuant 
the  statute  in  that  case  pro\dded. 
Given  under  our  hands  and  seals, 

Summons  to  JP^itness, 

\  WHEREAS  infoimation  upon  oath  hath  been  made  bef< 
1o  wit.  )  me,  A.  B.  Esquire,  one  of  his  Majesty's  justices  of  the  jiej 
for  the  county  aforesaid,  that  C.  D.  of  has  been  guilty  of 

oilence  against  the  laws  prohibiting  the  payment  of  wages  in  goods,  and 
that  you  are  a  material  witness  to  be  examined  on  the  li«^itig  and 
determination  of  such  information  :  These  ore  therefore  to  require  you 
to  appear  personally  before  me,  and  such  other  justice  or  justices  as 
shall  hear  and  determine  such  information,  at  in  the  county 

aforesaid,  on  the  day  of  at  the  hour  of  of 

the  same  day,  there  to  be  examined  touching  the  matters  alleged  in  such 
infonnation.    As  witness  my  hand, 
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WarraiU  of  Commitment  of  a  Witruts, 

^^  )  To  the  constable  or  other  proper  officer  and  to  the  keeper  or 

>it      J  gaoler  of 

^Whereas  C.  D.  hath  been  duly  summoned  to  appear  and  give  evidence 

^^^ore  Q8|  A.  0.  and  G.  R,  two  of  his  Majesty's  justices  of  the  peace  for 

^il>c  county  [or  riding,  city,  division,  or  place]  of  on  this 

day  of  being  the  time  and  place  appointed  for 

^earing  and  determining  the  complaint  made  on  the  oath  of 

l^efore  us,  against  A.  B.,  of  having  [stating  the  offence  as  laid  in  the  infor- 

^naiion]  contrary  to  the  laws  now  in  force  for  prohibiting  the  payment 

o£  -wages  in  goods:  And  whereas  the  said   C.  D.  hath  not  appeared 

l>efoz«  QB  at  the  time  and  place  aforesaid  specified  for  that  purpose,  or 

offered  any  reasonable  excuse  for  his  default  [or  ]  :  And 

xrliexeas  the  said  C.  D.  having  appeared  before  us  at  the  time  and  place 

albxesaid  specified  for  that  purpose,  hath  not  submitted  to  be  examined 

a  ^tness  and  give  his  evidence  before  us  touching  the  matter  of  the 

complaint,  but  hath  refused  so  to  do  [or  ] ;  Therefore 

the  said  justices  do  hereby,  in  pursuance  of  the  statute  made,  <kc, 

^setting  forth  the  title  of  this  Act]  commit  the  said  C.  D.  to  the  [describing 

tAe  prison]  there  to  remain,  without  bail  or  mainprize,  for  his  contempt 

sftlbTeaaid,  for  the  space  of  three  calendar  months,  or  imtil  he  shcdl 

submit  himself  to  be  examined  and  give  his  evidence  touching  the 

xnatter  of  the  said  complaint,  or  shall  otherwise  be  discharged  by  due 

ooune  of  law.    And  you  [the  constable  or  peace  officer  to  whom  the  warrant 

^  directed]  are  hereby  authorized  and  required  to  take  into  your  custody 

"body  of  the  said  C.  D.,  and  him  safely  to  convey  to  the  said  prison, 

bim  there  to  deliver  to  the  gaoler  or  keeper  thereof,  who  is  hereby 

duihorized  and  required  to  receive  into  his  custody  the  body  of  the  said 

O.  Jy.f  and  him  safely  to  retain  and  keep,  pursuant  to  this  conmiitment. 

Oiven  under  our  hands  and  seals,  this  day  of  in  the  year 

of  our  Lord 

Warrant  to  Distrain  for  Forfeiture, 

!To  the  constable  [headborough]  or  [tithingmon  of 

Whereas  A.  B.  of  is  this  day  convicted  before  us,  C.  D. 

and  J.  Q.,  two  of  his  Majesty's  justices  of  the  peace  in  and  for  the  said 

county,  upon  oath  of  H.  K.,  a  credible  witness,  for  that  the  said  A.  B. 

did  [here  set^  forth  the  offence],  contrary  to  the  statute  in  that  case  made 

and  provide^  by  reason  whereof  the  said  A.  B.  hath  forfeited  the  sum  of 

to  be  distributed  as  herein  is  mentioned,  besides  the  sum  of 

for  costs,  both  of  which  he  hath  refused  to  pay  ;  These  are 

therefore,  in  his  Majesty's  name,  to  command  you  to  levy  the  said  sum 

of  and  also  the  sum  of  for  costs,  by  distress  of 
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the  goods  and  chattels  of  him  the  said  A.  £. ;  and  if  within  the  space  of 
days  next  after  such  distress  by  you  taken,  the  said  sums, 
together  with  the  reasonable  charges  of  taking  and  keeping  the  same, 
shall  not  be  paid,  that  then  you  do  sell  the  said  goods  and  chattels  so  by 
you  distrained,  and  out  of  the  money  arising  ])y  such  sale  that  you  do 
retain  the  said  costs,  and  also  the  said  forfcitui'e  or  sum  of  and 

thereout  pay  to  L.  M.,  who  hath  informed  and  prosecuted  in  this  case, 
the  sum  of  being  his  adjudged  portion  of  such  forfeiture,  the 

residue  whereof  is  to  go  to  the  treasui-er  of  the  said  county  of  , 

in  aid  of  the  rates  thereof ;  and  that  you  do  i-etum  the  overplus,  on 
demand,  to  him  the  said  A.  B.  (the  reasonable  charges  of  taking,  keeping, 
and  selling  the  said  distress  being  first  deducted) ;  and  if  sufficient 
distress  cannot  be  foimd  of  the  goods  and  chattels  of  the  said  A.  K 
whereon  to  levy  the  said  sum  of  ,  that  then  you  certify  the 

same  to  us,  together  with  this  warrant. 

Given  under  our  hands  and  seals. 


Commitment  for  JVaiit  of  Distress. 

)      To  the  [constable]  of  in  the  said  county,  and 

to  wit.      )      to  the  keeper  of  the  common  gaol  [or  the  house  of 

correction]  at  in  the  said  county. 

Whereas  A.  B.  of  in  the  sidd  county  was  on  the 

day  of  convicte<l  before  us,  C.  D.  and  J.  G.,  two  of  his 

Majesty's  justices  of  the  peace  in  and  for  the  said  county,  upon  the  oath 
of  H.  K.,  a  credible  witness,  for  that  he  the  said  A.  B.  [here  set  forth  the 
ofence]y  contrary  to  the  statute  made  in  the  year  of  the  reign 

of  his  Majesty  King  William  the  Foiuth,  by  reason  whereof  the  said 
A.  B.  hath  forfeited  the  8mu  of  besides  the  sum  of 

for  costs  :  and  whereas  on  the  day  of  in  the  year 

aforesaid  we  did  issue  our  warrant  to  the  [constable]  of  to  levy 

the  said  sum  of  and  costs,  by  distress  and  sale  of  the  goods 

and  chattels  of  him  the  said  A.  B.,  and  to  distribute  the  same  according 
to  the  directions  of  the  said  statute  :  And  whei'eas  it  duly  appears  to  us, 
upon  the  oath  of  the  said  [constable],  that  the  said  [constable]  hath  used 
his  best  endeavours  to  levy  the  said  sum  on  the  goods  and  chattels  of 
the  said  A.  B.  as  aforesaid,  but  that  no  sufficient  distress  can  be  had 
whereon  to  levy  the  same  [or  by  confe.«sion  of  the  said  A.  B.,  or  by  the 
oath  of  a  credible  witness,  that  the  said  A.  B.  hath  not  goods  and  chattels 
within  our  jurisdiction  whereon  to  levy  the  said  forfeiture  and  costs] ; 
These  are  therefore  to  command  you  the  said  [constable]  of 
aforesaid  to  apprehend  the  said  A.  B.,  and  him  safely  to  convey  to  tlie 
common  gaol  [or  house  of  coiTection]  at  in  the  said  county, 

and  there  to  deliver  him  to  the  keeper  thereof,  together  with  this 
precept,  and  we  do  also  command  you  the  said  keeper  to  receive  and 
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I  your  custody  the  said  A.  B.  for  the  space  of  three  months,  unless 
i  sum  and  costs  shall  be  sooner  paid  ;  and  for  so  doing  this  shall 
r  sufficient  warrant.    Qiven  under  our  hands  and  seals, 


8  &  9  VICT.  c.  128  (1845). 

id  to  make  further  regulations  respecting  the  tickets  of  work  to  be 
delivered  to  siUc  weavers  in  certain  cases, 

ion  1  cites  5  George  .IV.,  c.  96,  and  enacts  that,  "When  any 
icturer  of  silk  goods  or  of  goods  made  of  silk  mixed  with  other 
lis,  or  the  agent  of  any  such  manufacturer,  gives  out  to  a  weaver 
I  goods  a  piece  of  warp  to  be  woven,  such  manufacturer  or  agent 
.t  the  same  time  deliver  to  such  weaver  (unless  both  parties  shall 
ting  under  their  respective  hands  agree  to  dispense  therewith) 
ted  or  written  ticket,  signed  by  such  manufacturer  or  agent,  con- 
I  the  following  particulars  of  the  agreement  between  such  mann- 
er or  agent  and  such  weaver ;  (that  is  to  say,)  the  count  or 
ts  of  the  warp  or  cane :  The  number  of  shoots  or  picks  required 
h  inch ;  The  number  of  threads  of  weft  to  be  used  in  each  shoot ; 
ui^ie  of  the  manufacturer,  or  the  style  of  the  firm  under  which 
nies  on  business :  The  weaver^s  name,  with  the  date  of  the 
ement ;  And  the  price  in  sterling  money  agreed  on  for  executing 
pud  imperial  standard  measure  of  thirty-six  inches  of  such  work 
workmanlike  manner  :  And  such  manu&cturer  or  agent  delivering 
ticket  shall  make  or  cause  to  be  made,  and  shall  preserve  until 
ork  contracted  to  be  done  shall  have  been  completed  or  paid  for, 
licate  of  such  note  or  ticket. 

Hiat  in  the  event  of  any  dispute  between  the  manufacturer  or  his 
and  the  workmen,  such  ticket  and  the  said  duplicate  thereof  shall 
[Oired  to  be  produced,  and  shall,  together  or  either  of  them,  be 
ice  of  all  things  mentioned  therein,  or  respecting  the  same. 
Provided  always,  that  where  the  subject  of  dispute  relates  to 
Ueged  improper  or  imperfect  execution  of  any  work  delivered 
f  inanufiEUsturer  or  his  agent,  such  piece  of  work  shall  be  produced, 
ler  to  adjudication,  or  if  not  produced  shall  be  deemed  and  taken  to 
been  sufficiently  and  properly  executed. 

That  if  any  of  the  parties  to  the  said  complaint  shall  make  oath 
■e  any  justice,  having  cognizance  of  such  complaint,  that  he  or  she 
▼es  tiiat  the  attendance  of  any  person  as  a  witness  will  be  material 
le  hearing  of  such  complaint,  such  justice  may  summon  such  person, 
ng  been  paid  or  tendered  a  reasonable  sum  for  his  expenses,  to  ap- 
r  and  give  evidence  on  oath  before  him  at  the  time  and  place  set 
ii  in  the  said  summons  ;  and  if  any  person  so  summoned  shall  not 
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appear  at  the  time  and  place  set  forth  in  the  said  summons,  and  Ab,^^^ 
not  make  excuse  for  the  default  to  the  satisfaction  of  such  justice,  amfBL  ^' 
the  due  service  of  the  summons  be  proved,  or  if  such  person  appear, 
according  to  the  summons  shall  not  submit  to  be  examined  as  a 
then  such  justice  may  adjudge  such  person  so  making  default  in  app€=^ 
ing  or  refusing  to  give  evidence  to  pay  such  penalty,  not  exceeding 
poimds,  as  such  justice  shall  think  lit,  and  the  party  so  adjudged  to 
such  penalty  shidl  pay  the  same  accordingly. 

5.  That  every  summons  required  by  this  Act  shall  be  served 
delivering  the  same  to  the  person  summoned,  or  by  leaving  the  same 
liiB  or  her  usual  place  of  abode,  twenty-four  hours  at  least  before 
time  appointed  by  the  summons  for  such  person  to  appear. 

6.  That  if  any  such  penalty  or  costs  so  adjudged  by  any  justice  to 
paid  is  not  paid  immediately  upon  adjudication,  such  justice  may  i 
his  warrant  to  distrain  and  sell  the  goods  and  chattels  of  the  person 
adjudged  to  pay  the  same  for  the  amount  thereof,  with  costs  ;  and 
proceeds  of  such  distress,  after  paying  the  penalty  and  costs,  and  th 
costs  of  such  distress  and  sale,  shall  be  paid  over  to  the  person  convicted 
and  the  said  penalty  shall  be  paid  over  to  the  sheriff  or  other  p: 
officer  of  the  county,  city,  borough,  or  place  in  which  such  convi' 
shall  take  place,  for  her  majesty's  use,  and  shall  be  retained  to  the  co 
of  quarter  sessions,  under  the  provisions  of  an  Act  passed  in  the  thirr^-- 
year  of  the  reign  of  King  George  the  Fourth,  intituled  ^  An  Act  for  the 
more  speedy  Return  and  Levying  of  Fines,  Penalties,  and 
and  Recognizances  estreated." 

7.  (Recovery  of  wages  and  sums  due  for  work — Repealed  by  38  & 
Vict,  c  86,  s.  17,  post.) 

8.  That  no  order  or  conviction  or  proceeding  touching  the  same 
.spectively,  shall  be  quashed  for  want  of  form,  or  be  removed  by  cer- 
tiorari or  otherwise  into  any  of   Her  Majesty's  superior  courts  oiT 
record ;  and  that  when  any  distress  shall  have  been  made  for  levying 
any  money  by  virtue  of  this  Act  the  distress  itself  shall  not  be  deemed 
unlawful,  nor  the  party  making  the  same  a  trespasser,  on  account  of  any 
defect  or  want  of  form  in  the  summons,  warrant,  conviction,  warrant  of 
distress,  or  other  proceedings  in  relation  thereto,  nor  shall  the  i^arty 
distraining  be  deemed  a  trespasser  from  the  beginning,  on  aoeonnt  of 
any  irregularity  afterwards  committed  by  him,  but  the  person  aggrieved 
by  such  irregularity  may  recover  full  satisfieustion  for  special  daznage  (if 
any)  by  action  on  the  case. 


H08IERT  XAKUFACrURE   (WAGES)   ACT,   1874.      883 

37  &  88  VICT.  c.  48  (1874). 

vuidefor  the  payment  of  wages  withaiU  stoppages  in  the  liosiery 

manufacture, 

I  a  custom  has  prevailed  among  the  employers  of  artificers  in 
maniifactiire  of  letting  out  frames  and  machinery  to  the 
ployed  by  them,  and  it  is  desirable  to  prohibit  such  letting 
d  machinery,  and  the  stoppage  of  wages  for  frame  rents  and 
le  hosiery  manufacture.  Be  it  enacted  as  follows  : 
»ntract8  for  wages  the  full  and  entire  amoimt  of  all  wages, 
of  labour  in  the  hosiery  manufacture,  shall  be  actually  and 
ide  payable  in  net,  in  the  current  coin  of  the  realm,  and  not 
ithout  any  deduction  or  stoppage  of  any  description  what- 
id  except  for  bad  and  disputed  workmanship, 
itracts  to  stop  wages,  and  all  contracts  for  frame  rents  and 
Rreen  employers  and  artificers,  shall  be  and  are  hereby 
e  illegal,  null,  and  void. 

amployer  shall  bargain  to  deduct,  or  shall  deduct,  directly 
« from  the  wages  of  any  artificer  in  his  employ,  any  part  of 
3r  frame  rent  and  standing  or  other  charges,  or  shall  refuse 
pay  the  same  or  any  part  thereof  in  the  current  coin  of  the 
ill  forfeit  a  sum  of  five  pounds  for  every  offence,  to  be  re- 
lie  said  artificer  or  any  other  person  suing  for  the  same  in 
>urt  in  the  district  where  the  offence  is  committed,  with  full 

&ame  or  machine  which  shall  have  been  entrusted  to  any 
bher  person  by  his  employer  for  the  purpose  of  being  used 
y  manufacture  for  such  employment,  or  in  any  process  inci- 
manufacture,  shall,  whilst  the  same  shall  be  so  entrusted, 
jBed,  or  employed  without  the  consent  in  writing  of  such 
other  person  so  entrusting  such  frame  or  machine,  in  the 
of  any  goods  or  articles  whatever  for  any  other  person  than 
f  whom  such  frame  or  machine  shall  have  been  so  entrusted, 
jvery  such  cose  the  artificer  or  other  person  to  whom  the 
kve  been  so  entrusted,  shall  forfeit  and  pay  the  sum  of  ten 
every  day  on  any  i)art  of  which  any  such  frame  or  machine 
«n  so  worked,  used,  or  employed,  to  be  rec(jverable  by  and 
t  of  the  person  who  shall  have  so  entrusted  the  same,  in 
»urt  for  the  district  where  the  offence  shall  have  been  corn- 
full  costs  of  suit 

m,  suit,  or  set-off  between  employer  and  artificer  shall  l>e 
my  deduction  or  stoppage  of  wages,  nor  for  any  contract 
■ed  illegal 
;  in  this  Act  contained  shall  extend  to  prevent  the  recovery 
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in  the  ordinary  course  of  law,  by  suit  bioiiglit  or  commenced 
purpose,  of  any  debt  due  from  the  artificer  to  the  employer. 

7.  Within  the  meaning  and  for  the  purpose  of  this  Act,  all  wo 
labourers,  and  other  persons  in  any  manner  engaged  in  the  perfo 
of  any  employment  or  operation,  of  what  nature  soever,  in  or  ab 
hosiery  manufacture,  shall  be  and  be  deemed  '*  artificers  ; "  and, 
the  meaning  and  for  the  purposes  aforesaid,  all  masters,  fc 
managers,  clerks,  contractors,  sub-contractoi's,  middlemen,  am 
persons  engaged  in  the  hiring,  employment,  or  superintendence 
la1)our  of  imy  such  artificer  shall  be  and  be  deemed  to  be  ^  empl« 
and,  within  the  meaning  and  for  the  purposes  of  this  Act,  any  m 
other  thing  had  or  contracted  to  be  paid,  delivered,  or  given  as  a 
])ense,  rewanl,  or  remuneration  for  any  labour  done  or  to  b 
whether  within  a  certain  time  or  to  a  certain  amount^  or  for  a 
for  an  amount  uncertain,  shall  be  deemed  and  taken  to  be  the  ^ 
such  hibour ;  and,  within  the  meaning  and  for  the  purposes  af 
amy  agreement,  understanding,  device,  contrivance,  collusion,  or  b 
ment  whatsoever  on  the  subject  of  wages,  whether  written 
whether  direct  or  indirect,  to  which  the  employer  and  artifit 
parties,  or  arc  assenting,  or  by  which  they  are  mutually  bonnd 
other,  or  whereby  either  of  them  shall  have  endeavoured  to  im 
obligation  on  the  other  of  them,  shall  be  and  be  deemed  a  "  cont 

8.  This  Act  shall  not  commence  or  take  effect  till  the  expira 
three  calendar  months  next  after  the  day  of  passing  the  same. 

9.  Tliis  Act  may  be  cited  for  all  purposes  as  "  The  Hosiery  M 
ture  (Wages)  Act,  1874  "  (a). 

(a)   WiUisy.  TAorjo  (1875),  L.   B.  without  permission;  plaintiffs 

10  Q.  B.  383 ;  44  L.  J.  Q.  B.  137.  for  so  staying  away  ;  such  dc 

(Plaintiff,  a  hand  frame  worker  in  the  of  wages  not  within  section 

employment  of  defendants,    hosiery  defendants  not  liable  to  a  fin* 

manufacturers ;  by  the  rcgnlations  of  section   11   of   the    Employe 

the  factory,  he  was  liable  to  a  line  of  Workmen  Act,  1875,  38  k 

hd,  a  day  for  staying  away  from  work  c.  90. 


CHAPTER    y. 

ACTS    RELATING   TO   CHIMNEY   SWEEPERS. 

3  &  4  VICT.  c.  85  (1840). 

Ad  for  the  Regulation  of  Chimney  Sweepers  and  Chimneys  (a), 

Continuance  ofAdib  IV,  4,  c.  35,  tiU  1st  day  of  Jtdy,  1842. J 
hat  from  and  after  the  Ist  day  of  July,  1842  (/>),  any  person  who 
smpel  or  knowingly  allow  any  child  or  young  person  under  the 
twenty-one  years  to  ascend  or  descend  a  chimney,  or  enter  a  flue, 
'inguishing  fire  therein,  shall  be  liable  to  a  penalty  of  not  tnore 
in  pounds  [or  less  than  five  pounds  (c)]. 

liat  from  and  after  the  passing  of  tliis  Act  it  shall  not  be  lawful 
rentice  to  any  person  using  the  trade  or  business  of  a  cliinmey- 
a  any  child  under  the  age  of  sixteen  yeai-s,  and  that  every  inden- 

such  apprenticeship  which  may  be  entered  into  on  and  after  such 
lall  be  null  and  void. 

Power  to  justice  of  the  peace  at  any  time  between  the  1st  July, 
ind  Ist  July,  1842,  to  discliarge  from  his  or  her  apprenticeship 
ild  apprenticed  to  any  person  using  the  trade  or  business  of  a 
jy  sweeper. — "Repealed  by  Stat.  Law  Rev.  Act,  1874,  No.  2.] 
^at  from  and  after  the  Ist  day  of  July,  1842,  all  existing  inden- 
^  apprenticeship  to  the  trade  or  business  of  a  chimney  sweeper  of 
Id  who  shall  then  be  under  the  age  of  sixteen  years  shall  be  null 
d.— -Repealed  by  Stat.  Law  Rev.  Act,  1874,  No.  2.] 
Hd  whereas  it  is  expedient,  for  the  better  security  from  accidents 
^e  or  otherwise,  the  improved  constniction  of  chinmeys  and  flues 
d  by  the  said  Act  be  continued  :  Be  it  enacted,  that  all  withs 
titions  between  any  chimney  or  flue,  which  at  any  time  after  the 

of  this  Act  shall  be  built  or  rebuilt,  shall  be  of  brick  or  stone, 
least  equal  to  half  a  brick  in  thickness  ;  and  every  breast-back 
li  or  partition  of  any  chinmey  or  flue  hereafter  to  be  built  or 
^all  be  built  of  sound  materials,  and  the  joint««of  the  work  well 
I  with  good  mortar  or  cement,  and  rendered  or  stuccoed  witliin  ; 
D  that  every  chimney  or  flue  hereafter  to  be  built  or  rebuilt  in 

3e  37  &  38  Vict.  c.  96.  (c)  See  37  &  38  Vict.  c.  96. 

fc  note  (a). 
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any  wall,  f  jr  of  greater  lenj:;:th  than  four  feet  out  of  the  wall,  not  beica.,^^  a 
circular  chimney  or  flue  twelve  inches  in  diameter,  shall  be  in  c^-'^sfiy 
section  of  the  same  not  less  thiin  fourteen  inches  by  nine  inches ;  an^jL     no 
chimney  or  flue  shall  be  constructed  with  any  angle  therein  which  ir%l3i^ 
be  le>.s  obtuse  than  an  angle  of  one  hmidred  and  twenty  degrees,  e3c.<:?^pt 
nn  is  hereinafter  excepted  ;  and  every  salient  or  projecting  angle  in    Sksj 
chimney  or  flue  shall  be  rounded  off  four  inches  at  the  least,  upon  ^sckin 
of  forfeiture,  by  ever}'  master  builder  or  other  master  workman    "^*rlio 
shall  make  ot  caxiae  to  be  made  such  chimney  of  flue,  of  any  sum  oC  z&ot 
less  than  ten  pounds  nor  exceeding  fifty  pounds  :  Pro\ided,  neverthel««, 
that,  not>\'ith8tanc1ing  this  Act,  chimneys  or  flues  may  be  built  at  axs.j^l€s 
with  each  other  of  ninety  degrees  and  more,  such  chimjieys  or  flLii.<9 
having  therein  proper  doors   or  openings  not   leas  than  six  iii.csli« 
square  {d). 

7.  That  all  convictions  for  penalties  for  any  offence  against  tins  J^<^ 
may  be  had  before  two  or  more  justices  of  the  peace  acting  for*  the 
county,  riding,  city,  borough,  division,  or  place  where  the  offence  ^ImJI 
Iiappen,  or  before  the  sheriff  or  Stewart  of  any  county  or  stewartrj?"  ^ 
Scotland  ;  and  such  penalties,  and  the  costs  and  charges  attending  th^ 
recover}'  thereof,  shall  be  levied  by  distress  and  sale  of  the  goods  xld^ 
chattels  of  the  offender  or  person  liable  or  ordered  to  pay  the  miMXO^ 
respectively,  by  warrant  under  the  hands  and  seals  of  two  or  moT"^  ^ 
the  said  justices,  or  under  the  hand  of  any  such  sheriff  or  ste^^'^*^' 
rendering  the  overplus  of  such  distress  and  sale  (if  any)  to  the  pait^'  ^ 
parties,  after  deducting  the  charge  of  making  the  same,  which  war**"**** 
such  justices  or  sheriffs  or  Stewarts  are  hereby  empowered  and  requti*^ 
to  grant,  u[)on  conviction  of  the  offender  by  confession,  or  oath  of  ^^^^ 
or  more  credible  witness  or  witnesses ;  and  the  penalties,  costs^      ^otw 


charges,  when  so  levied,  shall  be  paid,  the  one  half  to  the  informer,  ^*^ 
the  other  half  to  the  overseers  or  managers  of  the  poor  of  the  pa:^"**^* 
township,  or  place  where  the  offender  shall  dwell  and  inhabit,  to  b^^  ^ 
such  overseers  or  managers  applied  in  aid  of  the  rate  or  assessment  nt'^^T 
for  the  relief  of  the  poor  of  such  parish,  township,  or  place,  ancl^  , 
Scotland,  in  parishes  where  there  shall  be  no  assessment  for  the  reli^^  ^ 
the  poor,  as  the  said  managers  shall  direct,  or  to  her  Majesty  in  ^^ 
there  shall  be  no  such  overseer  or  manager. 

8.  That  the  justices  of  the  peace  or  sheriffs  or  Stewarts  by  whom 
person  shall  be  convicted  and  adjudged  to  pay  any  sum  of  moneys 
any  offence  against  this  Act  may  adjudge  that  such  pers<m  shall 
the  same,  together  with  costs,  either  immediately,  or  within  such 
as  the  said  justices  shall  think  fit ;  and  that,  in  default  of  pa^men 
the  time  appointed,  such  person  shall  be  imprisoned  in  the  co 
gaol  or  house  of  correction  (with  or  without  hard  labour),  as  to  the 
justices  or  sheriflis  or  Stewarts  shall  seem  meet,  for    any  time 

(rf)  See  7  &  8  Vict.  c.  84,  s.  1,  and  18  k  19  Vict.  c.  122,  s.  109. 
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ing  two  calendar  months ;  the  commitment  to  be  determinable 
«yment  of  the  amount  of  the  penalty  and  costs. 
rhat  no  inhabitant  of  any  parish,  township,  or  place  shall  be 
1  an  incompetent  witness  in  any  suit,  action,  information,  corn- 
appeal,  prosecution,  or  proceeding  to  be  hail,  made,  prosecuted, 
led  on  under  the  authority  of  thi.s  Act,  for  any  oflfence  committed 
snch  parish,  township,  or  place,  by  reason  of  such  person  bein;^ 
)r  assessed  to,  or  liable  to  be  rated  or  assessed  to,  or  bein<^ 
ise  interested  in,  the  rates  or  assessments  of  any  such  parish, 
lip,  or  place  («).] 

rhat  where  any  distress  shall  be  made  for  any  sum  or  sums  of 
to  be  levied  by  virtue  of  this  Act,  the  distress  itself  shall  not  be 
I  unlawful,  nor  the  party  or  parties  making  the  same  be  deemed 
asser  or  trespassers,  on  account  of  any  default  or  want  of  form  in 
)oeedings  relating  thereto,  nor  shall  the  party  or  parties  distrain- 
ieemed  a  trespasser  or  trespassers  from  the  beginning  on  account  of 
egolarity  which  shall  be  afterwards  done  by  the  party  or  parties 
ling ;  but  the  person  or  persons  aggrieved  by  such  irregularity 
cover  full  satisfaction  for  the  special  damage  in  an  action  on  the 
'  be  brought  in  some  of  the  courts  of  record  at  Westminster  or 
,  or  by  action  raised  or  complaint  preferred  in  the  court  of  session 
land :  Provided  always,  that  no  plaintiff  or  plaintiffs  shall  recover 
iction  for  any  such  irregularity,  trespass,  or  wrongful  proceeiiing  if 
of  sufficient  amends  for  any  such  special  damage  shall  be  made 
*n  behalf  of  the  party  or  parties  who  shall  have  committed  or 
to  have  been  committed  any  such  irreguhirity  or  wrongful  pro- 
before  such  action  or  complaint  brought ;  and  in  case  no  such 
ihall  have  been  made,  it  shall  l>e  lawful  for  the  defendant  or 
nts  in  any  such  action,  by  leave  of  the  court  where  such  action 
pend,  at  any  time  before  issue  joined,  to  pay  into  court  such  sum 
!y  as  he  or  they  shall  see  fit,  whereupon  such  proceedings  or  orders 
gments  shall  be  had,  made,  and  given  in,  and  by  such  courts  as 
'  actions  where  the  defendant  is  allowed  to  pay  money  into  court. 
"hat  any  person  who  shall  think  himself  or  herself  aggrieved  by 
viction  by  any  justice  or  justices  of  the  peace  under  this  Act  may 

0  the  next  court  of  general  or  quarter  sessions  of  the  peace  which 
holden,  not  less  than  twelve  days  after  the  day  of  such  convic- 

•  the  county,  stewartry,  riding,  city,  borough,  division,  or  place 
.  the  cause  of  complaint  shall  have  arisen  ;  provided  that  such 
(hall  give  to  the  complainant  a  notice  in  writing  of  such  appeal, 
be  cause  and  matter  thereof,  within  three  days  after  such  convic- 

1  seven  clear  days  at  the  least  before  such  session,  and  shall  also 
snudn  in  custody  until  the  session,  or  enter  into  recognizance, 
0  sufficient  sureties,  before  a  justice  of  the  peace,  conditioned 

{e)  Repealed  by  37  &  38  Vict.  c.  96. 

c  c  2 
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personally  to  appear  at  tlie  said  session  of  the  peace,  and  to  try  ^"KJch 
appeal,  and  to  abide  the  jud^ient  of  the  court  thereupon,  and  to  ^^^y 
such  costs  as  shall  be  by  the  court  awarded  *,  and  upon  such  notice  H^i^g 
given,  and  such  recognizance  being  entered  into,  the  justice  before  w^B^^^^i 
the  same  shall  be  entered  into  shall  liberate  such  person,  if  in  cu6t«-»^^y» 
and  the  court  at  such  sesssion  shall  hear  and  determine  the  matter  (jC  "tlie 
appeal,  and  shall  make  such  oi-der  therein,  with  or  without  cost^^  "^ 
either  party,  as  to  the  court  shall  seem  meet,  and  in  case  of  the 
of  the  appeal  or.  affirmance  of  the  cr)nviction,  shall  order  and  adj 
the  offender  to  be  punishetl  according  tx)  the  conviction,  and  to  pay  es"*^^ 
costs  as  shall  be  awarded,  and  shall,  if  necessary,  issue  process  for  ^>i- 
forcing  such  judgment ;  and  all  judgments,  determinations,  and  proc^^^^' 
ings  of  such  justices  not  appealed  from  as  aforesaid,  and  of  such  sh^^vriff 
or  Stewart,  or  quarter  sessions  shall  be  final,  and  not  subject  to  rev^i^^ 
by  any  process  of  law  or  court  whatever,  any  law  or  usage  to  the 
notwithstanding. 

12.  That  no  conviction  or  adjudication  made  (m  appeal  theref: 
shall  be  quashed  for  want  of  form,  or  be  removed  by  certiorari  or  ot 
wise  into  any  of  her  Majesty's  superior  courts  of  record  :  and  no 
of  commitment  shall  be  held  void  by  reason  of  any  defect  therein, 
Wded  it  be  therein  alleged  that  the  party  has  been  convicted,  and 
be  a  good  and  valid  conviction  to  sustain  the  same. 


27  &  2S  VICT.  c.  37  (1864). 

An  Act  to  aviend  and  extend  the  Act  for  the  RegtUation  ofChimn 

Sweepers, 

"  Whereas  by  the  Act  of  the  session  of  the  third  and  fourth  y 
her  Majesty  Queen  Victoria,  chapter  eighty-five,  *  for  the  regulatio 
chimney  sweepers  and  chimneys,*  provision  was  made  to  prevent 
person  compelling  or  knowingly  allowing  a  child  or  young  person 
the  age  of  twenty-one  years  to  ascend  or  descend  a  chimney,  or  ent 
flue  for  the  purpose  of  sweeping,  cleaning,  or  coring  the  same,  or 
extinguishing  fire  therein  :  And  >vherea8  it  is  expedient  to  amen 
some  particulars,  and  to  extend  the  said  Act  (hereafter  in  this  Act 
the  principal  Act)."    Be  it  therefore  enacted  as  follows  : — 

General, 

1.  This  Act  may  be  cited  as  "  The  Chimney  Sweepers  Reguhu 
Act,  1864,"  the  principal  Act  may  be  cited  as  "The  Chimney  Swee 
and  Chimneys  Regulation  Act,  1840  ; "  and  the  principal  Act  and 
Act  may  be  cited  togetlier  as  "  The  Chimney  Sweepers  and  Chim 
Regulation  Acts,  1840  and  1864." 
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2.  Thifl  Act  shall  commence  and  take  elTect  on  the  1st  day  of 
ovember,  1864. 

3.  In  this  Act — 

The  term  "  sheriff "  includes  steward: 

The  term  "  chimney  sweeper "  means  a  person  ruing  the  tmde  or 
business  of  a  chimney  sweeper. 

4.  ITiis  Act  shall  be  construed  together  with  the  principal  -A  ct  as  one 
:t,  and  for  this  purpose  the  expression  "  this  Act,"  when  used  in  tlie 
indpal  Act,  shall  be  taken  to  include  the  present  Act. 

6.  Any  pecuniary  penalty  recovered  under  this  Act  shall  be  applied 
directed  in  the  principal  Act. 

Protection  of  Children  aiid  Young  Persons, 

6.  It  shall  not  be  lawful  for  a  chimney  sweeper  to  employ  a  child 
der  the  age  of  ten  yeai-s  to  do  or  assist  in  doing  any  work  or  thing  in 
about  the  trade  or  business  of  such  chimney  sweeper,  or  the  yard  or 
ilding  (if  any)  connected  therewith. 

7.  It  shall  not  be  lawful  for  a  chimney  sweeper,  on  any  occasion  of 
I  enteiing  a  house  or  building  for  the  purpose  of  sweeping,  cleaning, 
coring  a  chimney  or  flue,  therein  or  belonging  thereto,  or  for  extin- 
^ishing  fire  in  any  such  chimney  or  flue,  to  cause  or  knowingly  allow 
leison  under  the  age  of  sixteen  years  in  his  employment  or  under  his 
itrol  to  enter  before,  with,  or  after  him  into  any  part  of  such  house  or 
ilding,  or  to  be  therein  for  any  part  of  the  time  during  which  such 
Lmney  sweeper  liimself  continues  therein  for  any  such  pui'pose  as 
iresuid. 

R.  If  any  cliimney  sweeiwr  acts  in  contravention  of  either  of  the  forc- 
ing enactments,  he  shall  for  every  such  off'ence  be  liable  to  a  penalty 
t  exceeding  ten  pounds. 

9.  Where  under  section  2  of  the  principal  Act  a  chimney  sweeper 
convicted  of  the  offence  of  compelling  or  knowingly  allowing  a  person 
.der  the  age  of  twenty-one  years  to  ascend  or  descend  a  chimney  or 
ter  a  flue  for  any  purpose  in  that  section  mentioned,  the  justices  or 
eriflF  before  whom  he  is  convicted  may,  in  lieu  of  the  imposition  of  any 
ch  pecuniary  penalty  as  is  authorised  by  that  section,  adjudge  the 
ender  to  be  imprisoned  in  the  common  gaol  or  House  of  Correction 
r  any  term  not  exceeding  six  months,  with  or  without  hard  labour. 

10.  In  any  prosecution  of  a  chimney  sweeper  for  any  offence  against 
e  principal  Act  or  against  this  Act,  where  the  age  of  any  young  person 

child  comes  in  question,  the  pi-oof  of  the  age  of  such  young  person  or 
ild  shall  lie  on  the  defendant. 

11.  Section  2  of  the  principal  Act  shall  be  read  as  if  the  words  "or 
n  than  five  pounds  *'  were  omitted  therefrom. 


i 
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38  &  30  VICT.  c.  70  (1875). 

An  Act  for  furilur  Aincndiiuj  tlie  Law  Relating  to  Chimney 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  v 
the  advice  and   consent  of  the  Lord§  spiritual    and    temporal, 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authoiit 
the  same,  as  follows  : 

Preliminary, 

1.  This  Act  may  be  cited  as  The  Chimney  Sweepers  Act,  1876. 

2.  This  Act  shall  commence  and  take  effect  from  and  immediati 
after  the  thirty-first  day  of  December,  one  thousand  eight  hundred 
seventy-five. 

3.  This  Act  shall  not  extend  to  Scotland. 

4.  In  this  Act — 
"  Justice  "  means  a  justice  of  the  peace  or  magistrate  having  ji 

diction  in  the  county  or  place  where  the  matter  requiring 
cognisance  of  a  justice  ai'ifies  : 
"  Court  of   summary  jurisdiction "  means  justices  or  magistr^^^^^^*^ 
(however  designated)  acting  under  the  Summary  Jurifidiction  A-       -  .^«:ts 
described  in  the  schedule  to  this  Act 


Certificates. 

5.  The  chief  ofticer  of  police  in  each  police  distiict,  as  defined  in  t 
schedule  to  this  Act,  may,  subject  to  the  provisions  of  this  Act,  iasu 
certificate  authorising  the  person  thei-ein  named  to  carry  on  the  biisin 
of  a  chimney  sweeper  in  the  district. 

6.  Every  person  who  carries  on  the  business  of  a  chimney  swee 
and  who  employs  any  journeyman,  assistant,  or  apprentice,  shall  tail 
out  a  certificate  as  hereinafter  mentioned. 

7.  A  person  desirous  of  having  a  certificate  for  a  district  may  app 
for  one  to  the  chief  ofticer  of  police  for  the  district,  by  delivering  tS 
application  at  the  police  station  for  the  district  nearest  to  the  applican" 
dwelling-place. 

The  application  shall  be  in  the  form  given  in  the  schedule  to  this  A 
or  to  the  like  effect,    and    shall  set    forth    the    particulars  therer 
indicated. 

Thereupon  a  certificate  shall  be  delivered  to  the  applicant  in  the  fo: 
given  in  the  schedule  to  this  Act,  or  to  the  like  effect,  signed  by  the  chi^ 
officer  of  police. 

8.  Where  two  or  more  persons  carry  on  the  business  of  a  dmnne 
sweeper  in   partnership,  it  shall  be  sufficient  for  them  to  have  o: 
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ificate  for  all  the  partners,  and  the  forms  given  in  the  schedule  to 
(  Act  may  be  altered  accordingly. 

.  Notwithstanding  anything  in  this  Act,  it  shall  not  be  necessary  for 
lerson  who  carries  on  the  business  of  a  chimney  sweeper,  in  the 
acity  only  of  a  journeyman  of  or  jissistant  to  a  master  chimney 
eper,  to  have  a  certificate  :  Provided,  that  such  journey niiin  or 
stant  does  not  employ  in  chimney  sweeping  any  other  person  as  his 
1  assistant  or  as  his  apprentice. 

0.  Every  person  to  whom  a  certificate  is  issued  shall  on  the  issue 
reef  pay  a  fee  of  two  shillings  and  sixpence. 

*he  fees  received  shiUl  be  applied  as  penalties  under  this  Act  are 
licable. 

1.  Every  certificiite  shall  be  dated  the  day  of  issue,  and  shall  be  in 
«  for  one  year  from  its  date,  and  no  longer. 

2.  One  of  her  Majesty's  principal  Secretaries  of  State  mtiy,  if  lie 
iks  fit,  direct  that  all  certificiitcs  be  made  to  expire  yearly  on  the 
le  day. 

f  he  does  so,  he  shall  provide — 

(1.)  In  the  case  of  a  certificate  issued  for  less  than  a  ye^ir,  for  ap- 
portionment of  the  fee  payable  thereon  : 

(2.)  For  the  issue  of  a  certifictite  instead  of  a  certificate  lost  or 
destroyed,  and  apportionment  of  the  fee  payable  thereon. 

3.  The  holder  of  a  certificate  for  one  district,  who  is  desirous  of 
rying  on  the  business  of  a  chimney  sweeper  in  any  other  district, 
f  forward  his  certificate  to  the  chief  officer  of  police  for  such  other 
jrict  for  endorsement ;  and  such  chief  officer  shall  thereupon  endorse 
.  return  it  without  charging  any  fee,  and  a  certificate  so  endorsed  shall 
>f  the  same  validity  for  such  last-mentioned  district  as  if  it  had  been 
;iiially  issued  for  the  same  district.  • 

4.  Each  chief  officer  of  police  shall  keep  a  register  of  the  certificates 
led  or  endorsed  by  him. 

t  shall  be  in  such  fonn  and  shall  show  such  particulars  a^  one  of  her 
jcsty's  principal  Secretaries  of  State  from  time  to  time  directs,  and 
ry  such  roister  shall  be  presumed  to  be  in  conformity  with  such 
actions  until  the  contmry  is  shown. 

Ln  entry  in  it,  and  a  copy  of  such  an  entry  purporting  to  be  certified 
I  true  copy  by  the  chief  officer  of  police,  and  a  statement  purporting 
ie  signed  by  the  chief  officer  of  the  absence  of  such  an  entry  in  any 
»,  shall  be  evidence  of  the  matters  therein  appearing. 

Offences. 

6.  Every  person  who  caiTies  on  such  trade  or  business  of  chimney 
teper  as  is  hereinbefore  specified  without  having  such  certificate  shall 
fi;Qilty  of  an  offence  against  this  Act,  and  shall,  on  conviction  thereof 
I  court  of  summary  jurisdiction,  be  liable  for  the  first  offence  to  a 
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penalty  not  exceeding  ten  shilling,  and  for  every  subsequent  offence^        to 
li  penalty  not  exceeding  twenty  shillings. 

16.  Eveiy  person  canying  on  the  business  of  such  chimney  sweepei 
aforesaid  shall,  when  retjuired  by  any  person  for  whom  he  acts  or  ol 
to  act  as  a  chimney  sweeper,  or  by  any  justice,  or  constable  or 
officer,  give  his  name  and  address. 

If  any  such  person  fails  so  to  do,  or  gives  a  false  name  or  false 
he  shall  be  guilty  of  an  offence  against  this  Act,  and  shall,  on  convictfi>^n 
thereof  in  a  court  of  summary  jurisdiction,  be  liable  to  a  penalty  Kiimot 
exceeding  ten  shillings. 

17.  Where  such  person  carries  on  the  business  of  a  chimney  8wee^:»er 
as  afoi'esaid,  he  shall,  on  demand,  produce  and  show  his  certificate  (if  ainM^y) 
to  any  person  for  whom  he  acts  or  oflfers  to  act  as  a  chimney  sweeper,  fl^-zzid 
to  any  justice,  or  constable  or  peace  officer,  and  allow  it  to  be  read  8ft.:si(i 
copied  by  the  person  to  whom  it  is  produced. 

If  he  fails  to  do  so  he  shall  be  guilty  of  an  offence  against  this  -/^-  ct, 
and  shall,  on  conviction  thereof  in  a  court  of  summary  jurisdiction,  be 
liable  for  the  first  offence  to  a  penalty  not  exceeding  ten  shilliri^i'a, 
and  for  every  subsecjuent  offence  to  a  penalty  not  exceeding  t\re'«:ity 
shillings. 

18.  It  shall  not  be  lawful  for  a  person  having  a  certificate  to  leii<^  o' 
transfer  it  to  another. 

It  shall  not  be  lawful  for  any  person  to  borrow,  accept,  or  rus-*^  * 
certificate  issued  to  another. 

If  any  pereon  acts  in  contravention  of  this  section  he  shall  be  guilt^^^^"^ 
an  offence  against  this  Act,  and  shall  for  every  such  offence,  on  convio'^^^*^^ 
thereof  in  a  court  of  summary  jurisdiction,  be  liable  to  a  penalt3r  "^^^ 
exceeding  twenty  shillings.  _ 

19.  If  any  person  does  any  of  the  following  things  he  shall  be  ^-c»-^^^ 
of  an  offence  against  this  Act : 

(1.)  If  he  makes,  or  procures  to  be  made,  or  aids  in  making,  a 

statement  or  repi-esentation,  knowing  it  to  be  false,  in.       *^ 
application  for  a  certificate  : 
(2.)  If  he  fabricates,  or  counterfeits,  or  alters,  or  procures  t^^^ 

fabricated,  or  coimterfeited,  or  altered,  or  aids  in  fabrica-'^^*''^^ 
or  .counterfeiting,  or  altering  a  certificate  :  . 

(3.)  If  he  carries,  produces,  or  shows,  a  fabricated,  or  counterf^ '■-'*"    ' 
or  altered  certificate,  knowing  it  to  be  such  :  . 

and  every  person  so  offending  shall,  on  conviction  thereof  in  a  cou^"""*'' 
summary  jurisdiction,  be  liable  for  the  first  offence  to  a  penalty  no"C> 
ceeding  forty  shillings,  and  for  every  subsequent  offence  to  the        -^     . 
jKsnalty,  with  or  without  imprisonment  for  a  term  not  exceedin^^        __ 
months,  with  or  without  hard  labour,  or  to  such  imprisonment  Jil  ^- 
witli  or  without  hai-d  laboui*.  ^^ 

20.  If  any  person  having  a  certificate  is  convicted  of  an  offence  agi^^^^^  gi 
the  Chimney  Sweepers  and  Chimneys  Regulation  Acts,  1840  and  l-^t— ^ 
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Lther  of  them,  the  court  or  justice  before  whom  he  is  convicted  may, 
oeems  fit,  deprive  him  of  his  ceitificate  f(jr  the  residue  of  the  current 

;  and  if  any  person  not  having  a  certifiaite  is  con\'icted  of  an  offence 
Qfit  the  Chimney  Sweepers  and  Chimneys  Regulation  Acts,  1840  and 
k,  or  either  of  them,  the  court  or  justice  before  whom  he  is  convicted 
f  if  it  thinks  fit,  in  addition  to  imposing  any  other  penalty  which  it 

be  authorised  to  impose,  declare  him  disqualified  to  hold  any 
ficate  under  this  Act  for  any  term  not  exceeding  one  year  ;  but  such 
ivation  or  disqualification  shall  be  suspended  pending  any  appeal 
tr  section  eleven  of  the  Chimney  Sweepers  and  Chimneys  Regulation 

1840,  and  shall  be  in  the  discretion  of  the  court  of  appeal  in  case  the 
iction  is  confirmed. 

-  The  chief  officer  of  police  shall  enforce  and  put  in  execution  the 
Qney  Sweepers  and  Chimneys  Regidation  Acts,  1840  and  1864, 
out  prejudice  to  the  right  of  any  other  person  to  institute  proceedings 
ennder. 

Ireland. 

-  In  Ireland  the  Lord  Lieutenant  or  other  chief  governor  or 
mors  of  Ireland  for  the  time  being  shall  have  power  and  authority 
tx  this  Act  in  lieu  of  one  of  her  Majesty's  Principal  Secretaries  of 
a, 

-  Penalties  recovered  in  Ireland  shall  be  applied  according  to  the 
B  Act  (Ireland),  1851,  or  any  Act  amending  the  same. 

Savings, 

-  A  person  shall  not  be  exempt  from  the  provisions  of  any  Act  re- 
^  to  idle  or  disorderly  persons,  or  to  rogues  or  vagabonds,  by  reason 

that  he  has  a  certificate  under  tliis  Act,  or  assists  or  accompanies  a 
::>n  having  such  a  certificate. 

K  Nothing  in  this  Act  shall  interfere  with  the  operation  of  any 
r  Act  in  force  in  any  city,  town,  or  other  place,  or  take  away  or 
3ge  any  power  vested  in  any  local  authority  by  any  general  or  local 
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THE    SCHEDULE. 


PART    I. 
Police  Districts  and  Officers. 


Police  District 


Chief  OfBcer  of  Police. 


In  England. 


The  city  of  London,  and  the  liberties 
thereof,  exclusive  of  Southwark. 

The  Metropolitan  Police  District. 

Any  county,  any  riding,  parts,  divi- 
sion, or  liberty  of  a  county,  any 
borough,  or  town  maintaining  a 
separate  police  force. 


The  Commissioner  of  Police  of 
City. 

The  Commissiouer  of  Police  of 
Metropolis. 

The  chief  constable  or  head  co: 
or  other  officer,  by  whatever 
called,  having  the  chief 
of  the  police  in  the  district 


the 


..^dsd 


In  Ireland. 


The  police  district  of  Dublin  metro- 
polis. 

Any  district,  whether  city,  town,  or 
county,  over  which  is  appointed  a 
sub-inspector  of  the  Royal  Irish 
Constabulary. 


Either  of  the  commissioners  of  pc 

for  the  district. 
The  sub-ins|tector. 


ii& 


All  the  police  under  one  cliief  constable  constitute  one  police  fo] 
the  purposes  of  this  schedule. 


PART    II. 

Summary  Jurisdiction  Acts. 
I. — England, 

11  &  12  Vict.  c.  43. — An  Act  to  facilitate  the  performance  of  thedati 
of  Justices  of  the  Peace  out  of  sessions  within  England  and  Wales  wi 
respect  to  summary  convictions  and  orders. 

Any  Acts  amending  the  same. 
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II. — Ireland, 

I  the  police  district  of  Dublin  metropolis,  the  Acts  relating  to 
•rs  and  duties  of  justices  for  that  district  or  the  police  of  their 

lere  in  Ireland,  the  Petty  Se88ion8  (Ireland)  Act,  1851. 
lcIs  amending  the  same. 


PART    III. 

Forms. 

(A). — Application  for  Certificate. 


I  [names  of  applicant  in  fuU]  of  [dxceUingplace]  hereby  apply  for 
ate  under  the  Chimney  Sweepei-s  Act,  1875,  to  authorise  me  to 
shimney  sweeper  within  police  district ;  and  I 

hat  the  following  statement  is  true  and  correct : 


fAinefl  of  all  Apprentices 
others  in  my  employment. 


rentice 
neyman 


this        day  of 


Ages  of  those 
under  21. 


17 


,  18    . 
(Signed) 


Date  and  Term  of 
Apprenticeshiii. 


A.B. 


18 

]  years. 


(B.) — Certificate. 

irsuance  of  the  Chimney  Sweepers  Act,  1875, 1  hereby  certify 
B.  [names  of  applicant  in  full]  of  ,  in  the  county 

,  is  authorised  to  carry  on  the  business  of  a  chimney 
within  the  police  district  for  one  year,  reckoned 

3  date  of  this  certificate. 
.  the         day  of  ,  18    . 


(Signed) 


CD., 
Police  Officer. 


CHAPTER    VI. 

ACTS  RELATING  TO   EMPLOYMENT  IN   MINES. 

COAL   MIXES  REGULATION   ACT. 

35  &  36  VICT.  c.  76  (1872). 

Aji  Act  to  consolidate  and  amend  the  Acts  relating  to  the  Regulation  of 

Mines  and  certain  other  Mines, 


Whereas  it  is  expedient  to  consolidate  and  amend  the  law  lelati 
the  regulation  and  inspection  of  coal  mines  and  certain  other  mines : 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
the  advice  and  consent  of  the  Lords  spiritual  and    temporal,  a. 
Commons,  in  this  present  Parliament  assembled,  and  by  the  autb 
of  the  same,  as  follows  : 

Preliminary. 

1.  This  Act  may  be  cited  as  "The  Coal  Mines  Regulation  A 
1872." 

2.  This  Act,  except  as  herein-after  provided,  shall  not  come 
operation  in  England  and  Scotland  until  the  first  day  of  January, 
thousand  eight  hundred  and  seventy-three,  and  in  Ireland  imtil  the  fid 
day  of  January,  one  thousand  eight  hundred  and  seventy-four,  whi  J 
dates  are  in  this  Act  respectively  referred  to  as  the  commencement 
this  Act. 

3.  This  Act  shall  a})ply  to  mines  (a)  of  coal,  mines  of  stratified  iro 
stone,  mines  of  shale,  and  mines  of  fire-clay. 

PART   I. 
Emjdoymejit  of  JVomen  (6),  Young  Persons,  and  Children, 

4.  No  boy  under  the  age  of  ten  years,  and  no  woman  or  girl  of  an^ 

(a)  Sees.  70  ;  also  Home  Office  Cir-  &  Sm.  395  ;   and  on    appeal,  L.  R. 

cular   of   28th   Nov.,   1872.      As   to  1  Ch.  ZOZ  ;  A tt. -Gen.  of  Isle  of  Mam 

difference     between      **nune''     and  v.  MyMireest,  L.  R.  4  Ap.  294. 

** quarry,"   Bell   v.    jnison,    2    Dr.  (6)  See  s.  72.    In  Factory  Act,  41 


to 
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.  be  employed  in  or  allowed  to  be  for  the  purpose  of  employ- 

my  mine  to  which  this  Act  applies  below  p^ound. 

oy  of  the  age  of  ten  and  under  the  age  of  twelve  years  shall  not 

yed  in  or  allowed  to  be  for  tlie  purpose  of  employment  in  any 

rhich  this  Act  applies  below  ground,  except  in  a  mine  in  which  a 

r  of  State,  by  reason  of  the  thinness  of  the  seams  of  such  mine, 

I  rach  employment  necessary,  and  by  order,  published  as  he  may 

,  for  the  time  being  allows  the  stmie,  nor  in  such  case 

for  more  than  six  days  in  any  one  week  ;  or, 

if  he  is  employed  for  more  than  three  days  in  any  one  week  for 

more  than  six  hours  in  any  one  day  ;  or, 
in  any  other  case  for  more  than  ten  hours  in  any  one  day  ;  or, 
otherwise  than  in  accordance  with  the  reguhitions  hereinafter 

contained  (c). 
joy  of  the  age  of  twelve  and  under  the  age  of  thirteen  yeiirs,  and 
oung  person  under  the  age  of  sixteen  years,  shall  not  be  em- 
Q  or  allowed  to  be  for  the  puipose  of  employment  in  any  mine 
I  this  Act  applies  below  ground  for  more  tlian  fifty-four  hours 
ne  week,  or  more  than  ten  hours  in  any  one  day,  or  otherwise 
accordance  with  the  regulations  hereinafter  contained, 
r  the  purpose  of  the  provisions  of  this  Act  with  respect  to  the 
aent  of  boys  and  male  young  persons  in  a  mine  below  ground, 
>wing  regulations  shall  have  effect ;  that  is  to  say, 
There  shall  be  allowed  an  interval  of  not  less  than  eight  hours 
between  the  period  of  employment  on  Friday  and  the  period 
of  employment  on  the  following  Saturday,  and  in  other  cases 
of  not  less  than  twelve  hours  between  each  period  of  em- 
ployment : 
The  period  of  each  employment  shall  be  deemed  to  begin  at 
the  time  of  leaving  the  surface,  and  to  end  at  the  time  of 
returning  to  the  surface  : 
I  A  week  shall  be  deemed  to  begin  at  midnight  on  Saturday 
night,  and  to  end  at  midnight  on  the  succeeding  Saturday 
night. 
ic  following  regulations  shall  have  effect  with  respect  to  boys  of 
of  ten  and  under  the  age  of  twelve  years  employed  in  any  mine 
h  this  Act  applies  below  ground  : 
)  Every  such  boy  shall  attend  school  for  at  least  twenty  hours  in 

every  two  weeks  during  which  he  is  so  employed  : 
)  In  computing  for  the  purpose  of  this  Act  the  time  during  which 

16,  **  child "  means  a  child  years,  and  under  the  age  of  sixteen 

he  age  of  fourteen,    not,    as  years ;   and  **  woman "    a   female  of 

lirteen ;   "young    person"  a  eighteen  years  of  ago  and  upwards, 

9f  the  age  of  fourteen  years,  and  not,   as   here,   a  female  of  the 

ler  the  age  of  eighteen  yeai-s,  age  of  sixteen  years  and  upwards. 

here,  of  the  age  i»f  thirleun  (c)  See  ss.  8,  l»,  11,  and  12. 


^S  ^^°^  *''  V   boy  at  8*ool  d*IV  ^^^ 


(b •)  on »^"".i; "'clock ia w'' ""  ,  ., 

^^JbeloreeigWoclo  ^^  at  8*ool  *»IV 

^;SSt  tbe  residence  of  B  ..^.HchOu.^^ 

.p^-> AT-^^- rTv.^0^^^^^^ 

f  tbe  mine,  *ivn  ae  agent, »'  *"  .ifieate  obuuaed  or  ^^ 

1  S.e  r<Av.^  ''''^    IdVu  keep  a«y  ^^  ^^^  office  at  tbe  ^^^^, 

pursuance  "l*e  ^^  to  a^y^^ing  tl^at  peT^od, 
times  vrben  ren  „„„terfeit9  any  <*"  .  wvy,  or  w»l»"y 

^^^"^t^V^o  ^"^"  "  r;S^  "'^^St^faS reliable- 
Every  pe«on  ^^  3,gn9  any       fo\se  certAcaW,       ^^mouil*. 

^^  -•'n't  uy^"«^''  "rS  "  ;iriod  not  exceeduig 
employed  i-*-^*^*  mentioned  ius". 


,'  '  ^    Jrc^ 


emp^^J-  T8  to 

xefor  to  tHe  R 
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the  person  who  pays  the  wages  of  such  boy  to  pay  such  sum  as  herein- 
ifter  mentioned  on  account  of  any  boy  in  respect  of  whom  he  may  have 
duly  granted  a  certificate  in  pursuance  of  this  Act,  and  after  the  date  of 
mch.  application,  such  person,  so  long  as  he  employs  the  boy,  shall  pay 
to  the  principal  teacher  of  the  said  school,  for  every  week  that  the  boy 
attends  that  school,  the  weekly  sum  specified  in  the  application,  not  ex- 
two  pence  per  week,  and  not  exceeding  one-twelfth  part  of  the 
s  of  the  boy,  and  may  deduct  the  sum  so  paid  by  him  from  the 
payable  for  the  services  of  such  boy. 

person  who  after  such  application  refuses  to  pay  on  demand  any 

that  may  become  due  as  aforesaid  shall  be  liable  to  a  penalty  not 

ten  shillings. 

lO.  If  an  inspector  under  this  Act  is  satisfied  by  inspection  of  a  school 

otiierwifle  that  the  principal  teacher  of  a  school  who  grants  certificates 

liool  attendance  required  under  this  Act  ought  to  be  disqualified  for 

such  certificates  for  any  of  the  following  reasons  ;  namely, 

(1.)  Because  he  is  unfit  to  instruct  children  by  reason  either  of  his 
ignorance  or  neglect,  or  of  liis  not  having  the  necessary  books 
and  materials : 

^2.)  Because  of  his  immoral  conduct :  or, 

^3.)  Because  of  his  continued  neglect  to  fill  up  proper  certificates  of 
school  attendance  : 

such  case  he  may  serve  on  the  teiicher  a  written  notice  stating  the 
•n  for  such  disqualification.    At  the  expiration  of  two  weeks  from 
^    <^te  of  such  notice  the  teacher  shall,  subject  to  the  appeal  hereinafter 
^^^"tioned,  be  disqualified  for  grunting  certificates. 

e  inspector  shall,  so  far  as  he  can,  serve  on  every  employer  of  a 

who  obtains  certificates  from  such  teacher  a  notice  to  the  like  e£fect 

e  notice  served  on  the  teacher,  and  also  specifying  a  school  which 

child  employed  by  such  employer  can  attend  within  two  miles 

according  to  the  nearest  road)  from  the  place  of  employment 

residence  of  the  child. 

teacher  who  is  disqualified  as  aforesaid,  and  any  employer  who 
certificates  from  him,  may,  within  three  weeks  after  the  service  of 
3K>tice  on  the  teacher,  appeal  therefrom  to  the  Education  Department, 
may  confirm  or  reverse  such  disqualification. 

r  a  teacher  is  disqualified  for  granting  certificates,  no  certificate 
n  by  him  shall  be  deemed  to  be  a  certificate  in  compliance  with  this 
unless  in  the  case  of  there  being  no  other  school  which  the  child 
^''^^'^^loyed  in  a  mine  can  attend  within  two  miles  (measured  according  to 
^_^    nearest  road)  from  the  mine  or  the  residence  of  such  child,  or  unless 
the  written  consent  of  an  inspector  under  this  Act. 
e  inspectors  under  this  Act  shall  in  their  reports  to  a  Secretary  of 
report  the  name  of  every  teacher  disqualified  under  this  section 
^^^^ing  die  preceding  twelve  months,  the  name  of  the  school  at  which 
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lie  taught,  and  such  last-mentioned  report  shall  be  communicated  to  t 
Committee  of  Council  on  E<lucation. 

11.  The  followinj^  re<(ulation  shall  apply  to  every  boy  of  ten  a: 
imder  twelve  yeaw  of  age,  employed  below  j^und  in  any  mine 
which  thi«  Act  applies  : — 

The  parent,  ^^uaitiian,  or  i)er8on  having  tin*  custody  of  or  control  on 

any  such  boy  shall  cause  him  to  attend  school  in  accordance  wi 

the  regulations  of  this  Act : 
Every  such  parent,  guardian,  or  person  who  wilfully  fails  to  act 

conformity  with  this  section  shall  be  liable  to  a  penalty  of  o 

more  than  twenty  shillings  for  each  offence. 

12.  With  respect  to  women,  young  persons,  and  children  employ) 
above  groimd,  in  connection  with  any  mine  to  which  this  Act  applu 
the  following  provisions  shall  have  effect : 

(1.)  No  child  under  the  age  of  ten  years  shall  l>e  so  employed : 

(2.)  The  regulations  of  this  Act  with  res})ect  to  boys  of  ten  and  und 
twelve  years  of  age  shall  apply  to  every  child  so  employed 

(3.)  The  regulations  of  this  Act  with  respect  to  male  young  perso 
under  sixteen  years  of  age  shall  apply  to  every  woman  ai 
young  person  so  employed  : 

(4.)  No  woman,  young  person,  or  child  shall  be  so  employ) 
between  the  hours  of  nine  at  night  and  five  on  the  foUo^ 
ing  morning,  or  on  Sunday,  or  after  two  o'clock  on  Saturdj 
afternoon : 

(5.)  Intervals  for  meals  shall  be  allowed  to  every  woman,  yom 
person,  and  child  so  employed,  amounting  in  the  whole 
not  less  than  half  an  hour  during  each  period  of  employme 
which  exceeds  five  hours,  and  to  not  less  than  one  hour  ai 
a  hjilf  during  each  period  of  employment  wliich  excee* 
eight  hours. 
The  provisions  of  this  clause  a**  to  the  employment  of  women,  yom 
persons,  and  children  after  two  o'clock  on  Saturday  afternoon  shall  n 
apply  in  the  case  of  any  mine  in  Ireland,  so  long  as  it  is  exempted  : 
writing  by  a  Secretary  of  State. 

13.  The  owner  (/),  agent,  or  nianj^er  of  every  mine  to  which  th 
Act  applies  shall  keep  in  the  office  at  the  mine  a  register,  and  shi 
cause  to  be  entered  in  such  register  the  name,  age,  residence,  ai 
date  of  first  employment  of  all  boys  under  the  age  of  twelve  yea] 
and  of  the  age  of  twelve  and  under  the  age  of  thii-teen  years,  and 
all  male  young  persons  imder  the  age  of  sixteen  years  who  are  er 
})loyed  in  the  mine  below  ground,  and  of  all  women,  young  person 
and  childn»n  employed  above  ground  in  connection  'with  the  mine,  ai 

a  memorandum  of  the  certificates  of  the  school  attendance  of  such  bo' 

• 

obtained  in  pursuance  of  this  Act,  and  shall  produce  such  register  to  ai 

(/)  **  Owner"  includes  contractor,  s.  72. 
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inspector  under  this  Act  at  the  mine  at  all  reasonable  times  when  re- 
quired by  him,  and  allow  him  to  inspect  and  copy  the  same. 

The  inmiediate  employer  of  every  boy  or  male  young  person  of  the 
ages  aforesaid,  other  than  the  owner,  agent,  or  manager  of  the  mine, 
before  he  causes  such  boy  or  male  young  person  to  be  in  any  mine  t^) 
which  this  Act  applies  below  ground,  shall  report  to  the  manager  of  such 
mine,  or  some  person  appointed  by  such  manager,  that  he  is  about  to 
employ  him  in  such  mine. 

14.  Wliere  there  is  a  shaft  (g)  or  inclined  plane  or  level  in  any  mine 
to  which  this  Act  applies,  whether  for  the  purpose  of  an  entrance  to 
such  mine  or  of  a  communication  from  one  part  to  another  part  of  such 
uune,  and  persons  are  token  up  or  down  or  along  such  shaft,  plane,  or 
Wei  by  means  of  any  engine,  windlass,  or  gin,  driven  or  worked  by 
steam  or  any  mechanical  power,  or  by  an  animal,  or  by  manual  labour, 
tt  peison  shall  not  be  allowed  to  have  chaige  of  such  engine,  windlass,  or 
i^9  or  of  any  part  of  the  machiner}',  ropes,  chains,  or  tackle  connected 
therewith,  unless  he  is  a  male  of  at  least  eighteen  years  of  age. 

^^ere  the  engine,  windlass,  or  gin  is  worked  by  an  animal,  the  person 

^'^et  whose  direction  the  driver  of  the  animal  acts  shall,  for  the  purposes 

®^  ^Ma  section,  be  deemed  to  be  the  person  in  chai-ge  of  the  engine, 

^^dlass,  or  gin,  but  such  driver  shall  not  be  imder  twelve  years  of  age. 

IS.  If  any  person  contravenes  or  fails  to  comply  with,  or  permits  (/t) 

^y  person  to  contravene  or  fail  to  comply  with,  any  provision  of  this 

r^   with  rei^pect  to  the  employment  of  women,  girls,  young  persons, 

^®,  or  children,  or  to  the  attendance  of  boys  at  school,  or  to  the 

^^^^^er  of  boys  and  male  young  persons,  or  of  women,  young  persons, 

^***  children,  or  to  the  reporting  the  intended  employment  of  boys  or 

^^^^  young  persons,  or  to  the  employment  of  persons  about  any  engine, 

J/*^^Uaas,  or  gin,  he  shall  be  guilty  of  an  offence  against  this  Act ;  and 

^^^»e  of  any  Bucli  contravention  or  non-compliance  by  any  person 

^^x&soever,  the  owner,  agent,  and  manager  shall  each  be  guilty  of  an 

^xee  against  this  Act,  unless  he  prove  that  he  had  taken  all  reasonable 

by  publishing  and  to  the  best  of  his  power  enforcing  the  provisions 

is  Act  to  prevent  such  contravention  or  non-compliance. 

it  appear  that  a  child,  boy,  or  young  person,  or  a  person  employed 

^^t  an  engine,  windlass,  or  gin,  was  employed  on  the  representation 

parent  or  guardian  that  he  was  of  that  age  at  which  his  employ- 

t  would  not  be  in  contravention  of  this  Act,  and  under  the  belief  in 

fiuth  that  he  was  of  that  age,  the  owner,  agent,  or  manager  of  the 

and  employer  shall  be  exempted  from  any  penalty,  and  the  parent 

SQaidian  shall,  for  such  misrepresentation,  be  deemed  guilty  of  an 

Offence  against  this  Act 

fA.\  ^••72.  the  offence  of  "allowing"  a  breach 

^    s    In  Reg.  t.  HandUy,  9  L.  T.      of  the  Act,  knowledge  or  acquiescence 
«^  *g^'  827,  decided  under  5  &  6  Vict.      must  be  shown. 


^>  U  was  held  that  to  constitute 
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JVages. 

16.  No  wages  shall  be  paid  to  any  person  employed  in  or  alx^ 
tiny  mine    o  which  this  Act  applies  at  or  within  any  public  house, 
shop,  or  place  for  the  sale  of  any  spirits,  beer,  wine,  cyder,  or  otlL^^r 
.spirituouH  or  fermented  li([Uor,  or  other  house  of  entertainment,  or 
office,  garden,  or  place  belonging  or  contiguous  thereto,  or  occupl 
therewith. 

Every  person  who  contravenes  or  fails  to  comply  witli  or  peimitB  ac^^-y 
l>erBon  to  contravene  or  fail  to  comply  with  tliis  section  shall  be  goil  '^^J 
(jf  an  offence  against  this  Act ;  and  in  the  event  of  any  such  contrave^Ki- 
tion  or  non-compliance  by  any  person  whomsoever,  the  owner,  agec^B-t, 
and  manager  shall  each  be  guilty  of  an  offence  against  this  Act,  unl^ 
lie  prove  that  he  had  taken  all  i*ea8onable  means  by  publishing  and 
tlie  be^t  of  his  power  enforcing  the  provisions  of  this  section  to  prev( 
s*uch  contravention  or  non-compliance. 

17.  Where  the  amount  of  wages  paid  to  any  of  the  persons  emplo; 
in  a  mine  to  which  this  Act  applies  depends  on  the  amount  of  mini 
^'otten  by  them,  such  persons  shall,  after  the  first  day  of 
one  thousand  eight  hundred  and  seventy-three,  unless  the  mine 
exempted  by  a  Secretary  of  State,  be  paid  according  to  the  weight 
the  mineral  gotten  by  Uiem,  and  such  mineral  shall  be  truly  weighi 
iiccordingly. 

Provided  always,  that  notliijig  herein  contained  shall  preclude 
oilier,  agent,  or  manager  of  the  mine  from  agreeing  with  the  penoi 
employed  in  such  mine  that  deductions  shall  be  made  in  respect 
stones  or  materials  other  than  mineral  contracted  to  be  gotten,  whi 
shall  be  sent  out  of  the  mine  with  the  mineral  contracted  to  be  gol 
or  in  respect  of  any  tubs,  baskets,  or  hutches  being  improperly  fill 
in  those  cases  where  they  are  filled  by  the  getter  of  the  mineral  or 
drawer,  or  by  the  person  immediately  employed  by  him,  such  dedu 
tions  being  determined  by  the  banksman  or  weigher  and  check  weighe 
(if  there  be  one),  or  in  case  of  dilTerence  by  a  third  party  to  be  mutually 
agreed  on  by  the  owner,  agent,  or  manager  of  the  mine  on  the  one  hand 
and  the  persons  employed  in  the  mine  on  the  other. 

Wliere  it  is  proved  to  the  satisfaction  of  a  Secretary  of  State  that 
reason  of  any  exigencies  existing  in  the  case  of  any  mine  or  class 
mines  to  which  the  foregoing  provision  in  this  section  applies,  it  is  re 
([uisite  or  expedient  that  the  persons  employed  in  such  mine  or  class  o 
mines  should  not  be  paid  by  the  weight  of  the  mineral  gotten  by  them, 
or  that  the  beginning  of  such  payment  by  weight  shoidd  be  postponed, 
such  Secretary  of  State  may,  if  he  think  fit,  by  order  exempt  such  mine 
or  class  of  mines  from  the  provisions  of  this  section,  either  without 
condition  or  during  the  time  and  upon  the  conditions  specified  in  the 
onler,  or  postpone  in  such  mine  or  class  of  mines  the  banning  of  such 
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it  by  weight,  and  may  from  time  to  time  revoke  or  alter  any 

der(t). 

ly  person  contravenes  or  fails  to  comply  with,  or  permits  any 

to  contravene  or  foil  to  comply  with,  this  section,  he  shall  be 
ci  an  offence  against  this  Act ;  and  in  the  event  of  any  con- 
don  of  or  non-compliance  with  this  section  by  any  persoil 
oever,  the  owner,  agent,  and  manager  shall  each  be  guilty  of 
nee  against  this  Act^  unless  he  prove  that  he  had  taken  all 
ible  means  by  publishing  and  to  the  best  of  his  power  enforcing 
nrinons  of  this  section  to  prevent  such  contravention  and  non- 
ince. 

rhe  persons  who  are  employed  in  a  mine  to  which  this  Act 
,  and  are  paid  according  to  the  weight  of  the  mineral  gotten  by 
nay,  at  their  own  cost,  station  a  person  (in  this  Act  referred  to 
lieck  weigher  **)  (j)  at  the  place  appointed  for  the  weighing  of 
lineial,  in  order  to  take  an  account  of  the  weight  thereof  on 
of  the  persons  by  whom  he  is  so  stationed.  The  check  weigher 
B  one  of  the  persons  employed  either  in  the  mine  at  which  he  is 
oned  or  in  another  mine  belonging  to  the  owner  of  that  mine. 
11  have  every  facility  afforded  to  him  to  take  a  correct  account 
weighing  for  the  persons  by  whom  he  is  so  stationed  ;  and  if  in 
ne  proper  facilities  are  not  afforded  to  the  check  weigher  as  re- 

by  this  section,  the  owner,  agent,  and  manager  of  such  mine 
ach  be  guilty  of  an  offence  against  this  Act,  unless  he  prove 

bad  taken  all  reasonable  means  by  enforcing  to  the  best  of  his 
the  provisions  of  this  section  to  prevent  such  contravention  or 
npliance. 

check  weigher  shall  not  be  authorised  in  any  way  to  impede  or 
,pt  the  working  of  the  mine,  or  to  inteifere  ^-ith  the  weighing, 
ill  be  authorised  only  to  take  such  account  as  aforesaid,  and  the 
i  of  the  check  weigher  shall  not  be  a  reason  for  interrupting  or 
ig  such  weighing, 
e  owner,  agent,  or  manager  of  the  mine  desires  the  removal  of  a 

S6  Home  Secretary's  Circular,  tion  of  the  working  of  the  mine. ) 

),  1872.  WhUehead  v.  Holdswwih  (1878),    4 

^renHee  v.  Hall  (1877),  37  L.  Ex.  D.  13 ;  48  L.  J.  Ex.  254  ;  39  L. 

;   26  W.    R.   237.      (Check  T.  688 ;  27  W.  R.  94.     (Appellant, 

r    appointed    by   the    other  ap|[X)inted     by    the    miners    check 

under  s.  18,  had  been  con-  weigher.     Subsequently,  the  respon- 

ind  imprisoned  for  intimidat-  dents  dismissed  all  the  miners,  and 

B  of  the  workmen,  to  ]>revent  closed  the  mine.  No  notice  was  given 

i^iDgfor  Hall.    Hall  applied  to  the  appellant  by  or    on    Mhalf 

tioei   for  summary  order  for  of  the  respondent  or  of  the  miners  : 

vei^ier^s  removal :  held  that  held  that  the  appeUant  had,  on  the 

ek  waiter  bad  misconducted  dismissal  of  the  miners,  ceased  to  be 

\  within  the  section,  though  it  checkweigher,  and  that  an  action  for 

appear  that  the  intimidation  damages  could  not  be  maintained.) 
any  impediment  or  interrup- 
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check  weigher  on  the  ground  that  such  check  weigher  has  impeded 
interrupted  the  working  of  the  mine,  or  interfered  witli  the  weighing 
has  otherwise  misconducted  himself,  he  may  complain  to  any  oonil 
summary  juiisdiction,  who,  if  of  opinion  that  the  OH'ner,  agent, 
manager  shows  sulKcient  primd  facie  ground  for  the  removal  of  m 
check  weigher,  shall  call  upon  the  check  weigher  to  show  cause  agu 
his  removal.  On  the  hearing  of  the  case  the  court  shaD  hear  the  part 
and  if  they  think  that  at  the  hearing  sulticient  ground  is  shown  by 
owner,  agent,  or  manager  to  justify  the  removal  of  the  check  wei^ 
shall  make  a  summary  oi-der  for  his  removal,  and  the  cheek  wei^ 
shall  thereupon  be  removed,  but  without  ])i%judice  to  the  stationinii 
another  check  weigher  in  his  place. 

The  Court  may  in  every  case  make  such  order  as  to  the  costs  of  i 
proceedings  as  they  think  just 

If  in  pursuance  of  any  order  of  exemption  nuide  by  a  Secretu^ 
State,  the  persons  employed  in  a  mine  to  which  this  Act  apjilies  are  p 
by  the  measure  or  gauge  of  the  material  gotten  by  them,  the  provisii 
of  tliis  section  shall  apply  in  like  manner  as  if  the  term  ^weighin 
included  measuring  and  ganging,  and  the  teims  relating  to  weigh 
shall  be  construed  accordingly. 

19.  The  Weights  and  Measures  Act,  or  any  Act  for  the  time  being 
force  relating  to  weights  and  measures  (k),  shall  apply  to  the  weig 
used  in  any  mine  to  which  this  Act  applies  for  determining  the  wa 
payable  to  any  pei'scm  employed  in  such  mine  according  to  the  weij 
of  the  muieral  gotten  by  such  person,  in  like  manner  as  it  i^lief 
weights  used  for  the  sale  of  any  article,  and  the  insjiector  of  weights  i 
measures  for  the  district  appointed  imder  the  said  Act  shall  aocoidin 
from  time  to  time,  but  witliout  unnecessarily  impeding  or  intermpt 
the  working  of  the  mine,  inspect  and  examine,  in  manner  directed 
the  said  Act,  the  weighing  machines  and  weights  used  for  mines  to  wli 
this  Act  applies,  or  the  measures  or  gauges  used  for  such  mines :  I 
vided  that  nothing  in  this  section  shall  prevent  the  use  of  the  measv 
and  gauges  ordinarily  used  in  such  mine. 

The  term  "  Weights  and  Measui'es  Act "  in  this  section  means— 
(a.)  As  to  Great  Britain  the  Act  of  the  session  of  the  fifth  and  si 
yeai*8  of  the  reign  of  King  William  the  Fourth,  chapter  sb 
three,  "  to  repeal  an  Act  of  the  fourth  and  fifth  year  of 
present  Majesty  relating  to  weights  and  measures,  and 
make  other  provisions  instead  thei-eof ; "  and, 
(b.)  As  to  Ireland,  the  Weights  and  Measures  (Ireland)  Amendm 
Act,  1862,  as  amended  by  the  Act  of  the  session  of 
thirtieth  and  thirty-fii'st  years  of  the  reign  of  Her  prei 
Majesty,  chapter  ninety-four,  "  to  provide  for  the  ini^iect 
of  weights  and  measures,  and  to  regulate  the  law  relat 

{k)  WeighU  and  Measures  Act,  41  k  42  Vict,  c  49. 
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thereto,  in  certain  parts  of  the  police  district  of  Dublin 
Metropolis." 

Single  Shafts, 

20.  After  the  commencement  of  this  Act  the  owner,  agent,  or  manager 
of  a  mine  to  which  this  Act  applies  shall  not  employ  any  person  in  such 
mine,  or  permit  any  pei-son  to  be  in  such  mine  for  the  purpose  of  em- 
ployment therein,  unless  there  are  in  communication  >vith  every  seam 
of  such  mine  for  the  time  being  ut  w^ork  ut  least  two  shafts  (/)  or  out- 
lets, separated  by  natuitd  stmta  of  not  less  than  ten  feet  in  breadth,  by 
which  shafts  or  outlets  distinct  means  of  ingress  and  egress  ai-e  avail- 
able to  the  persons  employed  in  such  Heum,  whether  such  two  shafts  or 
outlets  belong  to  the  same  mine,  or  one  or  mure  of  them  belong  to 
another  mine,  and  imless  there  is  a  communication  of  not  less  than  four 
feet  wide  and  three  feet  high  between  such  t^  o  shafts  or  outlets,  and 
imle88  there  is  at  each  of  such  two  shafts  or  outlets  or  upon  the  works 
belonging  to  the  mine  and  either  in  actual  use  or  available  for  use 
within  a  reasonable  time  proper  apparatus  for  raising  and  lowering 
penous  at  each  such  shaft  or  outlet. 

Provided  that  such  separation  shall  not  be  deemed  incomplete  by 
WMon  only  that  openings  through  the  stmta  between  the  two  shafts  or 
nutlets  have  been  made  for  tempomry  purposes  of  ventilation,  drainage, 
•>r  otherwise  ;  or  in  the  case  of  mines  where  inflammable  gas  lias  not 
heen  found  within  the  pi-eceding  twelve  m(mths  for  the  same  purposei* 
ilthoQgh  not  temporary. 

Every  owner,  agent,  and  nuinager  of  a  mine  who  acts  in  contmveution 
^o^iails  to  comply  with  this  section  shall  be  guilty  of  an  offence  agabist 
thiaAct. 

^y  of  Her  Majesty's  superior  Courts  of  law  or  equity,  whether  any 

V**^  proceedings  have  or  have  not  been  taken,  may,  upon  the  applica- 

"^*J  of  the  Attorney-General,  prohibit  by  injunction  the  working  of  any 

''^e  in  which  any  person  is  employed,  or  is  permitted  to  be  for  the 

P'^pOBe  of  employment,  in  contravention  of  this  section,  and  may  award 

^5*^  costs  in  the  matter  of  the  injunction  as  the  Court  thinks  just ;  but 

?*"*  provision  shall  be  without  prejudice  to  any  other  remedy  permitted 

^^w  for  enforcing  the  provisions  of  this  Act. 

•^littgij  notice  of  the  intention  to  apply  for  such  injimction  in  respect 

***y  mine  shall  be  given  to  the  owner,  agent,  or  manager  of  such  mine 
^  Uas  than  ten  days  before  the  application  is  made. 

*^'  No  person  shall  be  precluded  by  any  agreement  from  doing  such 

TV*  ^  may  be  necessary  for  providing  a  second  shaft  or  outlet  to  a  mine, 

**er(e  the  same  is  required  by  this  Act,  or  be  liable  under  any  contract 

^y  penalty  or  forfeiture  for  doing  such  acts  as  may  be  necessary 

(/)  See  as.  22  k  23. 
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in  order  to  comply  with  the  provisions  of  this  Act  with  respect  to  shaft 
or  outlets. 

22.  The  provisions  of  this  Act  with  respect  to  shafts  or  outlets  shal] 
not  apply  in  the  following  cases  ;  that  is  to  say, 

(1.)  In  the  case  either  of  opening  a  new  mine  for  the  purpose  oj 
searching  for  or  proving  minerals,  or  of  any  working  for  thf 
purpose  of  makin<^  a  communication  l>etween  two  or  mow 
sliafts,  so  long  as  not  more  than  twenty  persons  ore  employed 
below  ground  at  any  one  time  in  the  whole  of  the  different 
seams  in  connexion  with  each  shaft  or  outlet  in  such  new 
mine  or  such  working  : 
(2.)  In  the  case  of  any  proved  mii/e  so  long  as  it  is  exempted  in 
^Titing  by  a  Secretary  of  State  on  the  ground  either — 
(a.)  tliat  the  quantity  of  mineral  proved  is  not  sufficient 
to  repay  the  outlay  which  would  be  occasioned  by 
the  sinking  or  making  of  a  second  shaft  or  outlet, 
or 
(6.)  if  the  mine  is  not  a  coal  mine,  or  mine  with  inflam- 
mable gas,  that  sufficient  provision  has  been  made 
against  danger  from  other  causes  than  explosions  of 
gas  by  using  stone,  brick,  or  iron  in  the  place  of 
wood  for  the  lining  of  the  ^afb  and  the  construction 
of  the  mid  wall ;  or 
(c.)  that  the  workings  in  any  seam  of  a  mine  have  reached 
the  boundary  of  the  property  or  other  extremity 
of  the  mineral  field  of  which  such  seam  is  a  part, 
and  that  it  is  exj)edient  to  work  away  the  pillars 
already  fonued  in  course  of  the  oixlinary  working;, 
notwithstanding  that  one  of  the  shafts  or  outlebt 
may  be  cut  off  by  ho  working  away  the  pillars  of 
such  seam  ; 
and  so  long  as  tliei-e  are  not  employed  below^  ground  at  anv 
one  time  in  the  whole  of  the  different  seams  in  connexion 
with  the  shaft  or  outlet  in  any  such  mine,  more  than  twentv 
persons,  or  (if  the  mine  is  not  a  coal  mine,  or  mine  with  in- 
fiammable  gjis)  than  such  larger  number  of  x>er8ons  as  may 
for  the  time  being  l>e  allowed  by  a  Secretary  of  State  : 
(3.)  In  the  case  of  any  mine  one  of  the  shafts  or  outlets  of  which 
has  become,  by  reason  of  some  accident,  unavailable  for  the 
use  of  the  persons  employed  in  the  mine,  so  lonj»  as  such 
mine  is  exempted  in  writing  by  a  Secretary  of  State,  and 
as  the  conditions  on  which  such  exemption  is  granted  are 
duly  observed. 

23.  The  provisions  of  this  Act  with  respect  to  shafts  or  outlets  shall 
not,  until  the  first  day  of  January  one  thousand  eight  hundred  and 
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seventy-five,  apply  to  any  mine  wliicli  is  not  at  the  ])a»8ing  of  tliis  Act 
required  to  have  two  shafts  or  outlets. 

24.  If  a  written  representation  is  made  to  a  Secretary  of  State  by  the 
owner  or  agent  of  a  mine  not  rec[uired  at  the  passing  of  this  Act  to  have 
two  shafts  or  outlets,  either — 

(L)  Within  six  months  after  the  commencement  of  tliis  Act,  alleging 
that  by  reason  of  the  mine  being  nearly  exhausted  he  ought 
to  be  exempted  from  the  obligation  of  providing  an  additional 
shaft  or  outlet  in  ])ui'suance  of  this  Act ;  or, 

(2.)  Within  six  months  immediately  preceding  the  Unst  day  of 
January  one  thousand  eight  hundred  and  seventy-live,  alleg- 
ing that  an  extension  of  time  for  providing  an  additional 
shaft  or  outlet  ought  to  be  granted  to  him  : 

the  question  as  to  whether  such  exemption  or  extension  of  time  ought 

to  be  granted  shall  be  referred  to  arbitration,  and  the  date  of  the  receipt 

of  lueli  representation  by  a  Secretary  of  State  shall  be  deemed  to  be  the 

^ate  of  the  reference,  and  the  award  made  uptm  such  arbitmtion  may 

exempt  the  owner  of  such  mine  from  the  obligiition  of  providing  an 

additional  shaft  or  outlet,  and  may  grant  to  the  owner  of  such  other 

^"'^  as  aforesaid  such  extension  of  time  as  may  be  si^ecifieil  by  the 

•ward,  but  if  the  result  of  the  arlntration  is  against  the  owner  or  agent, 

®'  if  no  award  is  made  by  reason  of  any  default  or  neglect  on  the  part  of 

^  owner  or  agent,  the  owner  or  agent  shall  be  boimd  by  the  provisions 

®f  this  Act  as  if  this  sectitm  had  not  been  enacted. 


Division  of  Mine  into  Parts, 

*^-  \^epe  two  or  more  parts  of  a  mine  are  worked  sepai-ately  the 
^JJ'^J'  or  agent  of  such  mine  may  give  notice  in  writing  to  that  eflfect  to 
*^®  ^xispector  of  the  district,  and  thereupon  each  such  part  shall,  for  all 
^  P^iipoees  of  this  Act,  be  deemed  to  be  a  separate  mine. 

^^  *  Secretary  of  State  is  of  opinion  that  the  division  of  a  mine  in  pur- 

"^fUs^  of  this  section  tends  to  lead  to  the  evasion  of  the  provisions  of 

^^  A.ct,  or  otherwise  to  prevent  the  canying  of  this  Act  into  etfect,  he 

*r*y  object  to  such  division  by  notice  served  on  the  owner  or  agent  of 

,  ^   ^xiine ;  and  such  owner  or  agent,  if  he  decline  to  acquiesce  in  such 

J^tion,  may,  within  twenty  days  after  the  receipt  of  such  notice,  send  a 

"~^*^^  to  the  inspector  of  the  district  stating  that  he  declines  so  to 

l*/'l^i«Hce,  and  thereupon  the  matter  shall  be  determined  by  arbitration 

^*^«inner  provided  by  this  Act ;  and  the  date  of  the  receipt  of  the  last- 

^^trioned  notice  shall  be  deemed  to  be  the  date  of  the  reference. 


Certificated  Managers, 
.  Every  mine  to  which  this  Act  applies  shall  be  under  the  control 
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;ind  daily  supervision  of  a  manager  (m\  and  the  owner  or  agent  of  e\ 
such  mine  shall  nominate  himself  or  some  other  person  (not  being  a 
tractor  for  getting  the  mineral  in  such  mine,  or  a  person  in  the  empE^^y 
of  such  contractor)  to  he  the  manager  of  such  mine,  and  diall  x^CMd. 
written  notice  to  the  inspector  of  the  distiict  of  the  name  and  addien     of 
Huch  manager. 

A  person  shall  not  be  qualified  to  be  a  manager  of  a  mine  to  whi^^li 
this  Act  applies  imless  he  is  for  the  time  being  registered  as  the  hol&^r 
(if  a  ceilificate  under  this  Act. 

If  any  mine  to  which  this  Act  applies  is  worked  for  more  than  fonrteivrsxi. 
days  without  there  being  such  a  manager  for  that  mine  as  ia  lequired 
this  section,  the  owner  and  agent  of  such  mine  shall  each  be  liable 
a  penalty  not  exceeding  fifty  ptmnds,  and  to  a  further  penalty 
exceeding  ten  pounds  for  every  day  during  which  such  mine  is 
worked. 

Provided  that — 
(a.)  The  owner  of  such  mine  shall  not  be  liable  to  any  such  penalty 
if  he  prove  that  he  had  taken  all  reasonable  means  by  tJie 
enforcement  of  this  section  to  prevent  the  mine  being  worked 
in  contraventitm  of  this  section  : 
(6.)  If  for  any  reasonable  cause  there  is  for  the  time  being  ^^ 
manager  of  a  mine  qualified  as  required  by  this  section,  the 
owner  or  agent  of  such  mine  may  appoint  any  compcten* 
person  not  holding  a  certificate  under  tliis  Act  to  be  manag^^» 
for  a  period  not  exceeding  two  months,  or  such  longer  per*^'**' 
as  may  elapse  before  such  pewon  has  an  opportunity  of  obta*^' 
ing  by  examination  a  certificate  under  this  Act,  and  a^*^ 
send  to  the  inspector  of  the  district  a  written  notice  of   ^  . 
name  and  address  of  such  manager,  and  of  the  reason  of 
appointment ;  and 
(c.)  A    mine    in   which   less  than  thirty  persons  are   ordia^'^  ' 
employed  below  ;^und,  or  of  which  the  average  daily  ^*^ 


put  does  not  exceed  twenty-five  tons,  shall  be  exempt  ^      -^^ 
the  provisions  of  this  section,  unless  the  inspector  of     ^\yf 
district,  by  notice  in  writing  served  on  the  owner  or  agex^  ^^   ^ 
such  mine,  requires  the  same  to  be  under  the  control 
manager. 
27.  For  the  purpose  of  granting  in  any  part  of  the  United  KingJ- 
to  be  from  time  to  time  defined  by  an  oi-der  in  writing  made  b 
Secretary  of  State,  certificates  of  competency  to  managers  of  xnines- 
the  purposes  of  this  Act,  examiners  shall  be  appointed  by  a  board  co 
tuted  as  hereinafter  mentioned  (n), 
A  Secretary  of  State  may  from  time  to  time  appoint,  remove, 

(m)  See  Uowells  v.   Landorv  Steel      R.  885. 
Co.  (1874),  L.   R.   10  Q.  B.  62  ;  44  (w)  See  Homo  Secretary's  Cinm-^ 

L.  J.  Q.  B.  25  ;  82  L.  T.  19  ;  28  W.       of  28th  Nov.,  1872. 
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peraons  to  form  such  board  as  follows  ;  namely,  three  persons 
of  mines  to  which  this  Act  applies  in  the  said  part  of  the 
dom,  and  three  persons  employed  in  or  about  a  mine  to 
5t  applies  in  the  said  part  of  the  United  Kingdom,  not  being 
s,  or  managers  of  a  mine,  and  three  persons  practising  as 
leers,  agents,  or  managers  of  mines,  or  coal  viewers  in  the 
le  United  Kingdom,  and  one  inspector  under  tliis  Act ;  the 
pointed  shall  during  the  pleasure  of  the  Secretary  of  State 
d  for  the  purposes  of  the  said  examination  in  the  said  part 
.  Kingdom. 

oceedings  of  the  board  shall  be  in  accordance  with  the  rules 
ichedule  two  to  this  Act ;  the  board  shall  from  time  to  time 
iners,  not  being  members  of  the  board,  except  with  the  con- 
icretary  of  State,  to  cx)nduct  the  examinations  in  the  part  of 
ingdom  for  which  such  boaitl  acts,  of  applicants  for  certifi- 
etency  under  this  Act,  and  may  from  time  to  time  make> 
oke  rules  as  to  the  conduct  of  such  examinations  and  the 
of  the  applicants,  so,  however,  that  in  every  such  examina- 
hall  be  had  to  such  knowledge  as  is  necessary  for  the 
dng  of  mines  in  the  said  part  of  the  United  Kingdom  ; 
Mucd  shall  make  from  time  to  time  to  a  Secretary  of  State 
^tum  of  their  proceeding,  and  of  such  other  matters  as  a 
^tate  may  from  time  to  time  require, 
etary  of  State  may  from  time  to  time  make,  alter,  and 
is  to  the  places  and  times  of  examinations  of  applicants  for 
competency  under  this  Act,  the  number  and  remuneration 
lers,  and  the  fees  to  be  paid  by  the  applicants,  so  that  the 
ceed  those  specified  in  schedule  one  to  this  Act.  Every 
11  be  duly  observed  by  every  board  appointed  under  this 
it  applies. 

etary  of  State  shall  deliver  to  every  applicant  who  is  duly 
le  examiners  to  have  passed  the  examination  satisfactorily, 
ven  satisfactory  evidence  of  his  sobriety,  experience,  ability, 
(ood  conduct,  such  a  certificate  of  competency  as  the  case 
e  certificate  shall  be  in  such  form  as  a  Secretary  of  State 
time  directs,  and  a  register  of  the  holders  of  such  certificates 
by  such  person  and  in  such  manner  as  a  Secretary  of  State 
time  directs. 

ates  of  service  for  the  purposes  of  this  Act  sliall  be  granted 
f  of  State  to  every  person  who  satisfies  him  either  that 
tsaing  of  this  Act  he  was  acting,  and  has  since  that  day 
he  has  at  any  time  within  five  years  before  the  passing  of 
period  of  not  less  than  twelve  months  acted,  in  the  capa- 
iger  of  a  mine  or  such  part  of  a  mine  as  can  under  this  Act 
lazate  mine  for  the  purposes  of  this  Act.  / 
certificate  of  service  shall  contain  particulars  of  the  name 
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]>lace,  and  time  of  birtli,  and  the  length  and  nature  of  the  previous  ser- 
vice of  the  person  to  whom  the  same  is  delivered,  and  a  certificate  of 
Hervice  may  be  refused  to  any  person  who  fails  to  give  a  fiill  and  satis- 
factory aa'ount  of  the  particulars  aforesaid,  or  to  pay  such  registra^tzon 
fee  as  the  Seci^etary  of  State  may  direct,  not  exceeding  that  mentioned 
in  schedule  one  to  tliift  Act. 

A  certificate  of  service  diall  have  the  same  eflect  for  the  purposes  of 
this  Act  as  a  certificate  of  competency  granted  under  this  Act. 

32.  If  at  any  time  representation  is  made  to  a  Secretary  of  State  hy 
an  inspector  or  otherwise,  that  any  manager  holding  a  certificate  uii<i« 
tliis  Act  is  by  I'eason  of  incompetency  or  gross  negligence  unfit  to  <ii»- 
charge  his  duties,  or  has  been  convicted  of  an  offence  against  this  Act, 
the  Secretary  of  State  may,  if  he  think  fit,  cause  inquiry  to  be  made  ii**° 
the  conduct  of  such  manager,  and  with  respect  to  such  inquiry  ^^ 
following  provisions  shall  Imve  effect : 

(1.)  The  inquiry  shall  be  public,  and  shall  be  held  at  such  place  » 
the  Secretary  of  State  may  appoint  by  such  coun^  coi^ 
judge,  metropolitan  jwlice  magistrate,  stipendiary  magisti*''^ 
or  other  person  or  persons,  as  may  be  directed   by    '^^ 
Secretaiy  of  Stiite,  and  either  alone  or  with  the  assistance  ™ 
any  assessor  or  assessors  named  by  the  Secretary  of  State    — 
(2.)  The  Secretary  of  State  shall,  before  the  commencement  of    *^* 
inquiry,  furnish  to  the  manager  a  statement  of  the  case  \x^^^ 
which  the  inquiry  is  instituted  : 
(3.)  Some  person  api)ointed  by  the  Secretary  of  State  shall  un*-^^ 

take  the  management  of  the  case  : 
(4.)  The  manager  may  attend  the  inquiry  by  himself,  his  coiix*^** 
attorney,  or  agent,  and  may,  if  he  think  fit,  be  swora    ^M^^ 
examined  as  an  ordinary  witness  in  the  case  : 
(6.)  Tlie  pei'sons  ap^winted  to  hold  the  inquiry,  in  this  Act 

to  as  the  Court,  shall,  upon  the  conclusion  of  the  incj^i^-*^' 
send  to  the  Secretaiy  of  State  a  report  containing  ».     ^^ 
statement  of  the  case,  and  their  opinion  thereon,  and     «>'«*^ 
report  of,   or  extracts  from    the    evi<lence,  as   the 
think  fit : 
(6.)  The  Court  shall  have  power  to  cancel  or  suspend  the  certi 
of  the  manager,  if  they  find  that  he  is  by  i-eason  of  in 
peteiicy  or  gross  negligence,  or  of  his  having  been     ^^  - . 
victed  of  an  offence  against  this  Act,  unfit  to  dischaig^^^ 
duty :  ^  ^.^ 

(7.)  The  Court  may,  if  they  think  fit,  requii-e  a  manager  to  deW--^  * 
up  his  certificate,  and  if  any  manager  fail,  without  suffic^-^^  jjj 
cause  to  the  satisfaction  of  the  Court,  to  comply  with  i 
requisition,  he  shall  be  liable  to  a  penalty  not  exceeding 
hundred  pounds.  The  Court  shall  hold  a  certificate  so 
livei-ed  until  the  conclusion  of  the  investigation,  and 
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then  either  restore,  cancel,  or  suflpend  the  same,  according  to 

their  judgment  on  the  case  : 

)  The  Court  shall  have  for  the  purpose  of  the  inquiry,  all  the 

powers  of  a  court  of  summary  jurisdiction,  and  all  the  powers 

of  an  inspector  under  this  Act : 

)  The  Court  may  also,  by  summons  under  their  hands,  I'equire 

the  attendance  of  all  such  persons  as  they  think  fit  to  call 

before  them  and  examine  for  the  purpose  of  the  inquiry,  and 

every  person  so  summoned  shall  be  allowed  such  expenses  as 

would  be  allowed  to  a  witness  attending  on  subpoena  before  a 

court  of  record  ;  and  in  case  of  dispute  as  to  the  amount  to 

be  allowed,  the  same  shall  be  referred  by  the  Court  to  a 

master  of  one  of  the  superior  courts,  who,  on  request  under 

the  hands  of  the  members  of  the  Court,  shall  ascertain  and 

certify  the  pn)per  amount  of  such  expenses. 

die  Court  may  make  such  order  as  they  think   fit   respecting 

ts  and  expenses  of  the  inquiry,  and  such  order  shall,  on  the  appli- 

)f  any  party  entitleil  to  the  benefit  of  the  same,  be  enforced  by 

irt  of  summary  jurisdiction  as  if  such  costs  and  expenses  were  a 

'  imposed  by  such  Court 

Becxetary  of  State  may,  if  he  think  fit,  imy  to  the  members  of  the 
f  inquiry,  including  any  assessors,  such  remuneration  as  he  may 
le  consent  of  the  Treasiuy  appoint. 

costs  and  expenses  ordered  by  the  Court  to  be  paid  by  a  Secretary 
),  and  any  remuneration  paid  under  this  section,  shall  be  i)aid  out 
eya  provided  by  Pai'liament 

¥heie  a  certificate  of  a  manager  is  cancelled  or  suspended  in  pur- 
of  this  Act,  a  Secretary  of  State  shall  cause  such  cancellation  or 
don  to  be  recorded  in  the  register  of  holders  of  certificates, 
icretaiy  of  State  may  at  any  time,  if  it  is  shown  to  him  to  be  just 
0,  renew  or  restore,  on  such  terms  as  he  think  fit,  any  certificate 
baa  been  cancelled  or  susi^ended  in  pursuance  of  this  Act. 
¥henever  any  person  proves  to  the  satisfaction  of  a  Secretary  of 
lat  he  has,  without  fault  on  his  part,  lost,  or  been  deprived  of  any 
ite  previously  granted  to  him  under  this  Act,  such  Secretary  of 
laU,  upon  payment  of  such  fee,  if  any,  as  he  may  direct,  but  not 
ng  the  fee  specified  in  Schedule  One  to  this  Act,  cause  a  copy 
certificate  to  which  the  applicant  appears  by  the  register  to  be 
[,  to  be  made  out  and  certified  by  the  person  who  keeps  the  register, 
tvered  to  the  applicant,  and  any  copy  which  purports  to  be  so  made 
dfied  as  aforesaid  shall  have  all  the  effect  of  the  original  certificate, 
ill  expenses  incurred  by  a  Secretary  of  State  n-ith  tlie  con- 
e  of  the  Commissioners  of  Her  Majesty's  Treasury  in  carrying 
iect  the  provisions  of  this  Act  with  respect  to  certificates  of 
incy  or  service  shall  be  defrayed  out  of  moneys  provided  by 
lent. 
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All  fee*  payable  1<y  tiie  a])plicuiits  for  exainumtiuii  I'ur  iir  fnt  a  cnpj 
of  a  certificate  un.UT  tlii»  Ai't  hIjuII  W  paid  into  the  ivceipt  of  Qef 
iiajMj'a  Exclieqncr  in  bucIi  muntier  iis  tlie  Traiwury  mny  from  time  t» 
tme  diract,  and  be  lurrieil  to  the  Connoliiktcil  Fwnil. 

37.  Every  penon  who  ciimniiis  aiiy  of  tlie  fiiUoirinf,'  i-ireaoee ;  thit    *• 
to  say,— 

(1.)  Forges,  w  fouiiterfeite,  or  knowingly  nialcvs  any  lalse  ■t»teme'»*^ 
in  any  cevlificata  of  competency  ot  nervice  under  IliLi  A«,  ^"^ 
■ny  official  copy  of  such  ctrtiScate  ;  or 
{8.)  Knowingly  utters  or  iL-ita  any  such  oerlificale  or  coiiy  "hi  ^c* 
has  btftn  foiled  or  couiiturfeiled  ur  contains  any  &1«;  su"*"  *" 
Toeak;  or 
(3.)  Por  the  piirpnw  of  obtaining,  for  himself  nr  auy  other  pel 
employment  ns  o  certififated  manager,  or  the  grant, 
or  ieetoniti<in  of  aiiy  certificate  under  this  Act,  oi 
thereof,  eitliir 

(a.)  makes  or  gives  ony  declaration,  repre»entatii 
ment,  or  evidence  which  is  lube  in  an;  portic 
(b.)  knowingly  utters,  produces,  or  makes  us 
ctecloration,  reprericntution,  statement, 
or  any  document  contwnini;  the  Kome 
shall  be  gnil^  at   a   misdemeAnonr,  and   ha   liable   on  coni'ictiOD 
imprisoiunent  for  a  iirni  not  exceeiliug  two  years,  with  or  without 
kbaur. 


Ution.*.^^ 

ittTtictdar,  J 
ot  any  »o^^^ 
or  evideoc — ^ 

,E   »f        I 


Stturua,  Notiea,  and  AbandonmeM. 

38.  On  or  before  the  first  day  of  February  in  every  year  the  owae*^ 
agent,  or  manager  of  e^'eiy  mine  to  which  thiH  Act  applies  shall  send  t-^^ 
the  inspector  of  the  district  on  behalf  of  a  Secretary  of  State  a  eonec^^ 
return,  specifying,  with  respect  to  the  year  ending  on  the  preiadii^^ 
thirty-first  day  of  December,  the  quantity  of  coal  or  other  mineia^V 
wrought  in  E'lch  mine,  and  the  number  of  peraona  ordinarily  employec^^ 
in  or  about  such  mine  below  ground  and  above  ground,  dintingTiiiihin  j  * 
the  persons  employed  below  ground  and  above  ground,  and  the  differair  ^ 
classes  and  ages  of  the  pemoiiH  so  employed  whose  hours  of  labour  az^^ 
regulated  by  this  Act 

The  return  shall  be  in  such  form  as  may  be  from  time  to  time  pi«-'^ 
scribed  by  a  Secretary  of  State,  and  the  inspector  of  the  diatrict  oc^ 
behalf  of  a  Secretary  of  State  shall  from  time  to  time  on  applicstioff^ 
lumiah  forms  for  the  purpoae  of  such  return. 

The  Secretary  of  Slate  may  publish  the  aggregate  results  of  each  re— ^ 
tumswilhrespect  to  any  particular  county  or  inspector's  district,  OtanjB 
large  portion  of  a  county  or  inspector's  district,  but  the  individual  n 
sliall  not  be  published  without  the  consent  of  the  peraon  making  tl 
same,  or  of  the  nimer  of  the  mine  to  wliich  tliry  relate,  and  no  { 
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sept  an  inspector  or  Secretary  of  State  shall  be  entitled,  without  such 
naent,  to  see  the  same. 

B-v^erj  owner,  agent,  or  manager  of  a  mine  who  fails  to  comply  with 
0  section  or  makes  any  return  which  is  to  liis  knowledge  fialse  in  any 
shall  be  guilty  of  an  offence  against  this  Act. 
L  Where  in  or  about  any  mine  to  which  this  Act  applies,  whether 
>'ve  or  below  ground,  either 

^1.)  loss  of  life  or  any  persomil  injury  to  any  person  employed  in  or 
about  the  mine  occurs  by  reason  of  any  explosion  of  gas, 
powder,  or  of  any  steam  boiler  ;  or 
^2.)  lo6B  of  life  or  any  serious  personal  injury  to  any  person  em- 
ployed in  or  about  the  mine  occurs  by  reason  of  any  accident 
whatever, 
owner,  agent,  or  manager  of  the  mine  shall,  within  twenty-four 
next  after  the  explosion  or  accident,  send  notice  in  writing  of  the 
.onon  or  accident,  and  of  the  loss  of  life  or  personal  injury  (o) 
doned  thereby  to  the  inspector  of  the  district  on  behalf  of  a  Secre- 
W^    of  State,  and  shall  8i)ecify  in  such  notice  the  character  of  the 
»Xoaion  or  accident,  and  the  numl)er  of  |>ei*8ons  killed  and  injured 
^  mctively. 

lere  any  personal  injury,  of  which  notice  is  required  to  be  sent 

this  section,  results  in  the  death  of  the  person  injured,  notice  in 

of  the  death  shall  be  sent  to  the  inspector  of  tlie  district  on 

of  a  Secretary  of  State  within  twenty-four  hours  after  such  death 

to  the  knowledge  of  the  owner,  agent,  or  manager. 

owner,  agent,  or  manager  who  £eu1s  to  act  in  compliance  with 
^  section  shall  be  guilty  of  an  offence  against  this  Act. 
^<X  In  any  of  the  following  cases,  namely, 

(1.)  Where  any  working  is  commenced  for  the  purpose  of  opening 

a  new  shaft  for  any  mine  to  which  this  Act  applies ; 
(2.)  Where  a  shaft  of  any  mine  to  which  this  Act  applies  is  aban- 
doned or  the  working  thereof  discontinued  ; 
(3.)  Where  the  working  of  a  shaft  of  any  mine  to  which  this  Act 
applies  is  recommenced  after  any  abandonment  or  discon- 
tinuance for  a  period  exceeding  two  months :  or 
(4.)  Where  any  change  occurs  in  the  name  of,  or  in  the  name  of  the 
owner,  agent^  or  manager  of,  any  mine  to  which  this  Act 
applies,  or  in  the  officers  of  any  incorporated  company  which 
is  the  owner  of  a  mine  to  which  this  Act  applies, 
i^  owner,  agent,  or  manager  of  such  mine  shall  give  notice  thereof  to 
t«  inspector  of  the  district  within  two  months  after  such  commence- 
^nty  abandonment,  discontinuance,  recommencement,  or  change,  and  if 
ich  notice  is  not  given  the  owner,  agent,  or  manager  shall  be  guilty  of 
1.  ofiTence  against  this  Act. 

(o)  See  Underkill  v.  Lonyridge  (1869),  29  L.  J.  M.  C.  ^5, 


A 


414 


THE  LAW   OF  MASTER  AND   BERVAt^T. 


41.  Where  any  mine  t<>  which  this  Act  applies  is  al)andoned  (p),  ok 
working  thereof  (Usc.ontiniied,  tit  whatever  time  such  abandonment  or* 
continuance  occuiTed,  the  owner  thereof,  and  every  other  persom. 
terested  in  the  minerals  of  such  mine,  shall  cause  tlie  top  of  the 
and  any  side  entrance  from  the  surfacie  to  he  and  to  l)e  kept 
fenced  for  the  prevention  of  accidents  : 

Provided  that — 
(1.)  Subject  to  any  contract  to  the  contrary,  the  owner  of  the 
shall,  as  between  him  and  any  other  person  interested  in 
minerals  of  the  mine,  be  liable  to  cany  into  effect 
section,  and  to  pay  any  costs  incurred  by  any  other 
interested  in  the  minerals  of  the  mine  in  carrying 
section  into  effect : 
(2.)  Nothing  in  this  section  shall  exempt  any  person  from 
liability  under  any  other  Act,  or  otherwise. 
If  any  person  fail  to  act  in  conformity  with  this  section,  he  ■hall 
guilty  of  an  offence  against  this  Act. 

Any  shaft  or  side  entrance  which  is  not  fenced  as  required  by  i 
section,  and  is  within  fifty  yanls  of  any  highway,  road,  footpath^ 
place  of  public  resort,  or  is  in  open  or  uninclosed  land,  shall  be  d 
to  be  a  nuisance  within  the  meiming  of  section  eight  of  the  NniiBais^ 
Removal  Act  for  £ngland,   1855,  as  amended  and  extended  by 
Sanitary  Act,  1866  (q). 

42.  Where  any  mine  to  which  this  Act  applies  is  abandoned, 
owner  of  such  mine  at  the  time  of  such  abandonment  shall,  wit 
three  months  after  such  abandonment,  send  to  a  Secretary  of  State- 
accurate  plan  on  a  scale  of  not  less  than  a  scale  of  two  chains  to 
inch,  or  on  such  other  scale  as  the  plan  used  in  the  mine  at  the  tim< 
such  abandonment  is  constructed  on,  showing  the  boundaries  of 
workings  of  such  mine  up  to  the  time  of  the  abandonment,  with 
view  of  its  being  preserved  under  the  care  of  the  Secretary  of  State, 
no  person,  except  an  inspector  under  this  Act,  shall  be  entitled,  with 
the  consent  of  the  owner  of  the  mine,  to  see  such  plan  when  so 
until  after  the  lapse  of  ten  years  from  the  time  of  such  abandonments 

Every  person  who  fails  to  comply  with  this  section  shall  be  guilt; 
an  offence  against  this  Act. 

Inspection, 

43.  A  Secretary  of  State  may  from  time  to  time  appoint  any 
persons  to  be  inspectors  of  mines  to  which  this  Act  applies,  and  assi 
them  their  duties,  and  may  award  them  such  salaries  as  the  Co 


-^e 


ip)  StoU  v.  DicHmon  (1876),  34 
L.  T.  291.  •'  Abandoned  "  applies  to 
mines  abandoned  before  or  after  the 
Act  came  into  force.  See  also  Evans 
V.  Mo$tyn  (1877),  L.  R.  2  C.  P.  D. 


547  ;  47  L.  J.  M.  C.  25. 

{q)  Both  Acts  repealed  bj  Pa) 
Health  Act,  1875  (88  k  39  Yict 
55,  s.  34S  and  schedule  v.),  except 
relation  to  the  metropolis. 


n 
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len  of  Her  Majesty's  Treasury  may  approve,  and  may  remove 
tspectors. 

ce  of  the  appointment  of  every  such  inspector  shall  be  published 
London  Gazette, 

such  inspector  is  refen'ed  to  in  this  Act  as  an  inspector,  and  the 
or  of  a  district  means  the  inspector  who  is  for  the  time  being 
td  to  the  district  or  portion  of  the  United  Kingdom  witli  reference 
:h  the  term  is  used. 

penon  appointed  or  acting  as  inspector  under  the  Metalliferous 
Regulation  Act,  1872,  if  directed  by  a  Secretary  of  State  to  act  as 
pector  under  this  Act,  may  so  act,  and  shall  be  deemed  to  be  an 
jot  under  this  Act. 

Any  person  who  practises  or  acts  or  is  a  partner  of  any  person 
metises  or  acts  as  a  land  agent  or  mining  engineer,  or  as  a  manager, 
*,  agent,  or  valuer  of  mines,  or  arbitrator  in  any  difference  arising 
01  owners,  agents,  or  managers  of  mines,  or  is  otherwise  employed 
about  any  mine  (whether  such  mine  is  one  to  which  this  Act 
8  or  not),  shall  not  act  as  an  inspector  of  mines  under  this  Act. 
An  inspector  under  this  Act  shall  have  power  to  do  all  or  any  of 
lowing  things ;  namely, 

.)  To  make  such  examination  and  inquiry  as  may  be  necessary  to 
ascertain  whether  the  provisions  of  this  Act  relating  to  matters 
above  ground  or  l^elow  ground  are  complied  with  in  the  case 
of  any  mine  to  wliich  this  Act  applies  : 
I.)  To  enter,  inspect,  and  examine  any  mine  to  which  this  Act 
applies,  and  every  part  thereof,  at  all  reasonable  times  by  day 
and  night,  but  so  as  not  to  impede  or  obstruct  the  working 
of  the  said  mine  : 
t.)  To  examine  into  and  make  inquiry  respecting  the  state  and 
condition  of  any  mine  to  which  this  Act  applies,  or  any  part 
thereof,  and  the  ventilation  of  the  mine,  and  the  sufficiency 
of  the  special  rules  for  the  time  being  in  force  in  the  mine, 
and  all  matters  and  things  connected  with  or  relating  to  the 
safety  of  the  persons  employed  in  or  about  the  mine  or  any 
mine  contiguous  thereto : 
t.)  To  exerdse  such  other  powers*  as  may  be  necessary  for  carrying 

this  Act  into  effect. 
ry  person  who  wilfully  obstructs  any  inspector  in  the  execution  of 
ty  under  this  Act,  and  every  owner,  agent,  and  manager  of  a  mine 
ifuaes  or  neglects  to  furnish  to  the  inspector  the  means  necessary 
idug  any  entiy,  inspection,  examination,  or  inquiry  under  this 
1  relation  to  such  mine,  shall  be  guilty  of  an  offence  against  this 

If  in  any  respect  (which  is  not  provided  against  by  any  express 
ion  of  this  Act,  or  by  any  special  rule)  any  inspector  iind  any 
to  which  this  Act  applies,  or  any  part  theit^of,  or  any  matter. 
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thing,  or  practice  in  or  connected  with  any  such  mine  to  be  dangeroiajK      <ff 
defective,  so  as  in  his  opinion  to  threaten  or  tend  to  the  bodily  injur^?^     «f 
any  pei-son,  such  inspectoi*  may  give  notice  in  writing  thereof  to    tJY^e 
owner,  agent,  or  manager  of  the  mine,  and  shall  state  in  such  notice  t^Tme 
particulars  in  whicli  he  considers  such  mine,  or  any  part  thereof,  or  ozftj 
matter  (r),  thing,  or  practice,  to  he  dangerous  or  defective,  and  require  "t^se 
same  to  be  remedied  ;  an<l  unless  the  same  lie.forthwitli  remedied   'tlic 
inspector  shall  also  repoi-t  the  same  to  a  Secretary  of  State. 

If  the  owner,  agent,  or  manager  of  the  mine  objects  to  remedy  t:]i« 
imitter  complained  of  in  the  notice  he  may,  within  twenty  days  aftct 
the  receipt  of  such  notice,  send  his  objection  in  UTiting,  stating  "tli* 
grounds  thereof,  to  a  Secretarj'  of  State ;  and  thereupon  the  mmt.t^^ 


shall  be  detenuined  by  arbitration  in  manner  provided  by  thiis  Act ; 
the  date  of  the  receipt  of  such  objection  shall  be  deemed  to  lie  the 
of  the  reference. 

If  the  owner,  agent,  or  manager  fail  to  comply  either  with 
requisition  of  the  notice,  where  no  objection  is  sent  within  the 
aforesaid,  or  with  the  award  made  on  arbitration,  within  twenty 
after  the  exi>imtion  of  the  time  for  objection  or  the  time  of  ^'"^^"jX 


r« 


the  award  (as  the  ciwe  may  Ix;),  he  shall  Ikj  guilty  of  an  offence 
this  Act,  and  the  notice  and  award  shall  resi)ectively  be  deemed  to 
^vritten  notice  of  such  offence. 

Provided  that  the  Court,  if  satisfied  that  the  o>i*ner,  agent,  or  mana 
has  taken  active  measures  for  comi>lying  \nth  the  notice  or  award, 
has  not,  with  reasonable  diligence,  l)een  able  to  complete  Uie  works, 


adjourn  any  jiroceeilings  taken  befoi'e  them  for  punishing  such  offers  *^* 


and,  if  the  works  are  completed  within  a  reasonable  time,  no  pena. 
shall  be  inflicted. 

No  pei-son  shall  be  i)recluded  by  any  agreement  from  doing 
acts  as  may  l)e  necessary  to  com})]y  with  the  provisions  of  this  secti 
or  be  liable  under  any  contract  to  any  penalty  or  forfeiture  for  do 
such  acts. 

47.  The  o\viier,  agent,  or  manager  of  every  mine  to  which  this 


*^ 


(r)  Queen  v.  Spon  Lane.  Colliery 
Co,  (1878),  L.  R.  3  Q.  K  D.  673 ; 
48  L.  J.  M.  C.  25.  (ApT)ellants, 
owners  of  a  colliery.  Notice  was 
given  to  them  hy  the  district  iu- 
.spector  that  an  accunuilation  of  water 
which  was  dangerous  existed  near  to 
and  in  connection  with  their  min- 
ing  works,  and  requiring  them  under 
this  section  forthwith  to  remedy  the 
matter.  The  aocumnlation  of  water 
was  in  the  pit  shaft  of  an  adjoining 
colliery,  and  the  defendants  had 
no  power  to  interfere  with  the  water 
in    it.      They  took    all    pmcticablc 


measun^   to  reduce   the    accum 
tion  of  water,  hut,  after  the  no 
they  did  not   remove  the    men 
work   in   their  own    colliery :  h 
by  Cockbuni,  C.J.,  and  Mellor, 
that  the  in8i)ector  could,  under  s. 
onlv  give  notice    when  the  dao^ 
could   be  actually  remedied  by  t 
occupier  of  the  mine ;  that  the 
tion  did  not  extend  to    a    cas 
which    the    source    of    <langcr 
beyond  his  control ;  and  that  the  on 
remedy  in  the  circumstances  was  pi 
vided  by  s.  51,  sub-sec  6. 
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applies  shall  keep  in  the  office  at  the  mine  an  accurate  plan  of  the 
workmgs  of  snch  mine,  and  showing  the  workings  up  to  at  least  six 
months  previously. 

The  owner,  agent,  or  manager  of  the  mine  shall  produce  to  au  in- 
ipector  under  this  Act  at  the  mine,  such  plan,  and  shall,  if  requested  by 
tiie  impector,  mark  on  such  plan  the  progress  of  the  workings  of  the 
mine  up  to  the  time  of  such  production,  and  shall  allow  the  ins^KJctor  to 
examine  tlie  same  ;  but  the  inspector  is  not  hereby  authorized  to  make  a 
CQp7  of  any  part  of  such  plan. 

If  the  owner,  agent,  or  manager  of  any  mine  to  which  this  Act 
tpplies  fiuls  to  keep  such  plan  as  is  prescribed  by  this  section,  or 
wilfully  refuses  to  produce  or  allow  to  be  examined  such  plan,  or  wilfully 
withholds  any  portion  of  any  plan,  or  conceals  any  part  of  the  workings 
of  his  mine,  or  produces  an  imperfect  or  inaccurate  plan,  unless  he  shows 
that  he  ^-as  ignorant  of  such  concealment,  imperfection,  or  inaccuracy, 
he  shall  ]ye  guilty  of  an  offence  against  this  Act ;  and,  further,  the 
iMpector  may,  by  notice  in  writing,  (whether  a  penalty  for  such  offence 
^  or  has  not  been  inflicted,)  require  the  owner,  agent,  or  maimgcr  to 
*o«e  an  accurate  plan,  such  as  is  prescribed  by  this  section,  to  be  made 
within  a  reasonable  time,  at  the  expense  of  the  owner  of  the  mine,  on  a 
'^e  of  not  leas  than  a  scale  of  two  cliains  to  one  inch,  or  on  such  other 
•cole  as  the  plan  then  used  in  the  mine  is  constructed  on. 

^  the  owner,  agent,  or  manager  fail  within  twenty  days,  or  such 
nnther  time  as  may  be  shown  to  be  necessary,  after  the  requisition  of  the 
''^"pector  to  make  or  cause  to  be  made  such  plan,  he  shall  be  guilty  of  an 
•ffence  against  this  Act  («). 

^.  Every  inspector  under  this  Act  shall  make  an  annual  report  of  his 
P'^^^cccdings  during  the  preceding  year  to  a  Secretary  of  State,  which 
'^^P<>'t  shall  be  laid  before  both  Houses  of  Parliament. 

-^  Secretary  of  State  may  at  any  time  direct  an  ins{>ector  to  make  a 

^^*^*^1  i^eport  with  respect  to  any  accident  in  a  mine  to  which  this  Act 

^Pplies,  which  accident  has  caused  loss  of  life  or  personal  injury  to  any 

2^***B,  and  in  such  case  shall  cause  such  report  to  be  made  public  at  such 

^'*^«  and  in  such  manner  as  he  thinks  expedient. 

Arbitration. 

^-  With  respect  to  arbitrations  under  this  Act,  the  following  pro- 
^**oxi«  8haU  have  effect : 

0-)  The  parties  to  the  arbitration  are  in  this  section  deemed  to  l)e 
the  owner,  agent,  or  manager  of  the  mine  on  the  one  liand, 
and  the  inspector  of  mines  (on  behalf  of  the  Secretary  of 
State)  on  the  other  : 
(^)  Each  of  the  parties  to  the  arbitration  may,  within  twenty-one 
daya  after  the  date  of  the  reference,  appoint  an  arbitrator  : 

'*)  ^ote  the  diffeivnce  from  s.  19  of  Metalliferons  Mines  Regulation  Act. 

E    K 
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(3.)  No  person  shall  act  as  arbitrator  or  umpire  imder  tbia  Aet  who.^ 
in  employeil  in  or  in  the  management  of  or  ia  inteieated  um:  ^ 
the  mine  to  which  the  arbitration  relates : 

(4.)  The  appointment  of  an  arbitrator  under  this  sectiosi  shall  be  iK^x: 
writing,  and  notice  of  the  appointment  shall  be  forthwith  i 
to  the  other  party  to  the  arbitration,  and  ahaU  not  be 
without  the  consent  of  such  other  jtarty  : 

(5.)  The  death,  removal,  or  other  cliange  in  any  of  the  partiet 
the  arbitration  sliall  not  affect  the  proceedings  under  thr 
section : 

(6.)  If  within  the  said  twenty-one  days  either  of  the  paitieB  M 
appoint  an  arbitrator,  the  arbitrator  appointed  by  the 
])arty  may  proceed  to  hear  and  determine  the  matter 
difference,  and  in  such  case  the  award  of  the  single  axbitnt- 
shall  be  final : 

(7.)  If  before  an  awanl  has  been  made  any  arbitrator  appointed  K  j^ 
either  party  die  or  become  incapable  to  act,  or  for  fouite^eo 
(lays  refuse  or  neglect  to  act,  the  party  by  whom  such  A^^ 
trator  was  appointeil  may  appoint  some  other  permn  U)  a^«t 
in  \m  i)laee  ;  and  if  he  fail  to  do  so  M-ithin  fourteen  daT>af^«r 
notice  in  writing  from  the  other  part>'  for  that  xmrpoK,  tJie 
remaining  arbitrator  may  proceed  to  hear  and  determine  lilie 
matters  in  difference,  and  in  such  ease  the  award  of  tach 
single  arbitrator  shall  be  final : 

(8.)  In  either  of  the  foregoing  cases  where  an  arbitrator  w  em- 
powereil  to  act  singly,  upon  one  of  the  parties  fidling   ^ 
appoint,  tlie  party  so  failing  may,  before  the  single  aibitra- 
tor  has  actually  proceeded  in  the  arbitration,  appoint  ^^ 
arbitrator,  who  shidl  then  act  as  if  no  failure  liad  been  n»**^** 
(9.)  If  the  arbitrators  ftiil  to  make  their  awartl  within  twenty-^** 
days  after  the  day  on  which  the  last  of  them  was  appoiJ****^ 
or  witliin  such  extended  time  (if  any)  as  may  have  *^^ 
apiK)inted  for  that  purpose  by  both  arbitratora  under  ^ 
hands,  the  matter  in  difference  shall  be  determined  by 
umpire  apiK)inted  as  hereinafter  menticmeil : 

(10.)  The  arbitrators,  before  they  enter  ujyon  the  matters  referT^ 
them,  shall  appoint  1>y  writing  under  their  hands  an  ui^ 
to  decide  on  points  on  which  they  may  differ : 

(11.)  If  the  umpire  die  or  become  incapable  to  act  before  he  has^ 
his  award,  or  refuses  to  make  his  award  within  a  reasoir 
time  after  the  matter  has  been  brought  within  his  cogniz: 
the  iK^rsons  or  i)erson  who  appointed  such  umpire  shall  f 
with  appoint  another  umpire  in  his  place  : 

(12.)  If  the  arbitrators  i-efuse  or  fail  or  for  seven  days  after  tl 
quest  of  eillier  party  neglect  to  apix)int  an  umpire,  th 
the  application  of  either  i>arty  an  lunpire  slmll  be  app 
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bj  the  chaimuui  of  the  general  or  quarter  sessions  of  the 
peace,  within  the  jurisdiction,  of  which  the  mine  Ls  situate  : 

The  decision  of  every  umpire  on  the  matters  referred  to  him 
shall  be  final : 

If  a  single  arbitrator  fail  to  make  his  award  within  twenty- 
one  days  after  the  day  on  which  he  was  appointed,  the  party 
who  appointed  him  may  appoint  another  arbitrator  to  act  in 
hit  place  : 

The  arbitrators  and  their  umpire  or  any  of  them  may  examine 
the  parties  and  their  witnesses  on  oath,  they  may  also  consult 
any  counsel,  engineer,  or  scientific  person  whom  they  may 
think  it  expedient  to  consult : 

The  payment,  if  any,  to  be  made  to  any  arbitrator  or  umpire 
for  his  services  shall  be  fixed  by  the  Secretary  of  State,  and 
together  with  the  costs  of  the  arbitration  and  award  shall  be 
paid  by  the  parties  or  one  of  them  according  as  the  awanl 
may  direct.  Such  costs  may  be  taxed  by  a  master  of  one  of 
the  superior  courts,  who,  on  the  written  application  of^ 
either  of  the  parties,  shall  ascertain  and  certify  the  proper 
amount  of  such  costs.  The  amount,  if  any,  payable  by  the 
Secretary  of  State  shall  be  paid  as  part  of  the  expenses  of 
inspectors  under  this  Act.  The  amount,  if  any,  payable 
by  the  owner,  agent,  or  manager  may  in  the  event  of  non- 
payment be  recovered  in  the  same  manner  as  penalties  imder 
this  Act: 
I  Every  person  who  is  appointed  an  arbitrator  or  umpire  under 
this  section  shall  be  a  practical  mining  engineer,  or  a  person 
accustomed  to  the  working  of  mines,  but  when  an  award  has 
been  made  under  this  section  the  arbitrator  or  umpire  who 
made  the  same  shall  he  deemed  to  have  been  duly  qualified 
as  provided  by  this  section. 

CoronerB, 
rith  respect  to  coroners'  inquests  on  the  bodies  of  persons  whose 
nay  have  been  caused  by  explosions  or  accidents  in  mines  to 
his  Act  applies,  the  following  provisions  shall  liave  effect : 
Where  a  coroner  holds  an  inquest  upon  a  body  of  any  person 
whose  death  may  have  been  caused  by  any  explosion  or  acci- 
dent, of  which  notice  is  required  by  this  Act  to  be  given  to 
the  inspector  of  the  district,  the  coroner  shall  adjourn  such 
inquest  unless  an  inspector,  or  some  person  on  behalf  of  a 
Secretary  of  State,  is  present  to  watch  the  proceedings  : 
)  The  coroner,  at  least  four  days  before  holding  the  adjourned 
inquest,  shall  send  to  the  inspector  for  the  district  notice 
in  writing  of  the  time  and  place  of  holding  the  adjourned 
inquest: 
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51.  The  following  general  rules  diall  be  olMerred,  ao  fiu*  aa  ia 
ablj  practicable,  in  eTenr  mine  to  which  this  Act  applies  : 

(1.)  An  adequate  amount  of  ventilation  shall  be  ccmslnntlT  prodacei 
in  ereiT  mine,  to  dilute  and  render  hanules»  noxious  pues  to  sodi  i^ 
extent  that  the  working  places  of  the  shafts,  leveK  itaUes^ and  muAuiBi 
of  such  mine,  and  the  travelling  roads  to  and  from  such  working  plaee^ 
f  ball  be  in  a  fit  state  for  working  and  passing  therein  (f  >• 


(0  The  repealed  Act,  23  k  24  Vict.      ordinary  drrumstanees  "  In  Br9m§k 
€.  151,  s.  10,  had  the  wotdM  "under      v.  Homfm^  (1868),  U B.  8  Q.  B.  771, 
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'  mine  in  which  inftammable  gas  has  been  found  within 
welve  months,  then  once  in  every  twenty-four  hours  if 
trionen  is  employed,  and  once  in  every  twelve  houis  if 
employed  during  any  twenty-four  hours,  a  competent 
•etent  persons,  who  shall  be  appointed  for  the  purpose, 
3  time  for  commencing  work  in  any  part  of  the  mine,  in- 
isty  lamp  that  part  of  the  mine,  and  the  roadways  leading 
all  make  a  true  report  of  the  condition  thereof,  so  far  as 
oncemed,  and  a  workman  shall  not  go  to  work  in  such 
same  and  the  roadways  leading  thereto  are  stated  to  be 
.ch  report  shall  be  recorded  without  delay  in  a  book 
kept  at  the  mine  for  the  purpose,  and  shall  be  signed  by 
ing  the  same. 

f  mine  in  which  inflammable  gas  has  not  been  found 
iceding  twelve  months,  then  once  in  every  twenty-four 
ent  i)erson  or  competent  persons,  who  shall  be  appointed 
e,  shall,  so  far  as  is  reasonably  practicable  immediately 
commencing  work  in  any  part  of  the  mine,  inspect  that 
le  and  the  roadways  leading  thereto,  and  shall  make  a 
he  contlition  thereof  so  far  as  ventilation  is  concerned, 
L  shall  not  go  to  work  in  such  part  until  the  same  and  the 
ig  thereto  are  stated  to  be  safe.  Every  report  shall  be 
at  delay  in  a  book  which  shall  be  kept  at  the  mine  for 
d  shall  be  signed  by  the  i)ei*8on  making  the  same, 
mces  to  any  place  not  in  actual  course  of  working  and 
L  be  properly  fenced  (tt)  across  the  whole  width  of  such 
to  prevent  persons  uiadvertently  entering  the  same. 
1  or  stations  shall  1)e  appointed  at  tlie  entrance  to  the 
erent  parts  of  the  mine,  as  the  case  may  require,  and  a 
not  pass  beyond  any  such  station  until  the  mine  or  part 
ond  the  same  has  been  inspected  and  stated  to  be  safe. 

jn's  Bench  held,  vnih.  required  an   outlay  of   £200  :   heM 

corresponding  words  that  the  defendant  was  liable  to  bo 

t  it  was  not  a  com-  convicted.     But  the  Court  obser\'ed 

statute  to  ventilate  that  the  statute  does  not  require  the 

ces    and    travelling-  manager  to  ''spend  his  own  money  in 

I  of  the  mine  must  be  providing  the  requisite  machinery  to 

ed  as  to  render  the  secure  proper  ventilation."    See  also 

ind    travelhng-roads  KivowIm  v.   Dickinson  (1860),  29  L. 

V.  Hopwood  (1879),  J.  M.  C.  135,  where  it  was  held  that 

17 ;  41  L.  T.  797,  the  ventilation  must  be  constantly 

rtificated  manager  of  kept  up,  Sundays  included. 

salary  of  £1  a  week,  \u)  Simpson    v.    Moore  (1874),    3 

h  an  offence  under  Couper  26.    A  fence,  consisting  of  a 

16  mine    l)eing    im-  heap  of  stones,  two  to  two  and  a  half 

ed.     The  respondent  feet  high,  and  sloping  from  five  feet 

oved  the  ventilation  at  the  base  to  eighteen  inches  at  the 

at  his  disposal,  but  top,  not  a  sufficient  fence  within  the 

:ilation  would  have  Act. 
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(6.)  If  at  any  time  it  is  found  by  the  person  for  the  time  beixi^^- 
charge  of  the  mine  or  any  part  thereof  that  by  reason  of  noxious  g 
prevailing  in  such  mine  or  such  part  thereof,  or,  of  any  cause  whate 
the  mine  or  the  said  part  is  dangerous,  eveiy  workman  shall  be  wii 
drawn  from  the  nune  or  such  part  thereof  as  is  so  found  dangeroiUj 

a  competent  jierson  who  shall  be  appointed  for  the  purpose  shall  inapt—  ■ rt 

the  mine  or  such  port  thereof  as  is  so  found  dangerous,  and  if  the  «iftng^ 
arises  from  inflammable  gas  shall  inspect  the  same  with  a  locked  safe 
lamp,  and  in  every  case  shall  make  a  true  report  of  the  condition  ofsag—— ='^=t 
mine  or  part  thereof,  and  a  workman  shall  not,  except  in  so  far  a«        - — 
necessary  for  in(j[uiiing  into  the  cause  of  danger  or  for  the  remor~ 
thereof,  or  for  exploration,  be  readmitted  into  the  mine,  or  such 
thereof  as  was  so  found  dangerous,  until  the  same  is  stated  bysQ* 
report  not  to  }ye  dongerous.     Every  such  report  shall  be  recordeil  in- 
book  which  shall  be  kept  at  the  mine  for  the  purpose,  and  ahall 
signed  by  the  person  making  the  some. 

(7.)  In  every  working  approaching  any  place  where  there  is  likely 
be  an  accumulation  of  explosive  gas,  no  lamp  or  light  other  than  aloe' 
safety  lamp  .shall  be  allowed  or  used,  and  whenever  safety  lamps 
required  by  this  Act,  or  by  the  special  rules  made  in  pursuance  of 
Act,  to  be  used,  a  competent  person  who  shall  be  appointed  for 
purpose  shall  examine  every  safety  lamp  immediately  before  it  is 
into  the  workings  for  use,  and  ascertain  it  to  be  secure  and  sectU^^^ 
locked,  and  in  any  part  of  a  mine  in  which  safety  lamps  aie  so  reqiil'^ 
to  he  used,  they  shall  not  be  used  until  they  have  been  so  examined  i*^ 
found  secure  and  securely  locked,  and  shall  not  without  due  authc^^*^ 
b3  unlocked,  and  in  the  said  }>art  of  a  mine  a  person  shall  not,  unless^  ^^ 
is  appointe<l  for  the  purpose,  have  in  his  possession  any  key  or  contriv^^^^ 
for  opening  the  lock  of  any  such  safety  lamp,  or  any  lucifer  matct^-  ^ 
apparatus  of  any  kind  for  striking  a  light. 

(8.)  Gunpowder  or  other  explosive  or  inflammable  substance  shall  <^ 
lie  used  in  the  mine  underground  as  follows  : 
(a.)  It  shall  not  be  stored  in  the  mine  : 
(6.)  It  shall  not  be  taken  into  the  mine,  except  in  a  case  or 

containing  not  more  than  four  pounds  : 
(c.)  A  workman  shall  not  have  in  use  at  one  time  in  any  one  pl» 

more  than  one  of  such  cases  or  canisters  : 
(d,)  In  charging  holes  for  blasting,  an  iron  or  steel  pricker  shall  ^      ^ 
be  used,  and  a  person  shall  not  have  in  his  poasession  in  ^ 
mine  underground  any  iron  or  steel  pricker,  and  an  iron 
steel  tamping  rod  or  stemmer  shall  not  be  used  for  njanvS^^-^^^^ 
either  the  wadding  or  the  first  part  of  the  tamping  ^  ^ 

stemming  on  the  powder : 
(e.)  A  charge  of  powder  which  has  missed  fire  fthnl]  not  be  v^^    ^' 

ranmied : 
(/)  It  shall  not  be  taken  into  or  be  in  the  possession  of  any  penon      "-^^^^^ 


OT 
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any  mine,  except  in  cartridges,  and  sliall  not  be  used,  except 
in  accordance  with  the  following  regulations,  during  three 
months  after  any  inflammable  gas  has  been  found  in  any 
sach  mine ;  namely, 

(1.)  ^  competent  person  who  shall  be  appointed  for  the 
purpose  shall,  immediately  before  firing  the  shot,  examine 
the  place  where  it  is  to  be  used,  and  the  places  contiguous 
thereto,  and  shall  not  allow  the  shot  to  be  fired  imless  he 
finds  it  safe  to  do  so,  and  a  shot  shall  not  be  fired  except 
by  or  under  the  direction  of  a  conij^etent  person  who  shall 
be  appointed  for  the  purpose  : 

(2.)  If  the  said  inflammable  gas  issued  so  freely  that  it 
showed  a  blue  cap  on  the  flame  of  the  safety  lamp,  it  shall 
only  be  used — 

(a.)  Either  in  those  cases  of  stone  drifts,  stone  work 
and    sinking  of   shafts,   in  which  the  ventilation 
is  so  imiuaged  that  the  return  air  from  the  place 
where  the  powder  is  used  passes  into  the  main 
return  aii*  course  without  passing  any  place  in  actmd 
course  of  working  ;  or 
(b.)  When  the  persons  ordinarily  employed  in  the 
mine  are  out  of  the  mine  or  out  of  the  part  of  the 
mine  where  it  is  used : 
'ig,)  Where  a  mine  is  divided  into  separate  panels  in  such  manner 
that  each  ^tanel  has  an  index)endent  intake  and  return  air- way 
irom  the  main  air  course  and  the  main  return  air  course,  the 
provisions  of  this  rule  with  respect  to  gimpowder  or  other 
explosive  inflammable  substance  shall  apply  to  etich  such 
panel  in  like  manner  as  if  it  were  a  separate  mine. 

I  Where  a  place  is  likely  to  contain  a  dangerous  accumulation  of 
r  the  working  approaching  such  place  shall  not  exceed  eight  feet  in 
1,  and  there  shall  be  constantly  kept  at  a  suflicient  distance,  not 
I  less  than  five  yards,  in  advance,  at  least  one  bore-hole  near  the 
«  of  the  working,  and  suflicient  flank  bore-holes  on  each  side. 
),)  Every  undergromid  phme  on  which  pei^sons  travel,  wliich  is  self- 
g  or  worked  by  an  engine,  windlass,  or  gin,  shall  be  provided  (if 
iding  thirty  yards  in  length)  with  some  proper  means  of  signalling 
een  the  stopping  places  and  the  ends  of  the  plane,  and  shall  be  pro- 
l  in  every  case,  at  intervals  of  not  more  than  twenty  yards,  with 
lent  man-holes  for  places  of  refuge. 

..)  Every  road  on  which  persons  travel  imderground  whei*  the  load 

iwn  by  a  horse  or  other  animal  shall  be  provided,  at  intervals  of  not 

tbfin  fifty  yards,  with  suflicient  man-holes,  or  with  a  space  for  a 

of  zefiige,  which  space  shall  be  of  suflicient  length,  and  of  at  least 
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tlii-ee  feet  in  width  between  the  waggons  running  on  the  tiamroMl 
the  Hide  of  such  rood. 

(12.)  Every  man-hole  and  space  for  a  place  of  refuge  diall  be  constant' 
kept  clear,  and  no  person  sliall  place  anything  in  a  man-hole  or  mii 
himce  so  as  to  prevent  access  thereto. 

(13.)  The  top  of  every  shaft  wliich  for  the  time  being  is  out  of  use, 
used  only  as  an  air  nhaft,  shall  be  securely  fenced. 

(14.)  The  tt>p  and  all  entrances  between  the  top  and  bottom  of  evei 
working  or  ])umping  shaft  shall  be  pro|)erly  fenced,  but  this  shall  not 
taken  to  forbid  the  temporary  removal  of  tlie  fence  for  the  purpose 
reiwiirs  or  other  oi>eration8,  if  proper  precautions  are  used. 

(15.)  Wliere  the  natural  strata  are  not  safe,  every  working  or  pumpir^Mg 
shaft  shall  be  secui-ely  cased,  lined,  or  otherwise  made  secure. 

(16.)  The  ro(jf  and  sides  of  every  travelling  road  and  working' 
shall  l)e  made  secure,  and  a  ]>erson  shall  not,  mdess  ap^iointed  for 
l»urpo8e  of  exploring  or  repiiring,  travel  or  work  in  any  such  travellii^^^^ 
load  or  working  place  which  is  not  so  made  secure. 

(17.)  When^  there  i.s  a  do\nicast  and  furnace  shaft,  and  both  sue 
shafts  are  provided  with  apparatus  in  use  for  niising  and  lowering  persoi 
♦  verj'  person  employed  in  the  mine  shall,  upon  gi^Tiig  reasonable  — ^'^      *" 
have  the  option  of  using  the  downcast  ^haft. 

(18.)  In  any  mine  which  is  usiwlly  entered  by  means  of  machine 
a  com]>etent  pei-son  of  such  age  as  piescril^ed  ]>y  this  Act  shall 
ap])ointed  for  the  puqiose  of  working  the  machinery  which  is  employed^^^^'^^^ 
in  lowering  and  i-jiising  pei-sons  thei-ein,  and  shall  attend  lor  the  said  f-'^  ^^ 
purpose  during  the  whole  time  that  any  person  is  below  ground  in  the    "*^ 
mine. 

(19.)  Every  working  shaft  used  for  the  purpose  of  drawing  minerals 
oT  for  the  lowering  or  raising  of  persons  sliall,  if  exceeding  fifty  yards  in 
dq)th,  and  not  exempted  in  writing  by  the  inspector  of  the  district,  be 
provided  with  guides  and  some  proper  means  of  communicating  distinct 
and  definite  signals  from  the  bottom  of  the  shaft  and  from  every  entrance  ^^ 

lor  the  time  being  in  work  between  the  surface  and  the  bottom  of  the  ^L<1 

shaft  to  the  surface,  and  from  the  surface  to  the  bottom  of  the  shaft  and  ^^ 

to  every  entrance  for  the  time  Wing  in  work  between  the  surface  and  the 
l»ottom  of  the  shaft. 

(20.)  A  sufficient  cover  overhead  shall  be  used  when  lowering  or 
raising  ])er8ons  in  eveiy  working  shaft,  except  where  it  is  worked  by  a  ^* 

windlass,  or  where  the  person  is  employed  about  the  pump  or  some  work 
of  repair  in  the  shaft,  or  where  a  written  exemption  is  given  by  the 
inspector  of  the  district. 

(21.)  A  single  linked  chain  shall  not  1)e  used  for  lowering  or  ndnng 
l^ersons  in  any  working  shaft  or  plane  except  for  the  short  coupling  chain 
attached  to  the  cage  or  lotul. 

(22.)  There  shall  bt»  on  the  drum  of  every  machine  used  for  lowering 
or  raising  persons  such  flanges  or  horns,  and  also  if  the  drum  ia  conical, 
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other  appliances,  oa  maj  be  sufficient  to  prevent  the  rope  from 
)ing  (•). 

13.)  There  shall  be  attached  to  every  machine  worked  by  steam, 

r,  or  mechanical  power  and  used  for  lowering  or  raising  persons,  an 

[nate  break  (x),  and  also  a  proper  indicator  (in  addition  to  any  mark 

'fihe  rope)  which  shows  to  the  person  who  works  the  maclune  the 
ion  of  the  cage  or  load  in  the  Hhaft. 
L)  Every  fly-wheel  and  all  exi)o.sed  iind  dangerous  parts  of  the 

lery  used  in  or  about  the  mine  shall  be  and  be  kept  securely 

(25.)  Every  steam  boiler  shall  lie  provided  with  a  proper  steam  gauge 
^^^  water  gauge,  to  show  respectively  the  pressure  of  steam  and  the 
*^^ight  of  water  in  the  boiler,  and  with  a  pi-oper  safety  valve. 

(26.)  After  dangerous  gas  has  1)een  found  in  any  mine,  a  Imrometer 
^uad  thermometer  shall  be  placed  above  ground  in  a  conspicuous  position 
Dear  the  entrance  to  the  mine. 

(27.)  No  person  shall  wilfully  damage,  or  without  proper  authority 
remove  or  render  useless  any  fence,  fencing,  ciising,  lining,  guide,  lueans 
of  signalling,  signal,  cover,  chain,  flange,  honi,  break,  indicator,  steam 
gauge,  water  gauge,  safety  valve,  or  other  appliance  or  thing  provided  in 
any  mine  in  compliance  with  this  Act 

(28.)  Every  perscm  shall  observe  such  directions  with  respect  to  work- 
ing as  may  be  given  to  him  with  a  view  to  comply  with  tliis  Act  or  the 
special  niles. 

(29.)  A  competent  person  or  competent  persons  who  shall  be  appointed 
for  the  purpose  shall,  once  at  least  in  every  twenty-four  hours,  examine 
the  state  of  the  external  parts  of  the  luachiuery,  and  the  state  of  the 
head  gear,  working  places,  levels,  planes,  ropes,  chains,  and  other  works 
of  the  mine  which  are  in  actual  use,  and  once  at  letist  in  eveiy  week 
shall  examine  the  state  of  the  shafts  by  which  persons  ascend  or  descend, 
and  the  guides  or  conductors  therein,  and  slmll  make  a  tine  repoi*t  of  tlie 
result  of  such  examination,  and  such  report  shall  be  recorded  in  a  book 


(p)  An  information  was  preferred 
under  this  sub-section  agamst  the 
part  owner  of  a  coal  mine,  in  whicli 
one  of  the  general  rules  regulating 
the  employment  of  machines  had  not 
been  complied  with.  The  general 
roles  were  put  up  in  various  parts  of 
the  mine,  and  the  defendants  oc- 
casionally visited  the  mine,  but  re- 
dded at  a  distance,  and  took  no  part 
in  the  management  of  tbe  mine, 
which  was  under  the  exclusive  con- 
trol of  the  certificated  manager,  who 
was  also  part  owner.  The  defendant 
was  not  examined  as  a  witness,  but 
it  was  admitted  that  he  had  not  per- 
sonslly  taken  any  means  to  enfurce 


the  ndes.  The  justices  found,  as  a 
fact,  that  the  defendant  had  taken  all 
reasonable  means  by  ])ubUshing,  and, 
to  the  best  of  his  power,  enforcinjr, 
the  ndes  as  regulations  for  the  work- 
ing of  the  mine,  to  prevent  such  non- 
compliance, and  dismissed  the  infor- 
mation :  held  that  there  was  evidence 
from  wliich  the  justices  might  pro- 
perlv  come  to  that  conclusion.  Baker 
v.  Carter  (1878),  L.  R.  8  Ex.  D. 
132  ;  47  L.  J.  M.  C.  87  ;  26  W.  R.  444. 
{x)  Nimmo  v.  Clark  (1872),  10  M. 
477.  (l*umping  gear,  though  serving 
the  puri>oso  of  a  break,  not  a  break 
within  the  Act  (23  &  24  Vict,  c 
151).) 
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to  1)6  kept  at  the  mine  for  the  purpose,  and  sh&ll  be  signed  by  the  penoi^ 
who  made  the  same  (y). 

(30.)  The  x>ersoii8  eni])loyed  in  a  mine  may  from  time  to  time  appoint 
two  of  their  number  to  in8X>ect  the  mine  at  their  own  cost,  and  t!!^* 
])erKon8  8o  appointed  Khali  be  allowed,  once  at  least  in  eveij  mon't^ 
accompanied,  if  the  owner,  a^ent,  or  manager  of  the  mine  tliinks  fit,  ^ 
himself  or  one  or  more  officers  of  the  mine,  to  go  to  every  part  of  ^ 
mine,  and  to  in8x>ect  the  shafts,  levels,  jilanes,  working  places,  letu 
air- ways,  ventilating  apparatus,  old  workings,  and  machinery,  and  sfcmJ 
be  afforded  by  the  owner,  agent,  and  numoger,  and  all  penons  in  '^ 
ndne,  every  facility  for  the  i>urpfjse  of  such  ins|K»ction,  and  shall  mak:*^ 
true  report  of  the  result  of  such  inspection,  and  such  report  shall 
rticonled  in  a  l>ook  to  be  kept  at  the  mine  for  the  purpose,  and  shall 
signed  by  the  i)er8ons  who  made  the  same. 

(31.)  The  books  nientioneil  in  this  section,  or  a  copy  thereof,  shall 
ke])t  at  the  office  at  the  mine,  and  any  inspector  under  tliis  Act,  and  a— 

person  employed  in  the  mine,  may,  at  all  reasonable  times,  inspect  a 

take  copies  of  and  extracts  from  any  such  books. 

Evcrj'  person  who  contravenes  or  does  not  comply  with  any  of  t^ 
general  rules  in  this  section  sliall  be  guilty  of  an  offence  against  tlr: 
Act ;  and  in  the  event  of  any  contravention  of  or  non-compliance  wi  - 
any  of  the  said  geneml  rules  in  the  case  of  any  mine  to  which  this  A^ 
api)lie8,  by  any  person  whomsoever,  being  proved,  the  oiKiier,  ageiT 
and  manager  shall  each  be  guilty  of  an  offence  against  this  Act,  unle; 
he  ] troves  that  he  had  taken  all  reasonable  means,  by  publishing  ar 
to  the  best  of  his  power  enforcing  the  said  rules  as  r^nlations  f 
tlie  working  of   the  mine,  to   pivvent   such  contravention  or  n< 
compliance. 

Special  Rules. 

r)2.  There  shall   l)e   estalAished   in   every  mine  to  which  this 
applies  such  rules  (referivd  to  in   tliis  Act  4us   special  rules)  fo 
conduct  and  guidance  of  the  jtei-sons  acting  in  the  management  o/ 
]iiine  or  employed  in  or  about  the  same  as,  under  the  porticula 
and  circumstances  (jf  such  mine,  may  ajipear  best  calculated  to  p 
donj^erous  accidents,  and  to  i>rovide  for  the  safety  and  proper  dir 
of  the  iiei-sons  employed  in  or  about  the  mine,  and  such  specif 
when  established,  shall  be  signed  by  the  ins}>ector  who  is  insj" 
the  district  at  the  time  such  rules  are  established,  and  shall  be  < 

{y)  Under  the  23rd  section  of  the  re-  lainpinan  had  delivered  o? 

T)ealed  23  &  24  Vict.  c.  151,  it  was  siifety-lamps  unlocked.     Di 

held  that  an  owner  of  a  mine  was  not  FkUher  (1870),  L.  R.  9  C 

liable  to  a  penalty  iu  the  absence  of  L.  J.  M.  C.  25  ;  29  L.  T. 

personal  default   when   he    had    ap-  also  liuwelU  v.   Landorr. 

pointed  a  coni]>cteut  person  to  exaniiue  L.  K.  10  Q.   H.  62  ;  44  I 

and  lock  the  safety  lamps,  and  the  25  ;  32  L.  T.  19  ;  23  W.  J 
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and  about  every  such  mine,  in  the  same  manner  a«  if  they  were 
utcted  in  this  Act 

If  any  person  (2)  who  is  hound  to  observe  the  special  rules  established 
't  any  mine,  acts  in  contravention  of  or  fails  to  comply  with  any  of 
ich  special  rules,  he  shall  be  guilty  of  an  offence  against  this  Act,  and 
Ibo  the  owner,  agent,  and  manager  of  such  mine,  unless  he  proves  that 
e  bad  taken  all  reasonable  means,  by  publishing  and  to  the  best  of  his 
ower  enforcing  the  said  rules  as  regulations  for  the  working  of  the 
line  so  as  to  prevent  such  contravention  or  non-compliance,  shall  each 
e  guilty  of  an  offence  against  this  Act. 

fi3.  TTie  owner,  agent,  or  manager  of  every  mine  to  which  this  Act 
»plies  shall  frame  and  transmit  to  the  inspector  of  the  district,  for 
iproval  by  a  Secretary  of  State,  special  rules  for  such  mine  witliin 
nee  months  after  the  commencement  of  this  Act,  or  within  tliree 
tilths  after  the  conmiencement  (if  subsequent  to  the  commencement 
iJiis  Act)  of  any  working  for  the  purpose  of  opening  a  new  mine  or 
"^Hewing  the  working  of  an  old  mine. 

^*lie  proposed  special  rules,  together  with  a  printed  notice  specifying 
b  any  objection  to  such  rules  on  the  gi*ound  of  anything  contained 
*^in  or  omitted  therefrom  may  be  sent  by  any  of  the  persons 
p^loyed  in  the  mine  to  the  inspector  of  the  district,  at  his  address, 
^^l  in  such  notice,  shall,  during  not  less  than  two  weeks  before  such 
^<  are  transmitted  to  the  inspector,  be  posted  up  in  like  manner  as  is 
►"Vided  in  this  Act  respecting  the  publication  of  special  rules  for  the 
^nuation  of  persons  employed  in  the  mine,  and  a  certificate  that  such 
^8  and  notice  have  been  so  posted  up  shall  be  sent  to  the  inspector 
-li  the  rules,  signed  by  the  person  sending  the  same. 
tf  the  rules  are  not  objected  to  by  the  Secretary  of  State  within 
"ty  days  after  their  receipt  by  the  inspector,  they  shall  be  established. 
54.  If  the  Secretary  of  State  is  of  opinion  that  the  proposed  special 
les  so  transmitted,  or  any  of  them,  do  not  sufiiciently  provide  for  the 
evention  of  dangerous  accidents  in  the  mine,  or  for  the  safety  of  the 


[z)  By  a  special  rule  made  under 
B  section,  no  person  ''employed  in 
about  the  works  "  *'  shall  go  down 
ap,  or  into  the  pit,  contrary  to  the 
ec&ons  of  the  banksman  or  the 
>ker-on."  The  workmen  had 
irer  to  terminate  their  contracts  at 
noment's  notice.  Being  dissatis- 
l  with  their  working-places,  certain 
rkmen  in  the  pit  gave  notice  of 
ir  intention  to  leave  at  once. 
ey  asked  the  hooker-on  to  allow 
im  to  ascend,  but  he  refused  to  do 
until  Uie  usual  time  for  workmen 
quit  the  mine.  The  workmen 
anded,  contrary  to  his  directions. 


They  were  held  guilty  of  a  breach  of 
the  special  rule.  Higham  v.  Wright 
(1877),  L.  R.  2  C.  P.  D.  397  ;  46  L. 
J.  M.  C.  223  ;  37  L.  T.  187. 

The  agent  of  a  mine  may  bo 
convicted  under  this  section  of  a 
breach  of  regulations  prescribed  by 
sections  51  and  52,  although  the 
mine  is  under  the  control  of  a  duly 
certificated  manager.  Owner,  agent, 
and  manager,  are  all  liable,  ''unless 
they  have  taken  all  reasonable 
means  to  prevent  a  contravention  of 
the  rules ; "  IVyiine  v.  Forrester 
(1879),  L.  R.  5  C.  P.  D.  361  ;  48  L. 
J.  M.  C.  140 ;  40  L.  T.  624. 
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pCTWM  «mplajed  in  or  about  iLc  miiu^  or  arc  iinmuoiuUr,  b(<  mifi 
within  tarty  dajB  Rfterr  the  ralv«  aiv  rt-ocivi^  by  the  iiiH]>vctor,  iibicrt  i« 
tht  nilei,  and  pn^oM'  to  tJii?  oniici,  n^^ent,  tir  inantiger  in  vnitinj  inj 
isin  theittks  liy  way  eiOwr  of  i>iui8*ion,  aU«»tiMi,«Hl«lilii' 


If  ttie  owner,  ■goil,  »r  nutnngri'  dne^  not,  witliiu  twenty  ilunifUi 
the  BtodiAcBdona  propositi  by  the  S^cKiaiy  of  State  are  rwvivcil  b; 
him,  object  in  writing  to  thtm,  tbe  propjseii  special  nUm,  will]  tn-h 
modiflcaticau,  d»D  be  utabluheil. 

If  the  owneTj  agents  i>r  mami^'cr  Bends  his  abjection  iu  wiiliug  oiibui 
the  said  twenty  dayi,  to  thu  Secretaiy  of  Stnte,  the  ataUet  ahill  "^ 
referred  to  arbitration,  m-l  the  Jjitv  of  ilie  reitapt  of  tuch  objntiMiM 
the  Secretary  of  State  rIuiII  be  dveuiud  to  be  the  datf  uf  tbi;  nbiV' 
and  the  ralea  ahtll  be  etitubllabHl  tis  ^tileil  by  ou  awnnt  mi  arliitnli<!<k 

U.  Afteri^tedal  TT]U«  arr  ektiibli»hi->l  \aulsr  thiH  Act  III  ui.viiUi»> 
the  owner,  agent,  or  mmiager  of  t^ui-h  mine  may  from  tim«  tu  tin* 
propow  in  writing  to  ilie  ini-peclor  of  the  diidrict,  for  tlio  approval  ^* 
Secietaiy  of  State,  any  aiuendmvnt  of  siith  rules  or  any  avw  •P'^fj, 
mlea,  and  the  provinons  uf  this  Art  witli  respei-t  to  the  i>ri}^uid  t^^* 
rules  ahall  apply  to  all  such  ami-nilniciil*  and  new  tuIm  iu  like  inu»^ 
aa  near  ta  maj  be,  aa  thi'y  iipply  to  tlie  unjjiiial  rule^ 

A  Secretary  of  Statt-  uiny  from  time  tu  time  propose  iti  writing  it» 
owner,  agent,  or  manyKir  o*  tlie  mine  iiny  ui-w  epeiial  mle>s  ot      * 
amendment  to  the  <p<iiiil  rales,  wiJ  the  provisions  uf  this  Art  -^^ 
respect  to  a  proponl  of  u  Si^if  Uiry  uf  Stntc  fur  moiIifyiUf>  the  ty^^"' 

rales  traDKinit  ted  hy  t] mii.i.  ,i-iiii,  i>i  niiiuut;.!-  i>t  u  itiiiii-  klmll  "f-'^* 

to  idl  sUL'h  new  Rpeoiul  miles  and  amendments  in  like  manner,  m^^ 
aa  may  be,  na  tliey  apply  to  such  proposnL 

36.  If  the  owner,  agent,  or  maungi-r  of  any  mine  to  which  Ihii  — — 
applira  makes  any  false  statement  with  respect  to  the  posting  np  <£ 
rules  and  notices,  he  shall  be  guilty  of  on  offence  against  thie  Act,  tf^ 
if  special  rules  for  any  mine  are  not  transmitted  within  the  time  limi'-^ 
by  this  Act  to  the  inspector  for  tlie  approval  of  a  Secretary  of  State,  i^ 
owner,  agent,  and  manager  of  such  mine  aball  etich  be  goilty  oif 
offence  again  lit  this  Act,  unless  he  prove  that  he  had  taken  ^  reaaona^^ 
means,  by  enforcing  to  the  beat  of  hia  power  the  provisions  of  t^* 
section,  to  secure  the  tnmsmission  of  such  rules. 

57,  For  the  purpose  of  making  knonTi  the  special  rule*  and  t£» 
provisions  of  this  Act  to  all  persons  employed  in  and  about  each  mi^ 
to  which  tbia  Act  applies,  an  absti-act  of  the  Act  supplied,  on  ttf 
application  of  the  owner,  agent,  or  manager  of  the  mine,  by  the  inspeeta" 
of  the  diatrjct  ou  behalf  of  a  Secretary  of  State,  and  an  entire  copy  • 
the  special  rules  shall  be  published  as  follows ; 

(1.)  The  owner,  agent,  or  manager  of  such  mine  slioU  cause  anc^ 
abstract  and  rules,  with  the  name  and  addren  of  tb 
inspector  of  the  district,  and  the  name  of  the  owner  '^ 
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agent  and  of  the  manager  appended  thereto,  to  be  posted  up 
in  legible  characters,  in  some  conspicuous  place  at  or  near 
the  mine,  where  they  may  be  conveniently  reatl  by  the 
persons  employed  ;  and  so  often  as  the  same  become  defaced, 
obliterated,  or  destroyed,  shall  cause  them  to  be  renewed 
with  all  reasonable  despatch  : 
L)  The  owner,  agent,  or  manager  shall  supply  a  printed  copy  of 
the  abstract  and  the  special  rules  gratis  to  each  person  em- 
ployed in  or  about  the  mine  who  applies  for  such  copy  at  the 
office  at  which  the  persons  immediately  employed  by  such 
owner,  agent,  or  manager  are  paid  : 
L)  Every  copy  of  the  special  rules  shall  be  kept  distinct  from  any 
rules  which  depend  only  on  the  contract  between  the  em- 
ployer and  employed. 
tlie  event  of  any  non-compliance  with  the  provisions  of  this 
I  by  any  person  whomsoever,  the  owner,  agent,  and  manager 
each  be  guilty  of  an  offence  against  this  Act;  but  the  owner, 
or  mana^  of  6uch  mine  shall  not  be  deemed  guilty  if  he  prove 
A  had  taken  all  reasonable  means,  by  enforcing  to  the  best  of 
ower   the   obserx-ance    of   this  section,  to   prevent   such  non- 
iance. 

Every  person  who  pulLs  down,  injures,  or  defaces  any  proposed 
I  roles,  notice,  abstract,  or  special  rules  when  posted  up  in  pur 
i  of  the  provisions  of  this  Act  with  respect  to  special  rules,  or  any 
posted  up  in  pursuance  of  the  special  rules,  shall  be  guilty  of  on 
e  against  this  Act. 

An  inspector  under  this  Act  shall,  when  required,  certify  a  copy 
I  is  shown  to  his  satisfaction  to  be  a  true  copy  of  any  special  rules, 
1  for  the  time  being  are  established  under  this  Act  in  any  mine, 
copy  so  certified  shall  be  evidence  (but  not  to  the  exclusion  of 
proof)  of  such  special  rules  and  of  the  fact  that  they  are  duly 
lahed  under  this  Act  and  have  been  signed  by  the  inspector. 


PART  III. 
Supplemental. 

PencUties, 

Every  person  employed  in  or  about  a  mine,  other  than  an  owner, 
or  manager,  who  is  guilty  of  any  act  or  omission  which  in  the 
f  an  owner,  agent,  or  manager  would  be  an  offence  against  this  Act, 
be  deemed  to  be  guilty  of  an  offence  against  this  Act. 
»7  person  who  is  guilty  of  an  offence  against  this  Act  shall  be 
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liable  to  a  penalty  not  exceeding,  if  lie  is  an  owner,  agent,  or  mana^ 
twenty  pounds,  and  if  he  is  any  other  i>er8on,  two  pounds,  for  ec^cir '■i 
offence ;  and  if  the  iu8i)ector  has  given  written  notice  of  any   simcs^  Jh 
offence,  to  a  further  penalty  not  exceeding  one  pound  for  every  day 
such  notice  that  such  offence  continues  to  be  committed  (a). 

61.  Where  a  person  who  is  an  owner,  agent,  or  manager  of  or  a  pel 
employed  in  or  about  a  mine  is  guilty  of  any  offence  against  this 
which,  in  the  opinion  of  the  court  that  tries  the  case,  is  one  which 
i-easonably  calculated  to  endanger  the  safety  of  the  persons  employed 
or  about  the  mine,  or  to  cause  serious  personal  injury  to  any  of  sa< 
])er8oii8,  or  to  cause  a  dangerous  accident,  and  was  committed 
by  the  personal  act,  personal  defaidt,  or  personal  negligence  of  tlx^ 
person  accused,  such  person  shall  be  liable,  if  the  court  is  of  opinioxz 
that  a  pecuniary  penalty  will  not  meet  the  circumstances  of  the  case,  to 
imprisonment,  with  or  without  hard  labour,  for  a  period  not  exceedixig 
three  montlis. 

If  any  person  feel  aggrieved  by  any  conviction  made  by  a  court  of 
summary  jurisdiction  on  determining  any  information  under  this  ^ct, 
by  which  conviction  imprisonment  is  adjudged  in  pursuance  of  this  sec- 
tion, or  by  which  conviction  the  sum  adjudged  to  be  paid  amounts  to  or 
exceeds  half  the  maximum  penalty,  the  person  so  aggrieved  may  apl>^ 
therefrom,  subject  to  the  conditions  and  regulations  following  : 

(1).  Tlie  appeal  shall  be  made  to  the  next  court  of  genensi^.  ^^ 
(quarter  sessions  for  the  county,  division,  or  place  in  "f^-lai^^ 
the  cause  of  appeal  has  arisen,  holden  not  less  than  tw^^=^^' 
one  days  after  the  decision  of  the  court  from  which  thi 
peal  is  made : 
(2.)  Tlie  appelLxnt  shall,  within  seven  days  after  the  cause  of  aj 
lias  arisen,  give  notice  to  the  other  party  and  to  the  coi 
simimar}' jurisdiction  of  liis  intention  to  appeal,  and  o 
groiuul  thereof : 
(3.)  The  ap}>ellAnt  shall,  immediately  after  such  notice,  entei 
11  recojjjnizance  l)efore  a  justice  of  the  peace,  with  two 
cient  sureties,  conditioned  personally  to  try  sudi  apj 
to  abide  the  judgment  of  the  court  thereon,  and  to  pay 
costs  as  may  be  awarded  by  the  court,  or  give  such  - 
security  by  deposit  of  money  or  otherwise  as  the  justice^^  ^  ^  • 
allow : 
(4.)  Tlie  justice  may,  if  he  think  lit,  on  the  appellant  enteringj^^-^  ^^v^ 
such  recognizance  or  giving  such  other  security  as  afor^^""^^*^  * 

release  him  from  custody  : 

*  it 

(5.)  The  court  of  appeal  may  adjourn  the  appeal,  and  upoxft- — ^^  ' 
hearing  thereof  they  may  confirm,  reverse,  or  modi^T"^^  ^ 

(a)  One  of  several  owners  mny  l>e      Broittt,  7  £.  &  B.   757  ;  26  I -^ 

proceeded  against  for  |)enalties  ;  li.  v.      M.  C.  183. 
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decision  of  the  court  of  summary  jurisdiction^  or  remit  the 
matter  to  the  court  of  summary  jurisdiction  with  the  opinion 
of  the  court  of  appeal  thereon,  or  make  such  other  order  in 
the  matter  as  the  court  thinks  just.  The  court  of  appeal 
may  aL«o  make  such  oixler  as  to  costs  to  be  paid  by  either 
party  as  the  court  tliinks  just 
led  that  in  Scotknd — 
This  section  shall  not  apply  to  any  conviction  made  by  a 

sheriff: 

The  term  ''entering  into  a  recognizance  before  a  justice  of  the 

peace"  shall  mean  finding  caution  with  the  clerk  of  the 

justices  of  the  peace  to  the  satisfaction  of  a  justice  of  the 

peace, and  the  term  "recognizance"  shall  mean  a  bond  of 

caution  : 

Ln  Scotland  it  shall  be  competent  to  any  person  em[x>wered  to 

appeal  by  this  section ,  to  appeal  against  a  con\'iction  by  a 

sheriff  to  the  next  circiut  court,  or  where  there  are  no  circuit 

courts  to  the  high  court  of  justiciary  at  Edinburgh,  in  the 

manner  prescribed  by  such  of  the  provisions  of  the  Act  of 

the  twentieth  year  of  the  reign  of  Xing  Geoige  the  Second, 

chapter  forty-three,  and  any  Acts  amending  the  same,  as 

relate  to  appeals  in  matters  criminal,  and  by  and  under  the 

rules,  limitations,  conditions,  and  restrictions  contained  in 

tlie  said  provisions. 

11  offences  under  this  Act  not  declared  to  be  misdemeanours, 

penalties  under  this  Act,  and  all  money  and  costs  by  this  Act 

to  be  recovered  as  penalties,  may  be  prosecuted  and  recovered 

ler  directed  by  the  Summary  Jurisdiction  Acts  before  a  court  of 

y  jurisdiction. 

edings  for  the  removal  of  a  clieck  weigher  sliall  be  deemed  to 
tter  on  which  a  court  of  summary  jurisdiction  has  authority  by 
nake  an  order  in  pursuance  of  the  Summary  Jurisdiction  Acts, 
unaiy  orders  under  this  Act  may  be  made  on  complaint  l)efore 
3f  summary  jurisdiction  in  manner  provided  by  the  Summary 
tion  Acts. 

Court  of  Summary  Jurisdiction,"  when  hearing  and  determining 

infoimation  or  complaint,  shall  be  constituted — 

I.)  In  England,  either  of  two  or  more  justices  of  the  peace  in 

petty  sessions  sitting  at  a  place  appointed  for  holding 

petty  sessions,  or  of  some  magistrate  or  officer  for  the  time 

being  empowered  by  law  to  do  alone  any  act  authorised  to 

be  done  by  more  than  one  justice  of  the  peace  and  sitting 

alone  or  with  others  at  some  court  or  other  place  appointed 

for  the  administration  of  justice  ;  or, 

h,)  In  Scotland,  of  two  or  more  justices  of  the  peace  sitting  as 

judges  in  a  justice  of  the  peace  court^  or  of  the  sheriff  or 


»»- 
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Home  other  magistrate  or  officer  for  tlie  time  being  em- 
])owered  by  law  to  do  alone  any  act  autlioriged  to  Le  done 
hy  more  tlian  one  justice  of  the  peace,  and  sitting  alone 
(»r  with  others  at  some  court  or  other  place  appointed  for  the 
administmtion  of  justice  ;  or, 
(r.)  In  Ireland,  within  tlie  police  district  of  Dublin  metropolis 

of  one  of  the  divisional  justices  of  tliat  district  sitting  at  ^ 

a  iK)lice  court  within  the  district,  and  elsewhere  of  two  or 
moi'e  ju8ticcM  of  the  peace  sitting  in  petty  sessions  at  a 
place  ap|)oiuted  for  holding  petty  sessions. 

63.  In  every  part  of  the  United  Kingdom  the  following  pTo^'i8ion^ 
i»hall  have  effect : 

(1.)  Any  com])laint  or  information'  mode  or  laid  in  pursuance  of 
thin  Act  shall  be  made  or  laid  witliin  three  months  from 
the  time  when  the  matter  of  such  complaint  or  information 
respectively  arose  : 

(2.)  The  description  of  any  offence  imder  this  Act  in  the  wonls  of 
this  Act  shall  Ik*  sufficient  in  law  : 

(3.)  Any  exception,  exemption,  proviso,  excuse,  or  qnalificatinii, 
whether  it  does  or  not  accompany  the  description  of  the 
offence  in  this  Act,  may  be  proved  by  the  defendant,  but 
need  not  1)e  specified  or  negatived  in  the  information,  and 
if  so  specifie<l  or  negatived,  no  proof  in  relation  to  the 
matters  so  specified  or  negatived  shall  be  required  on  the 
part  of  tlie  informant : 

(4.)  The  owner,  agent,  or  manager  may,  if  he  think  fit^  be  swon 
and  examined  as  an  onlinary  witness  in  the  case  where  he 
is  charged  in  red]^>ect  of  any  contravention  or  non-eompli« 
ance  by  another  person  ; 

(5.)  The  court  shall,  if  required  by  either  party,  cause  minutes  of 
the  evidence  to  be  taken  and  preserved  : 

(0.)  A  coui't  of  sunniiary  jurisdiction  shall  not  impose  a  penaltr 
under  tliis  Act  exceeding  fifty  pounds,  but  any  such  court 
may  im]>ose  that  or  any  less  penalty  for  any  one  offence, 
notwitlistanding  the  offence  involves  a  penalty  of  higher 
amount 

64.  No  pi'osecution  sliall  be  instituted  against  the  owner,  agent,  or 
manager  of  a  mine  to  which  this  Act  applies  for  any  offence  under  tliis 
Act  which  can  l>e  prosecuted  before  a  court  of  sunmiary  jurisdicticni, 
except  by  an  inspector  or  with  the  consent  in  writing  of  a  Seeretaiy  of 
Stat<» ;  and  in  the  case  of  any  offence  of  which  the  owner,  agent,  or 
manager  of  a  mine  is  not  guilty,  if  he  proves  that  he  had  taken  all  lee* 
sonable  means  to  prevent  the  commission  thereof,  an  inspector  shall  not 
institute  any  prosecution  against  such  owner,  agent,  or  manager,  if 
■i^tisfied  that  he  had  taken  such  reasonable  means  as  aforesaid. 

65.  In  Scotland  the  following  provisions  shall  have  cflfeet : 
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All  jniifldictions,  powers,  and  authorities  necessary  for  the 
conrt  of  summary  jurisdiction  \mder  this  Act  are  hereby 
conferred  on  that  court : 
Every  person  found  liable  imder  this  Act  by  a  court  of  sum- 
maiy  jurisdiction  in  any  penalty,  or  to  pay  any  money  or 
costs  by  this  Act  directed  to  be  recovered  as  penalties,  shall 
be  liable  in  default  of  immediate  payment  to  be  imprisoned 
for  a  term  not  exceeding  three  months,  and  the  conviction 
and  warrant  may  be  in  the  form  of  No.  3  of  Schedule  E.  of 
the  Summary  Procedure  Act,  1864 : 
In  Scotland  any  penalty  exceeding  fifty  pounds  shall  be  re- 
covered and  enforced  in  the  same  manner  in  which  any 
penalty  due  to  Her  Majesty  xmder  any  Act  of  Parliament 
may  be  recovered  and  enforced, 
othing  in  this  Act  shall  prevent  any  person  from  being  indicted 
under  any  other  Act  or  otherwise  to  any  other  or  higher  penalty 
hment  than  is  provided  for  any  offence  by  this  Act,  so  that  no 
e  punished  twice  for  the  same  offence. 

court  before  whom  a  person  is  charged  with  an  offence  under 
think  that  proceedings  ought  to  be  taken  against  such  person 
offence  under  any  other  Act  or  otherwise,  tiie  Court  may  ad- 
e  case  to  enable  such  proceedings  to  be  taken, 
person  who  is  the  owner,  agent,  or  manager  of  any  mine  to 
his  Act  applies,  or  the  father,  son,  or  brother  of  such  owner, 
r  manager,  shall  not  act 'as  a  court  or  member  of  a  court  of 
J  jurisdiction  in  respect  of  any  offence  under  this  Act. 
liere  a  penalty  is  imposed  under  this  Act  for  neglecting  to  send 
of  any  explosion  or  accident  or  for  any  offence  against  this  Act 
M  occasioned  loss  of  life  or  personal  injury,  a  Secretary  of  State 
he  think  fit)  direct  such  penalty  to  be  paid  to  or  distributed 
he  persons  injured,  and  the  relatives  of  any  persons  whose  death 
7e  been  occasioned  by  such  explosion,  accident,  or  offence,  or 
lome  of  them. 

dedthat — 

I  Such  persons  did  not  in  his  opinion  occasion  or  contribute  to 
occasion  the  explosion  or  accident,  and  did  not  commit  and 
were  not  parties  to  committing  the  offence  : 
The  fact  of  such  payment  or  distribution  shall  not  in  any  way 
affect  or  be  receivable  as  evidence  in  any  legal  proceeding 
relative  to  or  consequential  on  such  explosion,  accident,  or 
offence. 

aforesaid,  all  penalties  imposed  in  pursuance  of  this  Act  shall  be 

0  the  receipt  of  Her  Majesty's  Exchequer,  and  shall  be  carried  to 

solidated  Fund. 

eland  all  penalties  imposed  and  recovered  under  this  Act  shall  be 

r  r 
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applied  in  manner  directed  by  the  Fines  Act  (Ireland),  185 1,  and 
Act  amending  the  same. 

69.  The  owner,  occupier,  or  manager  of  every  mine  shall  on  the 
of  January  every  year,  and  at  any  other  time  when  required  by 
Secretary  of  State,  send  to  the  inspector  of  his  district  a  return  of 
relating  to  his  mine  in  the  form  given  in  Schedule  Four. 

Miscellaneous. 

70.  If  any  question  arises  whether  a  mine  is  a  mine  to  which  tliis 
or  the  Metalliferous  Mines  Regulation  Act,  1872,  applies,  such  qnestii 
shall  be  referred  to  a  Secretary  of  State,  whose  decision  thereon  shall 
finaL 

71.  All  notices  under  this  Act  shall  be  in  writing  or  print,  or 
in  writing  and  partly  in  print,  and  all  notices  and  documents  reqi 
by  this  Act  to  be  served  or  sent  by  or  to  an  inspector  may  be  either  d> 
livered  personally,  or  served  and  sent  by  post  by  a  prepaid  letter,  and 
served  or  sent  by  post,  shall  be  deemed  to  have  been  served  and  recei 
respectively  at  the  time  when  the  letter  containing  the  same  wonld 
delivered  in  the  ordinary  course  of  post,  and  in  proving  such  service 
sending  it  shall  be  sufficient  to  prove  that  the  letter  containing  theiioti_ 
was  properly  addressed  and  put  into  the  post 

72.  In  this  Act,  unless  the  context  otherwise  requires, — 
The  term  "  mine  "  includes  every  shaft  in  the  course  of  being 

and  every  level  and  inclined  plane  in  the  course  of  being  driyen 
commencing  or  opening  any  mine,  or  for  searching  for  or  provi- 
minerals,  and  all  the  shafts,  levels,  planes,  works,  machinery, 
ways,  and  sidings,  both  below  ground  and  above  ground,  in 
adjacent  to  a  mine  and  any  such  shaft,  level,  and  inclined  pi 
and  belonging  to  the  mine  ; 

The  term  "  shaft"  includes  pit : 

The  term  "  plan  "  includes  a  map  and  section,  and  a  correct  copr 
tracing  of  any  original  plan  as  so  defined  : 

The  term  "  owner  "  (6),  when  used  in  relation  to  any  mine,  means 
person  or  body  corporate  who  is  the  immediate  proprietor,  or 
or  occupier  of  any  mine,  or  of  any  part  thereof,  and  does  not 
elude  a  person  or  body  corporate  who  merely  receives  a  Toy^J^' 
rent,  or  fine  from  a  mine,  or  is  merely  the  proprietor  of  a 
subject  to  any  lease,  grant,  or  license  for  the  working  thereof^  o^ 
merely  the  owner  of  the  soil,  and  not  interested  in  the  miu' 
of  the  mine ;  but  any  contractor  for  the  working  of  any 
or  any  part  thereof  sliall  be  subject  to  this  Act  in  like  manner 
if  he  were  an  owners  but  so  as  not  to  exempt  the  owner  from  s^ 
liability : 

{b)  See  StoU  v.  Dickinson  (1876),  34  L.  T.  291. 
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nn  **  agent "  (c),  when  used  in  relation  to  any  mine,  means  any 

an  having,  on  behalf  of  the  owner,  care  or  direction  of  any  mine, 

r  any  part  thereof,  and  superior  to  a  manager  appointed  in  pur- 

ice  o^  this  Act : 

nn  "  Secretary  of  State  "  means  one  of  Her  Majesty's  principal 

etaries  of  State : 

xm  ^  child  '*  means  a  child  under  the  age  of  thirteen  years  : 

zm ''  yoTing  person ''  means  a  person  of  the  age  of  thirteen  years 

under  the  age  of  sixteen  years : 

rm  **  woman  **  means  a  female  of  the  age  of  sixteen  years  and 

aids : 

rm  '' Summary  Jurisdiction  Acts"  means  as  follows : 

0  England^  the  Act  of  the  session  of  the  eleventh  and  twelfth 

tan  of  the  reign  of  Her  present  Majesty,  chapter  forty-three, 

titnled  '*  An  Act  to  facilitate  the  performance  of  the  duties  of 

Btices  of  the  x)eace  out  of  sessions  within  England  and  Wales, 

ith  respect  to  summary  convictions  and  orders,"  and  any  Acts 

nending  the  same  : 

o  Scotland,  "  The  Summary  Procedure  Act,  1864  : " 

o  Ireland,  within  the  police  district  of  Dublin  MetropoUs,  the 

eta  regulating  the  powers  and  duties  of  justices  of  the  peace  for 

ich  district,  or  of  the  police  of  such  district,  and  elsewhere, 

rhe  Petty  Sessions  (Ireland)  Act,  1851,"  and  any  Act  amending 

;e8ame: 

rm  "  Court  of  Summary  Jurisdiction"  means — 

England  and  Ireland,  any  justice  or  justices  of  the  peace, 

etropolitan  police  magistrate,  stipendiary  or  other  magistrate, 

*  officer,  by  whatever  name  called,  to  whom  jurisdiction  is  given 

f  the  Summary  Jurisdiction  Acts  or  any  Acts  therein  re- 

rred  to  : 

Gotland,  any  justice  or  justices  of  the  peace,  sheriff,  or  other 

agistrate,  to  the  proceedings  before  whom  for  the  trial  or  prose- 

ition  of  any  offence,  or  for  the  recovery  of  any  penalty  xmder 

ly  Act  of  Parliament,  the  provisions  of  the  Summary  Jurisdic- 

on  Acts  may  be  applied. 

.  the  application  of  this  Act  to  Scotland — 

The  term  "  Attorney-General "  means  the  Lord  Advocate  : 

The  term  "  injunction  "  means  interdict : 

The  term  "  misdemeanour  "  means  "  crime  and  offence  : " 

The  term  **  chairman  of  quarter  sessions"  means  the  sheriff  of 

the  county  ; 
The  term  ^  sheriff'*  includes  sheriff  substitute  : 
The  term  "  attending  on  subpccna  before  a  court  of  record  " 

means  attending  on  citation  the  Court  of  Justiciaiy : 

Lb  to  who  is  **  agent,"  see  Stokes  v.  Mellor  (1876),  39  J.  P.  788. 
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(7.)  The  Queen's  and  Lord  Treasurer's  Remembrancer  shall 

form  the  duties  of  a  master  of  one  of  the  superior  coc 

imder  this  Act : 
(8.)  Tlie  term  "  stipendiary  magistrate ''  means  a  tiheaS  or  ahc 

substitute  : 
(9.)  Notices  of  explosions,  accidents,  loss  of  life,  or  personal  inji 

shall  be  deemed  to  be  sent  to  the  inspector  of  the  district 

behalf  of  the  Lord  Advocate  : 
(10.)  Section  sixteen  of  "  The  Public  Health  (Scotland)  Act»  1807^: 

shall  be  substituted  for  "  section  eight  of  the  Nuisanoes 

moval  Act  for  England,  1855,  as  amended  and  extended 

the  Sanitary  Act,  1866." 

74.  The  persons  who  at  the  commencement  of  this  Act  are  acting 
inspectors  imder  the  Acts  hereby  repealed  shall  continue  to  act  in 
some  manner  as  if  they  had  been  appointed  under  this  Act. 

75.  The  special  rules  which  at  the  commencement  of  this  Act  aie 
force  under  any  Act  hereby  repealed  in  any  mine  to  which  this  L' 
applies  shall  continue  to  be  the  special  rules  in  such  mine  until 
rules  are  established  under  this  Act  for  such  mine,  and  while  thej 
continue  shall  be  of  the  same  force  as  if  they  were  established 
this  Act. 

76.  Tlie  Acts  described  in  Schedule  Three  to  this  Act  are  hereby 
pealed  to  the  extent  in  the  third  column  of  that  Schedule  mentioned. 

Provided  that  this  repeal  shall  not  affect  anything  done  or  eaSaec^^^ 
before  tlie  commencement  of  this  Act,  and  all  offences  comnutted  anfc^^^ 
penalties  inciured  before  the  conmiencement  of  this  Act  may  be  poniahe^^^^ 
and  recovered  in  the  same  manner  as  if  this  Act  had  not  paasedL 
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SCHEDULE  I. 

Table  of  maximum  Fees  to  be  paid  in  respect  of  CeriificaUs  of  Managtn 

of  Mines. 

By  an  applicant  for  examination         .        .        .  Two  pounds. 
By  applicant  for  certificate  of  service  for  regis- 
tration    Five  shillings. 

For  copy  of  certificate Five  shillings. 
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SCHEDULE  II. 

Proc€eding$  of  Board  of  ExamincUioru. 

e  boaid  shall  meet  for  the  despatch  of  business,  and  shall  from 
time  make  such  regulations  with  respect  to  tiiie  summoning, 
[^lace,  management,  and  adjournment  of  such  meetings,  and 
f  with  respect  to  the  transaction  and  management  of  business, 
g  the  quorum  at  meetings  of  the  board,  as  they  think  fit,  subject 
Uowing  conditions : — 
The  first  meeting  shall  b^  summoned  by  the  inspector  of  the 

district,  and  shall  be  held  on  such  day  as  may  be  fixed  by  a 

Secretary  of  State ; 
An  extraordinary  meeting  may  be  held  at  any  time  on  the 

written  requisition  of  three  members  of  the  board  addressed 

to  the  chairman ; 
The  quorum  to  be  fixed  by  the  board  shall  consist  of  not  less 

than  three  members ; 
Every  question  shaU  be  decided  by  a  majority  of  votes  of  the 

members  present  and  voting  on  that  question ; 
The  names  of  the  members  present,  as  well  as  of  those  voting 

upon  each  question,  shall  be  recorded  ; 
)  No  business  shaU  be  transacted  unless  notice  in  writing  of  such 

business  has  been  sent  to  every  member  of  the  board  seven 

days  at  least  before  the  meeting. 
16  board  shall  from  time  to  time  appoint  some  person  to  be  chair- 
kd  one  other  person  to  be  vice-chairman, 
at  any  meeting  the  chairman  is  not  present  at  the  time  appointed 
ling  the  same,  the  vice-chairman  shall  be  the  chairman  of  the 
;,and  if  neither  the  chairman  nor  vice-chairman  shall  be  present, 
e  members  present  shaU  choose  some  one  of  their  nimiber  to  be 
n  of  such  meeting. 

case  of  an  equality  of  votes  at  any  meeting,  the  chairman  for  the 
ing  of  such  meeting  shall  have  a  second  or  casting  vote, 
te  appointment  of  an  examiner  may  be  made  by  a  minute  of  the 
gned  by  the  chairman. 

«  board  shall  keep  minutes  of  their  proceedings,  which  may  be 
d  or  copied  by  a  Secretary  of  State,  or  any  person  authorised  by 
inspect  or  copy  the  same. 
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SCHEDULE  III. 


Date  of  Act. 


6  &  6  Vict.  c.  99 


23  &  24  Vict.  c.  151 


25  &  26  Vict  c.  79. 


Title  of  Act. 


Extent  of  Seped. 


An  Act  to  prohibit 
emplojrment  of  women 
ana  girls  in  mines  and 
collieries,  to  regulate  the 
employment  of  boys, 
and  to  make  other  pro- 
visions relating  to  per- 
sons working  tnerein. 

An  Act  for  the  regulation 
and  inspection  of  mines. 


the  The  whole  Act  bo  hx  ul 
it  relates  to  mines  toj 
which  this  Act  Mp-j 
plies. 


An  Act  to  amend  the  law 
relating  to  coal  mines. 


Sections  one  to  five,  both 
indusive,  so  far  ib 
they  relate  to  minei 
to  which  this  Act  ap- 
plies, and  the  lendne 
of  the  Act  entinlj. 

The  whole  Act 
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35  &  86  VICT.  C.  77  (1872). 

An  Act  to  consolidate  and  amend  the  Law  relating  to  Metalliferoui  Min 

Whereas  it  is  expedient  to  amend  the  law  relating  to  the  legnlati 
and  inspection  of  mines  other  than  mines  to  which  the  Coal  Mij 
Regulation  Act,  1872,  applies  : 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Miyesty,  by  a] 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  ai 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority  gf 

the  same,  as  follows  : 

Preliminary, 

1.  This  Act  may  be  cited  as ''  The  Metalliferous  Mines  B^uktii 
Act,  1872.'' 

2.  This  Act  shall  not  come  into  operation  until  the  first  day  of  Jam 
one  thousand  eight  hundred  and  seventy-three,  which  date  is  in  this 
referred  to  as  the  commencement  of  this  Act. 

3.  This  Act  shall  apply  to  every  mine  (a)  of  whatever  descripti^^Bon 
other  than  a  mine  to  which  the  Coal  Mines  Regulation  Act,  18  -^1% 
applies. 

PART  1. 
Employment  of  Women,  Young  Persons,  and  Children. 

4.  No  boy  under  the  age  of  twelve  years  (6),  and  no  girl  or  woman  of  a*  ■*  ^1 


n 


age,  shall  be  employed  in  or  allowed  to  be  for  the  purpose  of  employm»>  ^^cneat 
in  any  mine  to  which  this  Act  applies  below  groimd. 

5.  A  boy  of  the  age  of  twelve  years  and  under  the  age  of 
years,  and  a  male  young  person  of  the  age  of  thirteen  and  under  the  s&  ^ 

of  sixteen  years  shall  not  be  employed  in  or  allowed  to  be  for  the  purp-^^^P*^ 
of  employment  in  any  mine  to  which  this  Act  applies  below  ground        -^  ^^ 
more  than  fifty-four  liours  in  any  one  week,  or  more  than  ten 
any  one  day,  or  otherwise  than  in  accordance  with  the   regulatii 
following  ;  that  is  to  say, 

(1.)  There  shall  be  allowed  an  interval  of  not  less  than  eight  ho'^^^-*^^ 
between  the  period  of  employment  on  Friday  and  the 
of  employment  on  the  following  Saturday,  and  in  other 
of  not  less  than  twelve  hours  between  each  period  of 

(a)  See  sec.  8  of  Mines  (Coal)  Regu-  (1875),  23  W.  R.  780. 
lation  Act.    A  slate  quarry  worked  by  {b)  Sec.  4  of  the  Mines  (Coal) 

means  of  underground  workings  and  says  ten, 
levels,  within  the  Act,  Sim  v.  Evans 
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ployment ;  provided  always,  that  in  the  case  of  hoju  and 
young  male  persons  whose  employment  is  at  such  distance 
from  their  ordinary  place  of  residence  that  they  do  not  return 
there  during  the  intervals  of  labour,  and  who  are  not  em- 
ployed during  more  than  forty  hours  in  any  week,  an  interval 
of  not  less  than  eight  hours  shall  be  allowed  between  each 
period  of  employment : 
L)  The  period  of  each  employment  shall  be  deemed  to  begin  at  the 
time  of  leaving  the  surface,  and  to  end  at  the  time  of  return- 
ing to  the  surface : 
L)  A  week  shall  be  deemed  to  begin  at  midnight  on  Saturday 
night,  and  to  end  at  midnight  on  the  succeeding  Saturday 
night 
lie  owner  (e)  or  agent  of  every  mine  to  which  this  Act  applies 
:eep  in  the  office  at  the  mine,  or  in  the  principal  office  of  the  mine 
jug  to  the  same  owner  in  the  district  in  which  the  mine  is  situated, 
ter,  and  shall  cause  to  be  entered  in  such  register  the  name,  age, 
ice,  and  date  of  first  employment  of  all  boys  of  the  age  of  twelve 
ider  the  age  of  thirteen  years,  and  of  all  male  young  persons  of  the 
thirteen  and  under  the  age  of  sixteen  years  who  are  employed  in 
ine  below  ground,  and  of  all  women,  young  persons,  and  children 
fed  above  ground  in  connexion  with  a  mine,  and  shall  produce 
egister  to  any  inspector  under  this  Act  at  the  mine  at  all  reason- 
mes  when  required  by  him,  and  allow  him  to  inspect  and  copy  the 

immediate  employer  of  every  boy  or  male  young  person  of  the 
foresaid,  other  than  the  owner  or  agent  of  the  mine,  before  he 
such  boy  or  male  young  person  to  be  in  any  mine  to  which  this 
plies  below  ground,  shall  report  to  the  owner  or  agent  of  such 
or  some  person  appointed  by  such  owner  or  agent,  that  he  is  about 
doy  him  in  such  mine. 

^ere  there  is  a  shaft  (cQ,  inclined  plane,  or  level  in  any  mine  to 
this  Act  applies,  whether  for  the  purpose  of  on  entrance  to  such 
>r  of  a  communication  from  one  part  to  another  part  of  such  mine, 
zsons  are  taken  up,  down  or  along  such  shaft,  plane,  or  level  by 
of  any  engine,  windlass,  or  gin,  drwen  or  worked  by  steam  or  any 
aical  power,  or  by  an  animal,  or  by  manual  labour,  a  person  shall 
allowed  to  have  charge  of  such  engine,  windlass,  or  gin,  or  of  any 
the  machinery,  ropes,  chains,  or  tackle  connected  therewith,  imless 
male  of  at  least  eighteen  years  of  age. 

sre  the  engine,  windlass,  or  gin  is  worked  by  on  animal,  the  person 

whose  direction  the  driver  of  the  animal  acts  shall,  for  the 

es  of  this  section,  be  deemed  to  be  the  person  in  charge  of  the 

ee  8.  41.     Owner  does  not,  as      elude  a  contractor. 
Coal  Jlines  Act  (s.   72),  in-  {d)  See  s.  41. 
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engine,  windlass,  or  gin,  but  such  driver  shall  not  be  nnder  twdre  yon 
of  age. 

8.  If  any  person  contravenes  or  fails  to  comply  with  any  pioviaon  of 
this  Act  with  respect  to  the  employment  of  women,  girls,  young  penoos, 
or  boys,  or  to  the  register  of  or  report  respecting  boys  and  male  yoang 
persons,  or  to  the  employment  of  persons  about  any  engine,  windkas^  or 
gin,  he  shall  be  guilty  of  an  offence  against  this  Act ;  and  in  case  of  any 
such  contravention  or  non-compliance  by  any  person  whomsoever  in  the 
case  of  any  mine,  the  owner  and  agent  of  such  mine  shall  each  be  gmlty 
of  an  offence  against  this  Act,  unless  he  proves  that  he  had  taken  ill 
reasonable  means  by  publisliing  and  to  the  best  of  his  power  enforcing 
the  provisions  of  this  Act  to  prevent  such  contravention  or  nan* 
compliance. 

If  it  appear  that  a  boy  or  young  person  (e)  or  a  person  employed  abort 
an  engine,  windlass,  or  gin,  was  employed  on  the  representation  of  »» 
parent  or  guardian  tliat  he  was  of  that  age  at  which  his  employinc^ 
would  not  be  in  contravention  of  this  Act,  and  under  the  belief  in  gP^ 
faith  that  he  was  of  that  age,  the  owner  or  agent  of  the  mine  and  ^ 
immediate  employer  shall  be  exempted  from  any  penalty,  and  the  p0i^ 
or  guardian  shall,  for  such  misrepresentation,  be  deemed  goilty  o*  ^ 
offence  against  this  Act. 

JVages, 

9.  No  wages  shall  be  paid  to  any  person  employed  in  or  about^  ^ 
mine  to  which  this  Act  applies  at  or  witliin  any  public  house,  beer  ^^^ 
or  place  for  the  sale  of  any  spirits,  wine,  l)eer,  cyder,  or  other  spiri€5"*^ 
or  fermented  liquor,  or  other  house  of  entertainment,  or  any  (^^ 
garden,  or  place  belonging  or  contiguous  thereto,  or  occupied  there"^^ 

Every  person  who  contravenes  or  fails  to  comply  with,  or 
person  to  contravene  or  fail  to  comply  with,  this  section  shall  be 
of  an  offence  against  this  Act,  and  in  the  event  of  any  such  coni 
or  non-compliance  in  the  case  of  any  mine  by  any  person  whom8oev< 
ovmer  and  agent  (/)  of  such  mine  shall  each  be  guilty  of  an 
against  this  Act,  unless  he  prove  that  he  had  taken  all  reasonable 
by  publishing  and  to  the  best  of  his  power  enforcing  the  provision  -** 
this  section  to  prevent  such  contiavention  or  non-compliance. 

Returns,  Notices,  and  Abandonment, 

10.  [Repealed  by  38  &  39  Vict  c.  39,  s.  1.] 

11.  Where  in  or  about  any  mine  to  which  this  Act  applies,  wh^P^ 
above  or  below  ground,  either — 

(e)  In  s.  16  of  Mines  (Coal)  Regu-  (/)  In  s.  16  of  Mines  (Cod) 

lation  Act,   "child,   boy,  or  young      latioii    Act,     "owner,    agent, 
person."  manager." 
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(1.)  loes  of  life  or  any  personal  injury  to  any  person  employed  in  or 
abont  the  mine  occurs  by  reason  of  any  explosion  of  gas, 
powder,  or  of  any  steam  boiler  ;  or 
(2.)  loss  of  life  or  any  serious  personal  injury  to  any  person  em- 
ployed in  or  about  the  mine  occurs  by  reason  of  any  accident 
whatever, 
ye  owner  or  agent  of  the  mine  shall,  within  twenty-four  hours  next 
ter  the  explosion  or  accident,  send  notice  in  writing  of  the  explosion 
'  accident  and  of  the  loss  of  life  or  personal  injury  occasioned  thereby 
tlie  inspector  of  the  district  on  behalf  of  a  Secretary  of  State,  and  shall 
edfy  in  such  notice  the  character  of  the  explosion  or  accident,  and  the 
imber  of  persons  killed  and  injured  respectively. 
Wlieie  any  personal  injury,  of  wliich  notice  is  required  to  be  sent 
ider  this  section,  results  in  the  death  of  the  person  injured,  notice  in 
ritiiig  of  the  death  shall  be  sent  to  the  inspector  of  the  district  on 
slialf  of  a  Secretary  of  State  within  twenty-four  hours  after  such  death 
^ines  to  the  knowledge  of  the  owner  or  agent 

£▼617  owner  or  agent  who  fails  to  act  in  compliance  with  this  section 
lall  be  guilty  of  an  offence  against  tliLs  Act. 

12.  In  any  of  the  following  coses,  namely, 

(1.)  Where  any  working  is  commenced  for  the  purpose  of  opening  a 

new  shaft  for  any  mine  to  which  this  Act  applies ; 
(2.)  Where  a  shaft  of  any  mine  to  which  this  Act  applies  is 

abandoned  or  the  working  thereof  discontinued  ; 
(3.)  Where  the  working  of  a  shaft  of  any  mine  to  which  this  Act 
applies  is  recommenced  after  any  abandonment  or  discon- 
tinuance for  a  period  exceeding  two  months ;  or, 
(4.)  Where  any  change  occurs  in  the  name  of,  or  in  the  name  of  the 
owner  or  agent  of,  a  mine  to  which  this  Act  applies, -or  in 
the  officers  of  any  incorporated  company  which  is  the  owner 
of  a  mine  to  which  this  Act  applies  ; 
le  owner  or  agent  of  such  mine  shall  give  notice  thereof  to  the  inspector 
I  the  district  within  two  months  after  such  commencement,  abandon- 
tenty  discontinuance,  recommencement,  or  change,  and  if  such  notice  is 
ot  given,  the  owner  or  agent  shall  be  guilty  of  an  offence  against  this  Act. 
Provided  that — 
(1.)  This  section  shall  apply  only  to  any  working  or  mine  in  which 
more  than  twelve  persons  are  ordinarily  employed  below 
ground ;  and 
(2.)  In  the  case  of   a  partnership  working  a  mine  within  the 
stannaries  of  Devon  and  Cornwall,  if  notice  of  every  change 
in  the  purser  of  the  partnership  is  sent  as  required  by  this 
section,  notice  of  a  change  in  the  members  of  such  partner- 
ship need  not  be  sent  in  pursuance  of  this  section. 

13.  Where  any  mine  to  which  this  Act  applies  is  abandoned  or  the 
orking  thereof  discontinued,  at  whatever  time  such  abandonment  or 
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disoontinaance  ooenned,  the  owner  thereofi  and  eraj  oQiar  pom 
interested  in  the  minendB  of  the  mine,  ehall  canae  thetopof  tiieibft 
and  any  aide  entrance  from  the  aoi&ce  to  be  and  to  be  kept  aica^ 
fenced  for  the  prevention  of  acddenta. 
Provided  that — 
(1.)  Subject  to  any  contract  to  the  contrary,  the  owner  of  tk  nuBB 
ahall,  as  between  him  and  any  other  peraon  intevealedin  As 
minerals  of  the  mine  (9),  be  liable  to  cany  into  eflbct  flni 
section,  and  to  pay  any  costs  incnned  by  any  other  poiOB 
interested  in  the  minerxils  of  the  mine  in  canyingtliiiaetioa 
into  effect : 
(2.)  Where  such  abandonment  or  discontinaanoe  has  ooennedmfte 
case  of  a  mine  before  the  passing  of  this  Ac^  thii  wAm 
shall  apply  only  to  such  shaft  or  side  entnaoe  ci  the  vSm  m 
is  situate  within  fifty  yards  of  any  highway,  road,f(Ntpft» 
or  place  of  public  resort,  or  in  open  or  unenclosed  had,  • 
not  being  situate  as  aforesaid,  is  required  by  an  inspeotarit 
writing  to  be  fenced,  on  the  ground  that  it  U  ipBodj 
dangerous: 
(3.)  Nothing  in  this  section  shall  exempt  any  person  ham.  99j 
liability  imder  any  other  Act,  or  otherwise. 
If  any  person  fail  to  act  in  conformity  with  this  section  he  sliall 
guilty  of  an  offence  against  this  Act. 

Any  shaft  or  side  entrance  which  is  not  fenced  as  required  hj 
section,  and  is  within  fifty  yards  of  any  highway,  road,  fotAgtA^ 
place  of  public  resort,  or  is  in  open  or  unenclosed  land,  or  is  required  bj 
ail  inspector  as  aforesaid  to  be  fenced,  shall  be  deemed  to  be  a  nuisance 
witliin  the  meaning  of  section  eight  of  the  Nuisances  Removal  Act  for 
England,  1855,  as  amended  and  extended  hj  the  Sanitary  Act,  1866  [h), 
14.  Where  any  mine  to  which  this  Act  applies  in  which  more  than 
twelve    persons   have    ordinarily   been    employed    below    ground  it 
abandoned,  the  owner  of  such  mine  at  the  time  of  the  abandonment 
shall,  within  three  months  after  such  abandonment,  send  to  a  Secretary 
of  State  an  accurate  plan,  on  a  scale  of  not  less  than  a  scale  of  two  chains 
to  one  inch,  or  on  such  other  scale  as  the  plan  last  used  in  the  mine  is 
constructed  on,  showing  the  boundaries  of  the  workings  of  such  mine  up 
to  the  time  of  the  abandonment,  with  the  view  of  its  being  preserved 
under  the  care  of  the  Secretary  of  State ;  but  no  person  other  than  an 
inspector  shall  be  at  liberty  to  inspect  or  to  copy  such  plan  within  ten 

ig)  Evans  v.  Afostyn  (1877),  L.  R.  royalties  ;  the  lessees  ceased  wotkijig 

2  C.  P.  D.  547 ;  47  L.  J.  M.  C.  25.  the  mine,  and  allowed  it  to  remain 

Kespondents,  owners  in  fee  of  mines  insufficiently      fenced :    held     that, 

and  minerals,  demised  lead  mines  for  though  the  lease  was  still  in  opera- 

a  term  of  years,  subject  to  rent  or  tion,  the  respondents  were  liable, 

royalties ;  lessors  had  a  lien  upon  (h)  See    note   {q)  to  Coal    Mines 

the  minerals  raised  for  such  rent  or  Regulation  Act. 
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kX8  of  its  receipt  by  the  Secretary  of  State  without  the  license  of  such 
aetuy  of  State. 

Svery  peison  who  fails  to  comply  with  this  section  shall  be  guilty  of 
oflfenoe  against  this  Act. 

Inspection. 

15.  A  Secretary  of  State  may  from  time  to  time  appoint  any  fit 
•0118  to  be  inspectors  of  mines  to  which  this  Act  applies,  and  assign 
on  their  dnties,  and  may  award  them  such  salaries  as  the  Commis- 
oers  of  Her  Majesty's  Treasury  may  approve,  and  may  remove  such 
speetors. 

N'otice  of  the  appointment  of  every  such  inspector  shall  be  published 

the  London  Gazette. 

Any  BUfih  inspector  is  referred  to  in  this  Act  as  an  inspector,  and  the 

ipeetor  of  a  district  means  the  inspector  who  is  for  the  time  being 

ogned  to  the  district  or  portion  of  the  United  Kingdom  with  reference 

which  the  term  is  used. 

Any  person  appointed  or  acting  as  inspector  under  Tlie  Coal  Mines 

gnlaiion  Act,  1872,  if  directed  by  a  Secretary  of  State  to  act  as  an 

{pector  under  this  Act  may  so  act  and  shall  be  deemed  to  be  an 

ipector  under  this  Act. 

16.  Any  person  who  practises  or  acts  or  is  a  partner  of  any  person 
lo  practises  or  acts  as  a  land  agent  or  mining  engineer,  or  as  a 
inager,  viewer,  agent,  or  valuer  of  mines,  or  arbitrator  in  any 
FeienceB  arising  between  owners,  agents,  or  managers  of  mines,  or  is 
lerwise  employed  in  or  about  any  mine  (whether  such  mine  is  one 
which  this  Act  applies  or  not),  shall  not  act  as  an  inspector  of  mines 
der  this  Act 

17.  An  inspector  under  this  Act  shall  have  power  to  do  all  or  any  of 
i  following  things  ;  namely, 

(1.)  To  make  such  examination  and  inquiry  as  may  be  necessary  to 
ascertain  whether  the  provisions  of  this  Act  relating  to 
matters  above  ground  or  below  ground  are  complied  with 
in  the  case  of  any  mine  to  which  this  Act  applies : 

(S.)  To  enter,  inspect,  and  examine  any  mine  to  which  this  Act 
applies,  and  every  part  thereof,  at  all  reasonable  times  by 
day  and  night,  but  so  as  not  to  impede  or  obstruct  the 
working  of  the  said  mine  : 

(3.)  To  examine  into  and  make  inquiry  respecting  the  state  and 
condition  of  any  mine  to  which  this  Act  applies,  or  any  part 
thereof,  and  the  ventilation  of  the  mine,  and  the  sufficiency 
of  the  special  rules  (if  any)  for  the  time  being  in  force  in  the 
mine,  and  all  matters  and  things  connected  with  or  relating 
to  the  safety  of  the  persons  employed  in  or  about  the  mine 
or  any  mine  contiguous  thereto  : 

(4.)  To  exerdse  such  other  powers  as  may  be  necessary  for  carrying 
this  Act  into  effect 
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Every  person  who  wilfully  obstructs  any  inspector  in  the  exdcutian  <^ 
bis  duty  under  this  Act,  and  every  owner  and  agent  of  a  mine 
refuses  or  neglects  to  furnish  to  the  inspector  the  means  necessary 
making  any  entry,  inspection,  examination,  or  inquiry  under  this  Act 
relation  to  such  mine,  shall  be  guilty  of  an  offence  against  this  Act 

18.  If  in  any  respect  (which  is  not  provided  against  by  any 
provision  of  this  Act,  or  by  any  special  rule)  any  inspector  find 
mine  to  which  this  Act  applies,  or  any  part  thereof,  or  any 
thing,  or  practice  in  or  connected  with  any  such  mine,  to  be  df 
or  defective,  so  as  in  his  opinion  to  threaten  or  tend  to  the  bodily  injur*  ^^ 
of  any  person,  such  inspector  may  give  notice  in  writing  thereof  to 
owner  or  agent  of  the  mine,  and  shall  state  in  such  notice  the  paiticiila] 
in  which  he  considers  such  mine,  or  any  part  thereof,  or  any 
thing,  or  practice,  to  be  dangerous  or  defective,  and  require  the 
be  remedied  ;  and  unless  the  same  be  forthwith  remedied  the  inspectoc=~* 
shall  also  report  the  same  to  a  Secretary  of  State. 

If  the  owner  or  agent  of  the  mine  objects  to  remedy  the  matte^:^ 
complained  of  in  the  notice,  he  may,  within  twenty  days  after 
receipt  of  such  notice,  send  his  objection  in  writing,  stating  the 
thereof,  to  a  Secretary  of  State ;  and  thereupon  the  matter  shall 
determined  by  arbitration  in  manner  provided  by  this  Act ;  and 
date  of  the  receipt  of  such  objection  shall  be  deemed  to  be  the  date  ol 
the  reference. 

If  the  owner  or  agent  fail  to  comply  either  with  the  requisition 
the  notice,  where  no  objection  is  sent  within  the  time  aforesaid,  or  with 
the  award  made  on  arbitration,  within  twenty  days  after  the  expiration 
of  the  time  for  objection  or  the  time  of  making  of  the  award  (as  the 
case  may  1h?),  he  shall  be  guilty  of  an  offence  against  this  Act,  and  the 
notice  and  awanl  shall  respectively  be  deemed  to  l>e  written  notice  of 
such  offence. 

Provided  that  the  court,  if  satisfied  that  the  owner  or  agent  has 
taken  active  measures  for  complying  with  the  notice  or  award,  but  has 
not,  with  reasonable  diligence,  been  able  to  complete  the  works,  mav 
adjourn  any  proceedings  taken  before  them  for  punishing  such  offence, 
and,  if  the  works  are  completed  within  a  reasonable  time,  no  penalty 
shall  be  inflicted. 

No  person  shall  be  ])recluded  by  any  agreement  from  doing  such  acts 
as  may  be  necessary  to  comply  with  the  provisions  of  this  section,  or  be 
liable  under  any  contract  to  any  penalty  or  forfeiture  for  doing 
such  acts. 

19.  The  owner  or  agent  of  every  mine  to  which  this  Act  applies  shall 
keep  in  the  office  at  the  mine,  or  in  the  principal  office  of  the  mines  be- 
longing to  the  same  owner  in  the  district  in  which  the  mine  is  situated 
an  accurate  plan  of  the  workings  of  such  mine,  showing  the  workings 
up  to  at  least  six  months  previously,  other  than  workings  which  were 
last  discontinued  at  a  date  more  than  twelve  months  before  the  com- 
mencement of  this  Act. 
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met  or  agent  of  the  mine  shall  produce  to  an  inspector  under 
at  one  of  the  aforesaid  offices,  such  plan,  and  shall,  if  requested 
ipeetor,  mark  on  such  plan  the  progress  of  the  workings  of  the 
to  the  time  of  such  production,  and  shall  allow  the  inspector  to 
the  same. 

owner  or  agent  of  any  mine  fails  to  keep  such  plan  as  is 
d  by  this  section,  or  wilfully  refuses  to  produce  or  allow  to  be 
I  inch  plan,  or  wilfully  withholds  any  portion  of  any  plan,  or 
sny  part  of  the  workings  of  his  mine,  or  produces  an  imperfect 
uttte  plan,  tmless  he  shows  that  he  was  ignorant  of  such  con- 
,  imperfection,  or  inaccuracy,  he  shall  be  guilty  of  an  offence 
[lis  Act ;  and,  further,  the  inspector  may,  by  notice  in  writing 
a  penalty  for  such  offence  has  or  has  not  been  inflicted),  require 
ir  or  agent  to  cause  an  accurate  plan,  such  as  is  prescribed  by 
on,  to  be  made  within  a  reasonable  time,  at  the  expense  of  the 

the  mine,  on  a  scale  of  not  less  than  a  scale  of  two  chains  to 
,  or  on  such  other  scale  as  the  plan  used  in  the  mine  is  con- 
on. 

owner  or  agent  fail  within  twenty  days,  or  such  further  time 
e  shown  to  be  necessary,  after  the  requisition  of  tlicinspector, 
or  cause  to  be  made  such  plan,  he  shall  be  guilty  of  an  offence 
liis  Act 

ed  that  this  section  shall  apply  only  to  a  mine  to  which  this 
lieSy  and  in  which  more  than  twelve  persons  are  ordinarily 
1  below  ground  (t). 

^ery  inspector  under  this  Act  shall  make  an  annual  report  of 
edings  during  the  prece<ling  year  to  a  Secretary  of  State,  which 
all  be  laid  before  both  Houses  of  Parliament. 
«tary  of  State  may  at  any  time  direct  an  inspector  to  make  a 
iport  with  respect  to  any  accident  in  a  mine  to  which  this  Act 
Hrhich  accident  has  caused  loss  of  life  or  personal  injury  to  any 
nd  in  such  case  shall  cause  such  report  to  be  made  public  at 
e  and  in  such  manner  as  he  thinks  expedient 

Arbitration, 

ith  respect  to  arbitrations  under  this  Act,  the  following  pro- 

tiall  have  effect : 

The  parties  to  the  arbitration  are  in  this  section  deemed  to  be 

the  owner  or  agent  of  the  mine  on  the  one  hand,  and  an 

inspector  of  mines  on  behalf  of  the  Secretary  of  State  on 

the  other : 
Each  of  the  parties  to  the  aibitration  may,  within  twenty-one 

days  after  the  date  of  the  reference,  appoint  an  arbitrator  : 

I)  Note  <£fference  from  s.  47  of  Klines  (Coal)  Regnlation  Act 


448  THE  lAW  OF  MASTER  AND  SERVANT. 

(3.)  No  person  shall  act  as  arbitrator  or  timpire  under  this  Act 
is  employed  in,  or  in  the  management  of,  or  is  inteiesU 
the  mine  to  which  the  arbitration  relates  : 

(4.)  The  appointment  of  an  arbitrator  under  this  section  shall  be  in 
writing,  and  notice  of  the  appointment  shall  be  forthwrmth 
sent  to  the  other  party  to  the  arbitration,  and  shall  not  T)e 
revoked  without  the  consent  of  such  other  party : 

(5.)  The  death,  remoyal,  or  other  change  in  any  of  the  pardes  to 
the  arbitration  shall  not  affect  the  proceedings  under  t,">ii« 
section : 

(6.)  If  within  the  said  twenty -one  days  either  of  the  parties  fiul.    to 
appoint  an  arbitrator,  the  arbitrator  appointed  by  the 
party  may  proceed  to  hear  and  determine  the  matter 
difference,  and  in  such  case  the  award  of  the  single 
shall  be  final : 

(7.)  If  before  an  award  has  been  made  any  arbitrator  appointed 

either  party  die  or  become  incapable  to  act,  or  for  fourt^ss^sxi 
days  refuse  or  neglect  to  act,  the  party  by  whom  such 
trator  was  appointed  may  appoint  some  other  person  to 
in  his  place  ;  and  if  he  fail  to  do  so  within  fourteen 
after  notice  in  writing  from  the  other  party  for  that 
the  remaining  arbitrator  may  proceed  to  hear  and  detennm 
the  matters  in  difference,  and  in  such  case  the  award  of  scs^cli 
single  arbitrator  shall  be  final : 

(8.)  In  either  of  the  foregoing  cases  where  an  arbitrator  is  e^c«*" 
powered  to  act  singly,  upon  one  of  the  parties  fedlin^  ^ 
appoint,  the  party  so  failing  may,  before  the  single  ar"'**' 
trator  has  actually  proceeded  in  the  arbitration,  appoint  ^ 
arbitrator,  who  shall  then  act  as  if  no  failure  had 
made  : 

(9.)  If  the  arbitrators  fail  to  make  their  award  within  twenty-c^"^ 
days  after  the  day  on  which  the  last  of  them  was  appoin 
or  within  such  extended  time  (if  any)  as  may  have 
appointed  for  that  purpose  by  both  arbitrators  under  th-^  ^^ 


hands,  the  matter  in  difference  shall  be  determined  by  "  '    ^" 
umpire  appointed  as  hereinafter  mentioned : 
(10.)  The  arbitrators,  before  they  enter  upon  the  matters  referred 


them,  shall  appoint  by  writing  under  their  hands  an  ump^ 

to  decide  on  points  on  which  they  may  differ :  , 

(11.)  If  the  umpire  die  or  become  incapable  to  act  before  he  ' 
made  his  award,  or  refuses  to  make  his  award  within  a 
sonable  time  after  the  matter  has  been  brought  within 
cognizance,  the  persons  or  person  who  appointed  such  umpir^ 
shall  forthwith  appoint  another  umpire  in  his  place : 

(12.)  If  the  arbitrators  fail  or  refuse  or  for  seven  days  after  t 
request  of  either  party  neglect  to  appoint  an  umpire,  then 
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the  application  of  either  party  an  umpire  shall  be  appointed 
by  the  chairman  of  the  general  or  quarter  sessions  of  the 
peace  within  the  jurisdiction  of  wliich  the  mine  is  situate  : 

13.)  The  decision  of  every  umpire  on  the  matters  referred  to  him 
shall  he  final : 

14.)  If  a  single  arbitrator  fail  to  make  his  award  within  twenty- 
one  days  after  the  day  on  which  he  was  appointed,  the  })arty 
who  appointed  him  may  appoint  another  arbitrator  to  act  in 
hia  place  : 

L6.)  The  arbitrators  and  their  umpire,  or  any  of  them,  may  examine 
the  parties  and  their  witnesses  on  oath,  they  may  also  consult 
any  counsel,  engineer,  or  scientific  person  whom  they  may 
think  it  exi>edient  to  consult : 

L6.)  The  payment,  if  any,  to  be  made  to  any  arbitrator  or  umpire 
for  his  serviccH  shall  be  fixed  by  the  Secretary  of  State,  and 
together  with  the  costs  of  the  arbitration  and  award  shall  be 
paid  by  the  parties  or  one  of  them  according  as  the  award 
may  direct.  Such  costs  nuiy  be  taxed  by  a  master  of  one  of 
the  superior  courts,  who,  on  the  written  application  of  either 
of  the  parties,  shall  ascertain  and  certify  the  proper  amount 
of  such  costs.  The  amount,  if  tmy,  payable  by  the  Secretary 
of  State  shalL  be  paid  as  part  of  the  expenses  of  inspectors 
under  this  Act.  The  amount,  if  any,  payable  by  the  owner 
or  agent  may  in  the  event  of  nonpayment  be  recovered  in 
the  same  manner  as  penalties  under  this  Act : 

L7.)  Every  person  who  is  appointed  an  arbitrator  or  umpire  imdcr 
this  section  shall  be  a  practical  mining  engineer,  or  a  person 
accustomed  to  the  working  of  mines,  but  when  an  award  has 
been  made  under  this  section  the  arbitrator  or  umpire  who 
made  the  same  shall  be  deemed  to  have  been  duly  qualified 
as  provided  by  this  section. 

Coroners. 

With  respect  to  coroners'  inquests  on  the  bodies  of  persons  whose 
may  have  been  caused  by  explosions  or  accidents  in  mines  to  which 
.ct  applies,  the  following  provisions  shall  have  effect : 
L.)  '^^ere  a  coroner  holds  an  inquest  upon  a  body  of  any  person 
whose  death  may  have  been  caused  by  any  explosion  or  acci- 
dent»  of  which  notice  is  nn^uired  by  tliis  Act  to  be  given  to 
the  inspector  of  the  district,  the  coroner  shall  adjourn  such 
inquest  unless  an  inspector,  or  some  person  on  behalf  of  a 
Secretary  of  State,  is  present  to  watch  the  proceedings  : 
t)  The  coroner,  at  least  four  days  before  holding  the  adjourned 
inquest,  shall  send  to  the  inspector  of  the  district  notice  in 
writing  of  the  time  and  place  of  holding  the  adjourned 
inquest : 

o  o 
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(3.)  Tlie  coroner,  before  the  adjonminenty  may  take  evidence  to 
identify  the  body,  and  may  order  the  interment  thereof: 

(4.)  If  an  explosion  or  accident  hau  not  occasioned  the  death  of 
more  than  one  person,  and  the  coroner  }ia8  sent  to  the  in- 
spector of  the  district  notice  of  the  time  and  place  of  holding 
tlio  inquest  not  less  than  forty-eight  hours  before  the  time  of 
liolding  the  some,  it  shall  not  be  imperative  on  him  to  adjoon 
such  inquest  in  pursuance  of  this  section,  if  the  majoiitj  of 
the  jury  think  it  unnecessary  so  to  adjourn  : 

(5.)  An  inspector  sliall  be  at  liberty  at  any  such  inquest  to  ezamine 
any  witness,  subject  nevertheless  to  the  order  of  the  coroiDer : 

(6.)  Where  evidence  is  given  at  an  inquest  at  which  an  inspector  is 
not  present  of  any  neglect  as  liaving  caused  or  contrilmted 
to  the  explosion  or  accident,  or  of  any  defect  in  or  about  the 
mine  appearing  to  the  coroner  or  jury  to  require  a  remedy, 
the  coroner  shall  send  to  the  inspector  of  the  district  netiee 
in  writing  of  such  neglect  or  de£ault : 

(7.)  Any  person  having  a  personal  interest  in  or  employed  in  or  in 
the  management  of  the  mine  in  whicli  the  explosion  or  wt' 
dent  occurred  shall  not  be  qualified  to  serve  on  the  \By 
empannelled  on  the  inquest ;  and  it  shall  be  the  duty  of  the 
constable  or  other  officer  not  to  summon  any  perwrn  dia^ 
qualified  under  this  provision,  and  it  shall  be  the  duty  of  tbe 
coroner  not  to  allow  any  such  person  to  be  sworn  or  to  at 
on  the  jury. 
Every  person  who  fails  to  comply  with  the  provisions  of  this  lectioB 
shall  be  guilty  of  an  offence  against  this  Act. 


PART  II. 
Rules. 

General  links. 

23.  The  following  general  rules  shall,  so  far  as  may  be  raaioitf^T 
practicable,  be  observed  in  every  mine  to  which  this  Act  appHes : 

(1.)  An  adequate  amount  of  ventilation  shall  be  constantly  prodncfid 
in  every  mine  to  such  an  extent  that  the  shafts,  winzes,  sumps,  k^ 
underground  stables,  and  working  places  of  such  mine,  and  the  tzavdl^ 
roads  to  and  from  such  working  places,  shall  be  in  a  fit  state  forwo^^ 
and  passing  therein. 

(2.)  Gunpowder  or  other  explosive  or  inflammable  substanoeil^ 
only  be  used  undei^ground  in  the  mine  as  follows  : 
(a.)  It  shall  not  be  stored  in  the  mine  : 
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(6.)  It  shall  not  be  taken  into  the  mine,  except  in  a  case  or  canister 

containing  not  more  than  four  pounds  : 
(c.)  A  workman  shall  not  have  in  use  at  one  time  in  any  one  place 

more  than  one  of  such  cases  or  canisters  : 
(({.}  In  chaT)(ing  holes  for  blasting,  except  in  mines  excepted  from  the 
operation  of  this  section  by  the  Secretary  of  State,  an  iron  or 
steel  pricker  shall  not  be  used,  and  a  person  shall  not  have 
in  his  possession  in  the  mine  underground  any  iron  or  steel 
pricker,  and  an  iron  or  steel  tamping  rod  or  stemmer  shall 
not  be  used  for  ramming  either  the  wadding  or  the  first  part 
of  the  tamping  or  stemming  on  the  powder  : 
(<•)  A  chai^  of  powder  which  has  missed  iii-e  shall  not  be  im- 
lammed : 
!3.)  Ereiy  underground  plane  on  which  persons  travel,  whidi  is  self- 
IQ^  or  worked  by  an  engine,  windlass,  or  gin,  shall  be  provided  (if 
ieeding  thirty  yards  in  length)  with  suuie  proper  means  of  signalling 
w«en  the  stopping  places  and  the  ends  of  the  plane,  and  shall  be 
Tided  in  every  case,  at  inter\'als  of  not  more  than  twenty  yards,  with 
icient  man-holes  for  places  of  refuge. 

L)  £yery  road  on  which  persons  travel  underground^  where  the 
luce  of  the  mine  in  transit  exceeds  ten  tons  in  any  one  hour  over 
purt  thereof,  and  where  the  load  is  drawn  by  a  horse  or  other 
Did,  ahall  be  provided,  at  intervals  of  not  more  than  one  hundred 
l«y  with  sufficient  spaces  for  places  of  refuge,  each  of  which  spaces 
I  be  of  sufficient  length,  and  of  at  least  tliree  feet  in  width  between 
Waggons  running  on  the  tramroad  and  the  side  of  the  road ;  and  the 
^etarj  of  State  may,  if  he  see  fit,  require  the  ins^jector  to  certify 
ither  the  produce  6f  the  mine  in  transit  on  the  road  aforesaid  does  or 
I  not  ordinarily  exceed  the  weight  as  aforesaid. 
y)  Every  man-hole  and  space  for  a  place  of  refuge  shall  be  constantly 
ft  clear,  and  no  person  sliall  place  an^'thing  in  a  man-hole  or  such 
ee  80  as  to  prevent  access  thereto. 

6.)  The  top  of  every  shaft  which  was  oi)ened  before  the  commence- 
it  of  the  actual  working  for  the  time  lieihg  of  the  mine,  and  has  not 
Q  used  during  such  actual  working,  shall,  if  so  required  in  writing 
iie  inipector  of  the  district,  be  securely  fenced,  and  the  top  of  every 
IT  shaft  which  for  the  time  being  is  out  of  use,  or  used  only  as  an  air 
I,  ahall  be  securely  fenced. 

'•)  The  top  and  all  entrances  between  the  top  and  bottom  of  every 
long  or  pumping  shaft  shall  be  properly  fenced,  but  this  shall  not 
■ken  to  forbid  the  temporary  removal  of  the  fence  for  the  purpose  of 
art  or  other  operations,  if  proper  precautions  are  used, 
k.)  Wbnre  the  natural  strata  are  not  safe,  every  working  or  pumping 
t  shall  be  secnrely  cased,  lined,  or  otherwise  made  secure. 
K)  Where  one  portion  of  a  shaft  is  used  for  the  ascent  and  descent 
lenons  by  ladders  or  a  man-engine,  and  another  portion  of  the  same 

o  o  2 
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ebAft  is  nst^  for  raising  the  material  gotten  in  the  mine,  the  first-men* 
tioned  X)oition  shall  be  cased  or  otherwise  securely  fenced  off  from  the 
last-mentioned  portion. 

(10.)    Every  working  shaft  in  which  persons  are  raised  shall,  i£ 
exceeding  fifty  yards  in  deptb,  and  not  exempted  in  writing  by  the 
inspector  of  the  district,  be  provided  with  goides  and  some  proper 
means  of  communicating  distinct  and  definite  signals  from  the  bottau. 
of  the  shaft  and  from  every  entrance  for  the  time  being  in  workbetweeca. 
the  surface  and  the  bottom  of  the  shaft  to  the  surface,  and  from  th^ 
surface  to  the  bottom  of  the  shaft  and  to  every  entrance  for  the  tim^ 
being  in  work  between  the  surface  and  the  bottom  of  the  shaft. 

(11.)  A  sufficient  cover  overhead  shall  be  used  when  lowenog 
raising  persons  in  every  working  shaft,  except  where  it  is  worked  by 
windlass,  or  where  the  person  is  employed  about  the  pump  or  nooes 
work  of  repair  in  the  shaft,  or  where  a  written  exemption  is  given  b^ 
the  inspector  of  the  district. 

(12.)  A  single  linked  chain  shall  not  be  used  for  lowering  or  rtiimp^ 
persons  in  any  working  shaft  or  plane  except  for  the  short  conpliBS^ 
chain  attached  to  the  cage  or  load. 

(13.)  Tliere  shall  be  on  the  drum  of  every  machine  used  for  lowering 
or  raising  persons  such  flanges  or  horns,  and  also,  if  the  drum  is  eonieity 
such  other  appliances,  as  may  be  sufficient  to  prevent  the  rope  ftooo. 
sb'pping. 

(14.)  There  shall  be  attached  to  every  machine  worked  bj  steinif 
water,  or  mechanical  power,  and  used  for  lowering  or  raising  penoo8» 
an  adequate  break,  and  also  a  proper  indicator  (in  addition  to  any  mvk 
on  the  rope)  which  shows  to  the  person  who  works  the  machine  the 
position  of  the  cage  or  load  in  the  shaft 

(15.)  A  ladder  permanently  used  for  the  ascent  or  descent  of  peiwns 
in  the  mine  shall  not  be  fixed  in  a  vertical  or  overhanging  position,  (0^ 
fthall  be  inclined  at  the  most  convenient  angle  which  the  space  in  vhkh 
the  ladder  is  fixed  allows,  and  every  such  ladder  shall  have  substtatiil 
platforms  at  inter^^als  of  not  more  than  twenty  yards. 

(16.)  If  more  than  twelve  persons  are  ordinarily  employed  in  the 
mine  below  ground,  sufficient  acconmiodation  shall  be  provided  abo** 
ground  near  the  principal  entrance  of  the  mine,  and  not  in  the  engio^       } 
house  or  boiler-house,  for  enabling  the  persons  employed  in  the  min^^ 
conveniently  dry  and  change  their  dresses. 

(17.)  Every  fly-wheel  and  all  exposed  and  dangerous  paits  of  ^ 
machinery  used  in  or  about  the  mine  shall  be  and  be  kept  aeeo^^ 
fenced. 

(18.)  Every  steam  boiler  shall  be  provided  with  a  proper  steam  g^^*^ 
and  water  gauge,  to  show  respectively  the  pressure  of  steam  and  '^^ 
height  of  water  in  the  boiler,  and  with  a  proper  safety  valve. 

(19.)  No  person  shall  wilfully  damage,  or  without  proper  «atho^^  % 
remove  or  render  useless,  any  fencing,  casing,  lining,  guide,  mean^ 
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lallingy  signal,  cover,  chain,  flange,  horn,  break,  indicator,  ladder, 
fcform,  steam  gauge,  water  gauge,  safety  valve,  or  other  appliance  or 
ig  provided  in  any  mine  in  compliance  with  this  Act 
Bwy  person  who  contravenes  or  does  not  comply  with  any  of  the 
eal  rales  in  this  section  shall  be  guilty  of  an  offence  against  this  Act, 
.  in  the  event  of  any  contravention  of  or  non-compliance  with  any  of 
nid  general  rules  in  the  case  of  any  mine  to  which  this  Act  applies, 
any  person  whomsoever,  being  proved,  tlie  o^'ner  and  agent  of  such 
yt  shall  each  be  guilty  of  on  ofience  against  this  Act,  unless  he  proves 
t  he  bad  taken  all  reasonable  means  by  publishing  and  to  the  best  of 
power  enforcing  the  said  rules  as  r^ulations  for  the  working  of  the 
le  to  prevent  such  contravention  or  non-compliance. 

Special  Rules. 

4  The  owner  or  agent  of  any  mine  to  which  this  Act  applies  may, 
le  think  fit,  transmit  to  the  inspector  of  the  district,  for  approval  by 
Boetary  of  State,  rules  (referred  to  in  this  Act  as  special  rules)  for 
etwdnet  and  guidance  of  the  persons  acting  in  the  management  of 
b  mine,  or  employed  in  or  about  the  same,  so  as  to  prevent  dangerous 
dents,  and  to  provide  for  the  safety  and  proper  discipline  of  the 
1008  employed  in  or  about  the  mine,  and  such  special  rules,  when 
bliahed,  shall  be  signed  by  the  inspector  who  is  inspector  of  the 
net  at  the  time  such  rules  are  established,  and  shall  be  observed  in 
about  every  such  mine  in  the  same  manner  as  if  they  were  enacted 
bis  Act 

*  any  person  who  is  bound  to  observe  the  special  rules  established 
any  mine  acts  in  contravention  of  or  fails  to  comply  with  any  of 
1  special  rules,  he  shall  be  guilty  of  an  ofience  against  this  Act,  and 
the  owner  and  agent  of  such  mine  shall  each  be  guilty  of  an  offience 
ist  this  Act,  unless  he  proves  that  he  had  token  all  reasonable 
IS  by  publishing  and  to  tlie  best  of  his  power  enforcing  the  said 
I  as  regulations  for  the  working  of  the  mine  to  prevent  such  contra- 
ion  or  non-compliance. 

.  The  proposed  special  rules,  together  with  a  printed  notice  speci- 
l  that  any  objection  to  sucli  rules  on  the  ground  of  anything 
lined  therein  or  omitted  therefrom  may  be  sent  by  any  of  the 
mB  employed  in  the  mine  to  the  inspector  of  the  district,  at  his 
en,  stated  in  such  notice,  shall,  during  not  less  than  two  weeks 
*e  such  rules  are  transmitted  to  the  inspector,  be  posted  up  in  like 
ner  as  is  provided  in  this  Act  respecting  the  publication  of  special 
I  for  the  information  of  persons  employed  in  the  mine,  and  a  certi- 
s  that  such  rules  and  notice  have  been  so  posted  up  shall  be  sent  to 
napectoT  with  the  rules  signed  by  the  person  sending  the  same. 
the  roles  are  not  objected  to  by  the  Secretary  of  State  within  forty 
alter  their  receipt  by  the  inspector  they  shall  be  established. 
the  owner  or  agent  makes  any  false  statement  with  respect  to  the 
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posting  up  of  the  rules  and  notices  he  shall  be  guilty  of  an  offence 
o^inst  this  Act 

26.  If  the  Secretary  of  State  is  of  opinion  that  the  proposed  speaai. 
rules  so  tninsniitted,  or  any  of  them,  do  not  sufficiently  provide  for  tlie 
])revention  of  dangerous  accidents  in  the  mine,  or  for  the  sa&tj  of  the 
persons  employed  in  or  about  the  mine,  or  are  unreasonable,  he  mar, 
within  forty  days  after  the  rules  are  received  by  the  inspector,  object  to 
the  rules,  and  propose  to  the  owner  or  agent  in  writing  any  modifict* 
tions  in  the  rules  by  way  either  of  omission,  alteration,  subrtittitioDf  or 
addition. 

If  the  owner  or  agent  do  not,  within  twenty  days  after  the  modifica- 
tions proposed  by  the  Secretary  of  State  are  received  by  him,  object  in 
Avriting  to  them,  the  proposed  special  rules,  with  such  modifications, 
ithall  be  established. 

If  the  owner  or  agent  sends  his  objection  in  writing  within  the  aid 
twenty  days  to  the  Secretary  of  State,  the  matter  shall  be  zefened  to 
arbitration,  and  the  date  of  the  receipt  of  such  objection  by  theSecretiiT 
of  State  shall  be  deemed  to  be  the  date  of  the  reference,  and  the  nks 
shall  be  established  as  settled  by  an  award  on  arbitration. 

27.  After  special  rules  are  established  under  this  Act  in  any  ndnfi 
the  owner  or  agent  of  such  mine  may  from  time  to  time  propoie  in 
writing  to  the  inspector  of  the  district  for  the  approval  of  a  Seci^aiy  ^ 
State  any  amen<lnient  of  such  rules  or  any  new  special  rules,  and  tbe 
provisions  of  this  Act  with  respect  to  the  original  special  rules  i>haV^ 
apply  to  all  such  amendments  and  new  rules  in  like  manner,  as  near  ^ 
may  be,  as  they  apply  to  the  original  rules. 

A  Secretary  of  State  may  from  time  to  time  propose  in  writing  to  tJ^ 
owner  or  agent  of  a  mine  in  which  there  are  no  special  rules,  any  spec*^ 
rules,  and  to  the  owner  or  .agent  of  a  mine  in  which  there  are  spec:^^ 
rules,  any  new  special  rules,  or  any  lunendment  to  such  special  nil«=^ 
and  the  provisions  of  this  Act  with  respect  to  a  proposal  of  the  Secreta--^^ 
of  Stite  for  modifying  the  special  rules  transmitted  by  the  owner  ^^ 
agent  of  a  mine  shall  apply  ^to  all  such  proposed  special  rules,  ne 
8i)ecial  rules,  and  amendments  in  like  manner,  as  near  as  may  be,as  the^^ 
apply  to  such  proposid. 

28.  For  the  purpose  of  making  known  the  special  rules  (if  any) 
the  provisions  of  this  Act  to  all  persons  employed  in  and  about 
mine  to  which  this  Act  applies,  an  abstract  of  the  Act  supplied,  on  the^ 
application  of  the  owner  or  agent  of  the  mine,  by  tlie  inspector  of  the    ' 
district  on  behalf  of  a  Secretary  of  State,  and  on  entire  copy  of  the 
special  rules  (if  any)  shall  be  publislied  as  follows  : 

(1.)  The  owner  or  agent  of  such  mine  shall  cause  such  abstract  and 
rules  (if  any),  with  the  name  and  address  of  the  inspector  of 
the  district,  and  the  name  of  the  owner  or  agent  appended 
tliereto,  to  be  posted  up  in  legible  characters,  in  aome  con- 
spicuous place  at  or  near  tlie  mine,  where  they  may  be  con- 
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▼eniently  read  by  the  penon  employed ;  and  so  often  as  the 
same  heoome  defiaced,  obliterated,  or  destroyed^  shall  cause 
them  to  be  renewed  with  all  reasonable  despatch  : 
(i.)  The  owner  or  agent  shall  supply  a  printed  copy  of  the  al>stract 
and  the  special  rules  (if  any)  gratis  to  each  person  employed 
in  or  about  the  mine  who  applies  for  hucIi  copy  at  the  otfice 
at  which  the  personn  immediately  employed  by  such  owner 
or  agent  are  paid : 
(3.)  Ever}'  copy  of  the  s^iecial  rules  slioll  be  kejit  distinct  from  any 
rules  which    depend  only  on  the   contract    betM'een  the 
employer  and  employed. 
If  any  owner  or  agent  fail  to  act  in  compliance  with  thiti  section  he 
•hall  be  guilty  of  an  offence  against  this  Act,  but  the  owner  shall  not  be 
deemed  guilty  if  he  ]>i-ove  that  he  has  taken  all  reasf>nable  means, 
by  enforcing  the  observance  of  this  section,  to  prevent   such  non- 
eompliance. 

L  Every  person  who  pulLi  down,  injures,  or  defaces  any  proposed 
rules,  notice,  abstract,  or  special  lailes  when  posted  up  in  pur- 
•lumce  of  the  provisions  of  this  Act  with  res[)ect  to  special  rules,  or 
y  notice  posted  up  in  pursuance  of  the  speciid  rules,  shall  be  guilty  ot 
offence  against  tliis  Act. 
30.  An  inspector  under  this  Act  shall,  when  re(|uired,  certify  a  copy 
which  is  shown  to  his  satisfaction  to  be  a  true  copy  of  any  special  rules 
whidi  for  the  time  being  are  establislied  under  thLs  Act  in  any  nune,  and 
a  jK>py  so  certified  shall  be  evidence  (but  not  to  the  exclusion  of  other 
proof)  of  such  special  rules  and  of  tlie  fact  that  they  are  duly  established 
under  this  Act,  and  have  been  signed  by  the  inspector. 


PART    III. 

SUPPLEMEM7AL. 

Penaltiea. 

31.  Every  person  employed  in  or  about  a  mine,  other  than  an  owner 
er  agent,  who  is  guilty  of  any  act  or  omission  wldch  in  the  case  of  an 
owner  or  agent  would  1m*  an  offence  against  tlus  Act,  shall  be  deemed  to 
be  guilty  of  on  offence  against  this  Act, 

Eveiy  person  who  is  guilty  of  an  offence  against  this  Act  shall  be 
liable  to  a  penalty  not  exceeding,  if  he  is  on  ont'ner  or  agent,  twenty 
pounds,  and  if  he  is  any  other  ])er8(m  two  pounds,  for  vtaich  offence  ;  and 
if  an  inspector  has  given  wiitten  notice  of  tuiy  8uch  offence,  to  a  further 
penalty  not  exceeding  one  pound  for  every  day  after  Huch  notice  that  such 
offence  continues  to  be  committed. 

32.  Where  a  person  who  is  an  owner  or  agent  or  a  person  employed 
in  or  about  a  mine  is  guilty  of  any  offence  against  this  Act  which,  in  the 
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shaft  is  U8t^  for  raising  the  material  gotten  in  the  mine,  the  first-m^ 
tioned  poition  shall  be  cased  or  otherwise  securely  fenced  off  from  tt:^ 
last-mentioned  portion. 

(10.)   Every  working  shaft  in  which  persons  arc  raised  shdl, 
exceeding  fifty  yanls  in  depth,  and  not  exempted  in  writing  by  "^ 
inspector  of  the  dintrict,  be  provided  with  guides  and  some  proj^^ 
means  of  communicating  distinct  and  definite  signals  from  the  bottooi 
of  the  shaft  and  from  every  entrance  for  the  time  being  in  work  between 
the  surface  and  the  bottom  of  the  shaft  to  the  surface,  and  from  the 
surface  to  the  bottom  of  the  shaft  and  to  every  entrance  for  the  time 
being  in  work  between  the  surface  and  the  bottom  of  the  shaft 

(11.)  A  sufficient  cover  overhead  shall  be  used  when  loweDDgor 
raising  persons  in  every  working  shaft,  except  where  it  is  worked  hj  a 
windlass,  or  where  the  person  is  employed  about  the  pump  or  Mme 
work  of  repair  in  the  shaft,  or  where  a  written  exemption  is  given  hy 
the  inspector  of  the  district. 

(12.)  A  single  linked  chain  shall  not  be  used  for  lowering  or  niiinf; 
persons  in  any  working  shaft  or  plane  except  for  the  short  coopliBS 
chain  attached  to  the  cage  or  load. 

(13.)  There  shall  be  on  the  drum  of  every  machine  used  for  loweriii^ 
or  raising  persons  such  flanges  or  horns,  and  also,  if  the  drum  is  conialv 
such  other  appliances,  as  may  be  sufficient  to  prevent  the  n>pe  from 
slipping. 

(14.)  There  shall  be  attached  to  every  machine  worked  by  itemif 
water,  or  mechanical  power,  and  used  for  lowering  or  raising  penoo^ 
an  adequate  break,  and  also  a  proper  indicator  (in  addition  to  any  mirk 
on  the  rope)  which  shows  to  the  person  who  works  the  machine  tbe 
position  of  the  cage  or  load  in  the  shaft. 

(15.)  A  ladder  permanently  used  for  the  ascent  or  descent  of  penons 
in  the  mine  shall  not  be  fixed  in  a  vertical  or  overhanging  positioiii  and 
fhall  be  inclined  at  the  most  convenient  angle  which  the  space  in  whieh 
the  ladder  is  fixed  allows,  and  every  such  ladder  shall  have  snbstutiii 
platforms  at  inten^als  of  not  more  than  twenty  yards. 

(16.)  If  more  than  twelve  persons  are  ordinarily  employed  in  the 
mine  below  ground,  sufficient  accommodation  shall  be  provided  above 
ground  near  the  principal  entrance  of  the  mine,  and  not  in  the  engiB^ 
house  or  boiler-house,  for  enabling  the  persons  employed  in  the  iiiiiiet» 
conveniently  dry  and  change  their  dresses. 

(17.)  Every  fly-wheel  and  all  exposed  and  dangerous  ptiti  of  the 
machinery  used  in  or  about  the  mine  shall  be  and  be  kept  seeoRty 
fenced. 

(18.)  Every  steam  boiler  shall  be  provided  with  a  proper  steam  gnge 
and  water  gauge,  to  show  respectively  the  pressure  of  steam  and  tiie 
height  of  water  in  the  boiler,  and  with  a  proper  safety  valve. 

(19.)  No  person  shall  wilfully  damage,  or  without  proper  anthon^ 
remove  or  render  useless,  any  fencing,  casing,  lining,  guide,  mciai  of 
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opinion  of  the  court  that  tries  the  case,  is  one  which  was  reasonablj  "^^XIt 
calculated  to  endanger  the  safety  of  the  persons  employed  in  or  ahoat  «-^  ■^ynt 
the  mine,  or  to  cause  serious  personal  injury  to  any  of  such  persons,  or  to  a--^;^  to 
cause  a  dangerous  accident,  and  was  committed  wilfully  by  the  personal 
act,  personal  default,  or  personal  negligence  of  the  person  accused,  such 
j>eri%on  shall  be  liable,  if  the  court  is  of  opinion  that  a  pecuniaiy  penalty  ^-^-.^ty 
will  not  meet  the  circumstances  of  the  case,  to  imprisonment,  with  ov-mm-rm  or 
without  hard  labour,  for  a  period  not  exceeding  three  months. 

If  any  person  feel  aggrieved  by  any  conviction  made  by  a  court  of  sum —  mim^- 
mary  jurisdiction  on  determining  any  information  imder  this  Act,  b}"-;^^  ^iM>v 
which  conviction  imprisonment  in  adjudged  in  }mrsuance  of  this  section^  m  m^ 
or  by  which  conviction  the  8um  adjudgeil  to  l>e  |)aid  amounts  to  otm.^  ^  q^ 
exceeds  half  the  maximum  penalty,  the  perncm  bo  aggrieved  may  appeaT-^-^  m,^i 
therefrom,  subject  to  the  conditions  and  regiUations  following  : 

(1.)  The  appeal  shall  l)e  made  to  the  next  court  of  general  or  quarter  r=:^,3er 
sessions  for  the  county,  division,  or  place  in  which  the  caann"  ■.^a^ 
of  appeal  has  arisen,  holden  not  less  than  twenty-one  day  ^-^^  .^s 
after  tlie  decision  of  the  court  from  which   the  appeal  k^         i, 
miidc  : 
(2.)  The  appellant  shall,  within  seven  days  after  the  cause  of  appei^Ks^j 
has  arisen,  give  notice  to  the  other  party  and  to  the  court  c^      of 
summary  jurisdiction  of  liis  intention  to  appeal,  and  of 
ground  thereof : 
(3.)  Tlie  appellant  shall,  inunediately  aft^r  such  notice,  enter  into 
recognizance  before  a  justice  of  the  peace,  vrUti  two  suffidc 
sureties,  conditioned  personally  to  try  such  apjieal,  and  " 
abide  the  judgment  of  the  couit  thereon,  and  to  pay  su< 
costs  as  may  be  awarded  by  the  coiut,  or  give  such  ot 
security  by  <leposit  of  money  or  otherwise  as  the  justice 
allow  : 
(4.)  The  justice  may,  if  he  think  fit,  on  the  appellant  entering  ii 
such  recognizance  or  giWng  such  other  security  as  aforesai 
release  him  from  custody  : 
(5.)  The  coiu't  of  appeal  may  adjourn  the  a])|)eal,  and  upon  t  li^ 

hearing  thereof  they  may  confiim,  reverse    or  modify 
decision  of  the  court  of  sununaiy  jurisdiction,  or  remit 
matter  to  the  court  of  sunmiary  jurisdiction  with  the  opinii 
of  the  court  of  appeal  thereon,  or  make  such  other  oider 
the  matter  as  the  court  thinks  just.     The  court  of 
may  also  make  such  order  as  to  costs  to  be  paid  by  eith  — ^*'' 
party  as  the  court  thinks  just : 
Provided  that  in  Scotland— 
(1.)  This  section  shall  not  apply  to  any  conviction  made  by  * 

sheriff : 
(2.)  The  term  "  entering  into  a  recognizance  before  a  juatioe  of  ti^^^ 
peace"  shall  mean  finding  caution  with  the  clerk  of  th.-^^ 
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justices  of  the  peace  to  the  satisfiiction  of  a  justice  of  the 
peace,  and  the  tenu  "  recognizance  "  shall  mean  a  bond  of 
caution : 
(3w)  It  shall  be  competent  to  any  person  empowered  to  appeal  by 
this  section,  to  appeal  against  a  conviction  by  a  sheriff  to  the 
next  circuit  court,  or  where  there  are  no  circuit  courts  to  the 
high  court  of  justiciary  at  Edinburgh,  in  the  manner  pre- 
scribed by  such  of  the  provisions  of  the  Act  of  the  twentieth 
year  of  the  i-eign  of  King  George  the  Second,  chapter  forty- 
three,  and  any  Acts  amending  tlie  same,  as  relate  to  appeals 
in  matters  criminal,  and  by  and  under  the  rules,  limitations, 
conditions,  and  restrictions  contained  in  the  said  provisions. 

33.  All  offences  and  penalties  under  this  Act,  and  all  money  and 
i8to  by  this  Act  directed  to  be  recovered  as  penalties,  may  be  prose- 
ited  and  recovered  in  manner  directed  by  the  Sunnnary  Jurisdiction 
ct8  before  a  court  of  summary  jurisdiction. 

The  **  Court  of  Summary  Juriwliction,"  when  hearing  and  deter- 
mining an  information  or  complaint,  shall  Ix*  constituted — 

(a.)  In  England,  either  of  two  or  more  justices  of  the  peace  in 
petty  sessions  sitting  at  a  jAace  appointed  for  holding  petty 
sessions,  or  of  some  magistrate  or  officer  for  the  time  being 
empowered  by  law  to  do  alone  any  act  authorised  to  be 
done  by  more  than  one  justice  of  the  peace  and  sitting 
alone  or  "with  others  at  some  court  or  other  place  appointeil 
for  the  administration  of  justice  ;  or 

(6.)  In  Scotland,  of  two  or  more  justices  of  tlie  peace  sitting  as 
judges  in  a  justice  of  the  peace  court,  or  of  the  slieriff  or 
some  other  magistrate  or  officer  for  the  time  being  em- 
powered by  law  to  do  alone  any  act  authorised  to  be  done 
by  more  than  one  justice  of  the  peace,  and  sitting  alone  or 
with  othern  at  some  court  or  other  place  appointed  for  the 
administration  of  justice  ;  or 

(c.)  In  Ireland,  within  the  police  district  of  Dublin  metropolis,  of 
one  of  the  divisional  justices  of  that  district  sitting  at  a 
police  court  within  the  district,  and  elsewhere  of  two  or 
more  justices  of  the  ])eace  sitting  in  petty  sessions  at  a 
place  appointed  for  holding  petty  sessions. 

34.  In  every  part  of  the  United  Kingdom  the  following  provisions 
lall  have  effect : 

1.  Any  complaint  or  infonnation  made  or  laid  in  pursuance  of  this 

Act  shall  be  made  or  laid  within  three  months  from  the  time 
when  the  matter  of  such  complaint  or  information  respectively 
arose : 

2.  The  description  of  any  offence  under  this  Act  in  the  words  of 

this  Act  shall  be  sufficient  in  law  : 

3.  Any    exception,  exemption,  proviso,  excuse,  or   qualification, 
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wliether  it  does  or  not  accompany  the  descriptioii  of  the  c^en< 
in  this  Act,  uiuy  be  proved  by  the  defendant,  but  need  not 
specified  or  negatived  in  the  information,  and  if  so  specified 
ne^^tived,  no  proof  in  rehition  to  the  matters  80  specified  oi 
negatived  shall  be  rec^uired  on  the  part  of  the  informant : 

4.  The  owner  or  agent  may,  if  he  think  fit,  be  sworn  and  examine 

as  an  ordinary  uitness  in  the  case  where  he  is  charged  in  respects^ 
uf  any  contravention  or  non-compliance  by  another  person: 

5.  The  Court  shall,  if  required  by  either  party,  cause  minutes  ofc 

the  e>*idence  to  be  taken  and  preserved. 

35.  No  prosecution  shall  be  instituted  against  the  owner  or  agent  of  ^ 
mine  to  which  this  Act  applies  for  any  offence  under  this  Act  which 
be  prosecuted  before  a  court  of  summary  jurisdiction,  except  by  an  in — 
spector  or  with  the  consent  in  writing  of  a  Secretary  of  State  ;  and  ii 
the  ca«e  of  any  offence  of  which  the  owner  or  agent  of  a  mine  is 
^Ity,  if  he  proves  that  he  had  taken  all  reasonable  means  to  prevenf^^cst 
thie  commission  thei-cof,  an  inspector  shall  not  institute  any  proeecutio]c^c:«3i 
against  such  owner  or  agent,  if  satisfied  that  he  had  taken  such  reason— 
able  means  as  aforesaid. 

36.  In  Scotland  the  following  provisions  shall  have  effect : 

(1.)  All  jurisdictions,  powers,  and  authorities  necessary  for  the 
of  summary  jurisdiction  imder  this  Act  are  hereby  coi 
on  that  court : 

(2.)  Eveiy  person  found  liable  under  this  Act  in  any  penalty, 
to  pay  any  money  or  costs  by  this  Act  directed  to  be 
covered  as  penalties,  shall  be  liable  in  default  of 
payment  to  be  imprisoned  for  a  term  not  exceeding 
months,  and  the  conviction  and  warrant  may  be  in 
form  of  No.  3  of  Schedule  K.  of  the  Summary 
Act,  1864. 

37.  Nothing  in  this  Act  shall  prevent  any  person  from  being  inc 
or  liable  under  any  other  Act  or  otherwise  to  any  other  or  hi^ei^-«tf 
])enalty  or  punishment  than  is  provided  for  any  offence  by  this  Act,  ^^  m 
that  no  person  be  punished  twice  for  the  same  offence. 

If  the  court  before  whom  a  person  is  charged  with  an  offence  und^^  ^^ 
til  is  Act  think  that  proceedings  ought  to  be  taken  against  such  person  fc^*'^** 
such  offence  under  any  other  Act  or  otlierwise,  the  court  may  adjooi  .^^  '^ 
the  case  to  enable  such  proceedings  to  be  taken. 

38.  Where  a  penalty  is  imposed  under  this  Act  for  n^lecting  to  sen  .^=^KDd 
a  notice  of  any  explosion  or  accident  or  for  any  offence  against  this  Ac^  -^^^ 
which  has  occasioned  loss  of  life  or  personal  iigiuy,  the  Secretary  c^  ^} 
State  may  (if  he  think  fit)  direct  such  penalty  to  be  paid  to  or 
buted  among  the  persons  injured,  and  the  relatives  of  any  persons  whc 
death  may  have  been  occasioned  by  such  explosion,  accident|  or  ofien< 
or  among  some  of  them  : 
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justices  of  the  peace  to  the  satisfaction  of  a  justice  of  the 
peace,  and  the  terni  "  recognizance  "  shall  mean  a  bond  of 
caution : 
(3w)  It  shall  be  competent  to  any  person  empowered  to  appeal  by 
this  section,  to  appeal  against  a  conviction  by  a  sheriff  to  the 
next  circuit  court,  or  where  there  are  no  circuit  courts  to  the 
high  court  of  justiciary  at  Edinburgh,  in  the  manner  pre- 
scribed by  such  of  the  provisions  of  the  Act  of  the  twentieth 
year  of  the  i*eign  of  King  George  the  Second,  chapter  forty- 
three,  and  any  Acts  amending  tlie  same,  as  relate  to  appeals 
in  matters  criminal,  and  by  and  under  the  rules,  limitations, 
conditions,  and  restrictions  contained  in  the  said  provisions. 

33.  All  offences  and  penalties  under  this  Act,  and  all  money  and 
i6t8  by  this  Act  directed  to  be  recovered  as  penalties,  may  be  prese- 
tted and  recovered  in  manner  directed  by  the  Summary  Jurisdiction 
cts  before  a  court  of  summary  jui-isdiction. 

The  **  Court  of  Summary  Jurisdiction,"  when  healing  and  deter- 
mining an  information  or  complaint,  shall  be  constituted — 

(a.)  In  England,  either  of  two  or  more  justices  of  the  jieace  in 
jietty  sessions  sitting  at  a  place  appointed  for  holding  jxjtty 
sessions,  or  of  some  magistrate  or  officer  for  the  time  being 
empowered  by  law  to  do  alone  any  act  authorised  to  be 
done  ])y  more  than  one  justice  of  the  peace  and  sitting 
alone  or  with  othei-s  at  some  court  or  other  place  appointed 
for  the  administration  of  justice  ;  or 

(6.)  In  Scotland,  of  two  or  more  justices  of  the  peace  sitting  as 
judges  in  a  justice  of  the  peace  court,  or  of  the  sheiiff  or 
some  other  magistrate  or  officer  for  the  time  being  em- 
powered by  law  to  do  alone  any  act  authorised  to  be  done 
by  more  than  one  justice  of  the  peace,  and  sitting  alone  or 
with  others  at  some  court  or  other  place  appoint^jd  for  the 
administration  of  justice  ;  or 

(c.)  In  Ireland,  within  the  police  district  of  Dublin  metropolis,  of 
one  of  the  divisional  justices  of  that  district  sitting  at  a 
police  court  within  the  district,  and  elsewhere  of  two  or 
more  justices  of  the  peace  sitting  in  petty  sessions  at  a 
place  appointed  for  holding  petty  sessions. 

34.  In  every  part  of  the  United  Kingdom  the  following  provisions 
tail  have  effect : 

1.  Any  complaint  or  infonuation  made  or  laid  in  pursuance  of  this 

Act  shall  be  made  or  laid  within  three  months  from  the  time 
when  the  matter  of  such  complaint  or  information  respectively 
arose : 

2.  The  description  of  any  offence  under  this  Act  in  the  words  of 

tlu8  Act  shall  be  sufficient  in  law  : 

3.  Any   exception,  exemption,  proviso,  excuse,  or   qualification, 
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or  occui)ier  of  any  mine,  or  of  any  part  thereof,  and  does  not  includ 
a  person  or  body  corporate  who  merely  receives  a  royalty,  rent,  o 
fine  from  a  mine,  or  is  merely  the  proprietor  of  a  mine  subject  t 
any  lease,  grant,  or  license  for  the  working  thereof,  or  is  merely  the^^  m"^^ 
owner  of  the  soil  and  not  interested  in  the  minerah*  of  the  mines : 
The  term  "agent"  when  used  in  relation  to  any  mine  means  any^t^^y 
person  having,  on  behalf  of  the  owner,  care  or  direction  of  any  mine,  ^^^-•^i 
or  of  any  part  thereof : 
The  term  "  Secretaiy  of  State  "  means  one  of  Her  Majesty's  Princii«l 

Secretaries  of  State  : 
The  term  Summary  Jurisdiction  Acts  means  as  follows : 

As  to  England,  the  Act  of  the  session  of  the  eleventh  and  twelfth 
years  of  the  reign  of  Her  present  Majesty,  chapter  43,  intituled 
"  An  Act  to  facilitate  the  performance  of  the  duties  of  justices  of 
the  peace  out  of  sessions  within  England  and  Wales  with  respect    ,:S'^:»ct 
to  sunmiary  c(»nvictions  and  orders,"  and  any  Acts  amending  the    ^^-•^ 
same  : 
As  to  Scotland,  "  The  Summary  Procedure  Act,  1864  : " 
As  to  Ireland,  within  the  police  district  of  Dublin  metropolis,  the    ^^-*^ 
Acts  regulating  the  powers  and  duties  of  justices  of  the  peace  for 
such  district,  or  of  the  police  of  such  district ;  and  elsewhere, 
"  The  Petty  Sessions  (Ireland)  Act,  1851,''  and  any  Act  amending 
the  same : 
The  term  "  Court  of  Summary  Jurisdiction  "  means — 

In  England  and  Ireland,  any  justice  or  justices  of  the  peace, 
metropolitan  police  magistrate,  stipendiary  or  other  magistrate, 
or  officer,  by  wliatever  name  called,  to  whom  jurisdiction  is 
given  by  the  Summaiy  Jurisdiction  Acts,  or  any  Acts  therein  ^m:3r 
referred  to : 
In  Scotland,  any  justice  ov  justices  of  the  peace,  sheriff,  or  other  rm  -t:***' 
magistrate,  to  the  proceedings  before  whom  for  the  trial  or  prone-  — ri^je- 
cution  of  any  offence,  or  for  the  recoverj'  of  any  penalty  under  ''M  ^=^r 
any  Act  of  Parliament,  the  provisions  of  the  Summaiy  Jurisdio-  —  ^-»  -^'' 
tion  Acts  may  l)e  applied. 
42.  In  the  application  of  this  Act  to  Scotland — 

(1.)  The  term  "  chainnau  of  r[uarter  sessions  "  means  the  sheriff  of  "^  ^  *"^ 

the  county  : 
(2.)  The  term  "  sheriff"  includes  "  sheriff  substitute  :" 
(3.)  The  Queen's  and  Lord  Treasurer's  Remembrancer  shall  perform 
the  duties  of  a  Master  of  one  of  the  Superior  Courts  under 
this  Act : 
4.)  Notices  of  exjdosions,  accidents,  and  loss  of  life,  or  personal        ^  '*' 
injury  shall  be  deemed  to  be  sent  to  the  inspector  of  the  di*-        — 
trict  on  behalf  of  the  Lord  Advocate  : 
(5.)  Section  sixteen  of  "  The  Public  Health  (Scotland)  Act,  1867," 
shall  be  substituted  for  section  eight  of  "  The  Nuisances  Re- 
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moval  Act  for  England,  1855,"  as  amended  and  extended  by 

"  The  Sanitary  Act,  1866." 
43.  This  Act  shall  apply  to  the  Isle  of  Man,  with  the  following  modi- 
fieations : 

(1.)  The  term  "  chairman  of  quarter  sessions  '*  means  the  governor, 

lieutenant  governor,  or  deputy  governor  of  the  said  Isle  for 

the  time  being : 
(8.)  The  clerk  of  the  rolls  shall  perform  the  duties  of  a  master  of 

one  of  the  superior  courts  under  this  Act  : 
(3.)  The  law  of  the  said  Isle  as  to  the  abatement  or  removal  of 

nuisances  affecting  the  health  of  Her  Majesty's  subjects  shall 

be  substituted  for  section  eight  of  '^  The  Nuisances  Removal 

Act  for  England,  1855,"  as  amended  and  extended  by  <<  The 

Sanitary  Act,  1866." 

44.  The  persons  who  at  the  commencement  of  this  Act  are  acting  as 
impectors  under  any  Act  hereby  rei>ealed  shall  continue  to  act  in  the 
same  manner  as  if  they  had  been  appointed  under  this  Act. 

45.  The  Acts  described  in  the  Schedule  to  this  Act  are  hereby  re- 
pealed, so  far  as  they  are  not  repealed  by  the  Coal  Mines  Regulation  Act, 
1872. 

Provided  that  this  repeal  shall  not  afifect  anything  done  or  suffered 
before  the  commencement  of  this  Act,  and  all  offences  committed  and 
penalties  incurred  before  the  commencement  of  this  Act  may  be  punished 
and  recovered  in  the  same  manner  as  if  this  Act  had  not  passed. 


SCHEDULE. 


Date  of  Aet 


Title  of  Act. 


5  &  6  Vict.  c.  99   .An  Act  to  prohibit  the  employment  of  women  and 

girls  in  mines  and  collieries,  to  r^ulate  the 
emplo3rment  of  boys,  and  to  make  other  provi- 
'    sions  relating  to  persons  working  therein. 

23  &  24  Vict  c.  151  An  Act  for  the  regulation  and  inspection  of  mines. 
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or  occupier  of  any  mine,  or  of  any  part  tliereof,  and  does  not  include 
a  person  or  body  corporate  who  merely  receives  a  royalty,  rent,  or 
fine  from  a  mine,  or  is  merely  the  proprietor  of  a  mine  subject  to 
any  lease,  fjrant,  or  license  for  the  working  thereof,  or  is  merely  the 
owner  of  the  soil  and  not  interested  in  the  mineralM  of  the  mines  : 
The  term  "  agent  **  when  used  in  relation  to  any  mine  means  any 
person  having,  on  behalf  of  the  owner,  care  or  direction  of  any  mine, 
or  of  any  part  thereof : 
The  term  "  Secretary  of  State  ^  means  one  of  Her  Majesty's  Prindiial 

Secretaries  of  State  : 
The  tenu  Summary  Jurisdiction  Acts  meiuis  as  follows : 
As  to  England,  the  Act  of  Uie  session  of  the  eleventh  and  twelfth 
years  of  the  reign  of  Her  present  Majesty,  chapter  43,  intituled 
"  An  Act  to  facilitate  the  performance  of  the  duties  of  justices  of 
the  peace  out  of  se&^sions  within  England  and  Wales  ¥rith  respect 
to  summary'  convictions  an<l  orders,''  and  any  Acts  amending  the 
same  : 
As  to  Scotland,  "  The  Siunmary  Procedure  Act,  1864  : " 
As  to  Ireland,  within  the  police  district  of  Dublin  metropolis,  the 
Acts  regulating  the  powers  and  duties  of  justices  of  the  peace  for 
such  district,  or  of  the  police  of  such  district ;  and  elsewhere, 
"  The  Petty  Sessions  (Ireland)  Act,  1851,''  and  any  Act  amending 
the  same : 
The  term  "  Court  of  Summary  Juristliction  "  means — 

In  England  and  Ireland,  any  justice  or  justices  of  the  peace, 
metropolitan  police  magistrate,  8tii)endiary  or  other  magistrate, 
or  officer,  by  whatever  mime  called,  to  whom  jurisdiction  is 
given  by  the  Summaiy  Jurisdiction  Acts,  or  any  Acts  therein 
referred  to : 
In  Scotland,  any  justice  or  justices  of  the  peace,  shei-itf,  or  other 
magistrate,  to  the  proceedings  before  whom  for  the  trial  orproB«e- 
cution  of  any  offence,  or  for  the  recovery  of  any  penalty  under 
any  Act  of  Parliament,  the  provisions  of  the  Summary  Juriitdic- 
tion  Acts  may  l)e  applied. 
42.  In  the  application  of  this  Act  to  Scotland — 

(1.)  The  term  "  chairman  of  quarter  sessions  "  means  the  sheriff  of 

the  county  : 
(2.)  The  term  "  sheriff"  includes  "  sheriff  substitute  : " 
(3.)  The  Queen's  and  Lord  Treasurer's  Remembrancer  sliall  perform 
the  <luties  of  a  Master  of  one  of  the  Superior  Coiuts  under 
this  Act  : 
4.)  Notices  of  explosions,  accidents,  and  loss  of  life,  or  personal 
injury  shall  be  deemed  to  be  sent  to  the  insjiector  of  the  <lis- 
trict  on  behalf  of  the  Lord  Advocate  : 
(5.)  Section  sixteen  of  "  The  Public  Health  (Scotland)  Act,  1867," 
shall  be  substituted  for  section  eight  of  "  The  Nuisimces  Re- 
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moval  Act  for  England,  1855,"  as  amended  and  extended  by 

«  The  Sanitary  Act,  1866." 
43.  This  Act  shall  apply  to  the  Isle  of  Man,  with  the  following  modi- 
fications : 

(1.)  The  term  "  chairman  of  quarter  sessions  '*  means  the  governor, 

lieutenant  governor,  or  deputy  governor  of  the  said  Isle  for 

the  time  being  : 
(8.)  The  clerk  of  the  rolls  shall  perform  the  duties  of  a  master  of 

one  of  the  superior  courts  under  this  Act  : 
(3.)  The  law  of  the  said  Isle  as  to  the  abatement  or  removal  of 

nuisances  affecting  the  health  of  Her  Majesty's  subjects  shall 

be  substituted  for  section  eight  of  **  The  Nuisances  Removal 

Act  for  England,  1855,"  as  amended  and  extended  by  <<  The 

Sanitary  Act,  1866." 

44.  The  persons  who  at  the  commencement  of  this  Act  are  acting  as 
ispectors  under  any  Act  hereby  repealed  shall  continue  to  act  in  the 
ime  manner  as  if  they  had  been  appointed  under  this  Act. 

45.  The  Acts  described  in  the  Schedule  to  this  Act  are  hereby  re- 
ealed,  so  far  as  they  are  not  repealed  by  the  Coal  Mines  Regulation  Act, 
872. 

Provided  that  this  repeal  shall  not  afifect  an3rthing  done  or  suffered 
efore  the  commencement  of  this  Act,  and  all  offences  committed  and 
lenalties  incurred  before  the  commencement  of  this  Act  may  be  punished 
ad  recovered  in  the  same  manner  as  if  this  Act  had  not  passed. 


SCHEDULE. 


Date  of  Act 


Title  of  Act. 


5  &  6  Vict.  c.  99   .An  Act  to  prohibit  the  employment  of  women  and 

girls  in  mines  and  collieries,  to  r^ulate  the 
employment  of  boys,  and  to  make  other  provi- 
sions relating  to  persons  working  therein. 

23  &  24  Vict  c.  151  An  Act  for  the  regulation  and  inspection  of  mines. 
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38  &  89  VICT.  c.  39  (9th  July,  1875). 

An  Act  to  amend  Hie  provmoM  of  '^The  MetaUiferom  Mines  JiegukUur^^^:so» 
Act,  1872/*  with  respect  to  the  annual  returns  from  Mines. 

'*  Whereas  by  section  ten  of  '  The  MetalliferouB  Mines  Be^rnlatioi 
Act,  1872/  the  owner  and  agent  of  every  mine  was  required  to  8en»> 
anniially  8uch  return  as  is  mentioned  in  that  section,  and  it  is  expedienj 
to  make  furtlier  provision  with  respect  to  such  return  : " 

Be  it  enacted  as  follows  : 

1.  From  and  after  the  conmiencement  of  this  Act,  the  owner  or  agen  miimjssdX 
of  every  mine  to  which  "  The  Metalliferous  Mines  Regulation  Act,  1872,  ^.^ES," 
applies  shall,  on  or  before  the  1st  day  of  February  in  every  year,  send  t**:^  to 
the  inspector  of  the  district  on  behalf  of  a  Secretary  of  State  a  correc  — ^  wit 
return,  specifying  with  respect  to  such  mine,  for  the  year  ending  on  th».tff^e 
preceding  31st  day  uf  December,  the  quantity  in  statute  weight  of  th»  «~f  3e 
mineral  dresseil,  and  of  the  undressed  mineral  which  has  been  solf^MT^ld, 
treated  or  used,  <luring  that  year,  and  tlie  nimiber  of  persons  ordinarily -t-5aly 
employed  in  or  about  such  mine,  below  ground  and  above  grouncE:^ -^=0^ 
distinguishing  those  who  are  employed  below  ground  and  above  grouncE^-tf^n^ 
and  distinguishing  the  different  classes  and  ages  of  the  persons  sv^s  ^ 
employed  whose  hours  of  labour  are  regulated  by  "  The  Metalliferou^K^^^^os 
Mines  Regulation  Act,  1872." 

The  return  shall  be  in  such  form  as  may  be  from  time  to  tim» -^-K-*!^^ 
prescribed  by  a  Secretary  of  State,  and  the  inspector  of  the  district  o-m^^^  on 
liehalf  of  a  Secret^iry  of  State  shall  from  time  to  time,  on  applicationr^^^'O^) 
furnish  forms  for  the  purpose  of  such  return. 

Every  owner  or  agent  of  a  mine  who  fails  to  comply  with  this  sectionr^^^o'^ 
or  makes  any  iHitiun  which  is  to  liis  knowledge  false  in  any  particulaiKi-^s  ^^^ 
sliall  l>e  guilty  of  an  offence  against  "The  Metalliferous  Mines  Regular* ^ -•^^* 
tion  Act,  1872." 
Pi-ovided  that — 
(1.)  In  any  mine  where  not  more  tlian  twelve  jK^rsons  are  employe»^p^^*y^ 
underground,  the  returns  specifying  the  qiumtity  of  mineraBc""^^^-^ 
produced  shall  be  made  by  the  barmaster  or  other  loc«t^:>^^^-*^ 
officer,  if  any,  employ eil  to  collect  the  dues  or  royalty  ;  and   M^^^^^ 
(2.)  AVliere  there  is  such  a  barmaster  or  other  officer  the  owner  oo    "K^^ 
agent  of  such  mine  shall  not  be  ref^uired  to  send  any  returrx-B^^*^ 
specifying  the  number  of  persons  employed  in  or  about  suc'r>^-^^*" 
mine. 

2.  This  Act  shall  come  into  operation  on  the  2nd  day  of  August^t*^"^"^ 
1875,  which  day  is  in  this  Act  referred  to  as  the  commencement  of  thii-rf^'^  ^"^ 
Act. 

3.  This  Act  shall  be  construed  as  one  with  "  The  Metalliferous  Mine^  ^^^es 
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Regulation  Act,  1872,''  and  that  Act  and  thU  Act  may  be  cited  together 
»  ^Tlie  MetalUferous  Mines  Itegalation  Act8,  1872  and  1875,^  and  this 
Act  may  be  cited  separately  as  ^*  The  Metalliferous  Mines  Regulation 
Act,  1875." 

4.  Section  10  of  "The  Metalliferous  Mines  Regulation  Act,  1872,"  is 
hereby  repealed  as  from  the  commencement  of  this  Act. 

Provided  that  such  repeal  shall  not  affect  anythin<;;  done  or  suffered 
in  pursoance  of  the  said  section,  or  any  obligation  or  liability  incurred 
under  the  said  section,  or  any  penalty  incurred  in  respect  of  any  offence 
committed  against  the  said  section,  or  any  legal  proceeding  or  remedy  in 
Kiipect  of  such  liability  or  penalty ;  and  any  such  legal  proceecling  or 
remedy  may  be  carried  on  as  if  this  Act  had  not  been  passed. 
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CHAPTER  VIL 

AGRICULTURAL  GAKO& 

80  &  81  VIOT.  c.  130. 

iln  Ad  for  the  Begtdatum  of  AgrieuUtiral  Gangi, 

[SOth  AQgul,  VXl\ 

Whebeas  in  certain  coontiefi  in  Ertgland  certain  persoDB  knov^ 
gangmasteis  hire  children,  young  persons,  and  women  withttk^     ^ 
contracting  ydHi  farmers  and  others  for  the  execution  on  their  Ind^  ^ 
various  kinds  of  agricultural  work  :  And  whereas  it  is  expe&flt 
make  regulations  with  respect  to  Uie  employment  of  childieiiy 
persons,  and  women  by  gangmasters  :  ^^ 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  sad  iri)^^ 
the  advice  and  consent  of  the  lords  spiritual  and  temporal,  and 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the 
OS  follows : 

1.  This  Act  may  be  cite<l  for  all  purposes  as  "The  Agricultural Gangii 
Act,  1867." 

2.  This  Act  shall  come  into  opemtion  on  the  first  of  January  one 
thousand  eight  hundred  and  sixty-eij^ht. 

3.  The  following  words  and  expressions  shall  in  this  Act  have  the 
meanings  hereby  assigned  to  them,  unless  there  is  sometliing  in  the 
context  inconsistent  witli  such  meanings  ;  that  is  to  say, 

"  Child  "  shall  mean  a  child  under  the  age  of  thirteen  years  : 

"  Young  Person  "  shall  mean  a  person  of  the  age  of  thirteen  years  and 
under  the  age  of  eighteen  years  : 

''Woman''  shall  mean  a  female  of  the  age  of  eighteen  years  or 
upwards : 

''  Gangmaster  "  shall  mean  any  person,  whether  male  or  female,  who 
hires  children,  young  persons,  or  women  with  a  view  to  their  being 
employed  in  agricultural  labour  on  lauds  not  in  his  own  occupation ; 
and,  until  the  contrary  is  proved,  any  children,  young  persons,  or 
women  employed  in  agricultural  labour  on  lands  not  in  the  occu- 
pation of  the  person  who  hired  them  shall  be  deemed  to  have  heea 
hired  with  the  aforesaid  view : 
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"  AgricultuTal  Gang  "  sliall  mean  a  body  of  children,  young  personi*, 

and  women,  or  any  of  them,  under  the  control  of  a  gangmoster. 
4.  The  following  regulations  shall  be  observed  by  every  gangmaster 
with    respect  to  the    employment  of   children,    young  persons,  and 
w-omen : 

[(1.)  No  child  imder  the  age  of  eight  years  shall  be  employed  in  any 

agricultural  gang  :  (a)] 
(2.)  No  females  shall  be  employed  in  the  same  agricultural  gang 

with  males  : 
(3.)  No  female  shall  be  employed  in  any  gang  under' any  male 
gangmaster  unless  a  female  licensed  to  act  as  gangmaster  is 
also  present  with  that  gang  : 
-A^J^O.  any  gangmaster  employing  any  child,  young  person,  or  woman  in 
»  ^^'^'kxavention  of  this  section,  and  any  occupier  of  land  on  which  such 
^^  F^loyment  takes  place,  unless  he  proves  that  it  took  place  without  his 
^^o^ledge,  shall  respectively  be  liable  to  a  penalty  not  exceeding  twenty 
*^^^ling8  for  each  child,  young  person,  or  woman  so  employed. 

**  No  person  shall  act  as  a  gangmaster  imless  he  has  obtained  a 
^nce  to  act  as  such  under  this  Act. 

— J  person  acting  as  a  gangmaster  'wdthout  a  licence  under  this  Act 
^f^^Jl  incur  a  penalty  not  exceeding  twenty  shillings  for  every  day  during 
he  so  acts. 
^  No  licence  shall  be  granted  to  any  person  who  is  licensed  to  sell 
r,  spirits,  or  any  other  exciseable  liquor. 
^7.  Licences  to  gangmasters  shall  be  granted  by  two  or  more  justices  in 
"^^'visional  i)etty  sessions,  on  due  proof  to  the  satisfaction  of  such  justices 
lat  the  applicant  for  a  licence  is  of  good  character,  and  a  fit  person  to 
intrusted  with  the  management  of  an  agricultural  gang. 
The  justices  shall  annex  to  their  licence  a  condition  limiting,  in  such 
ler  as  they  think  expedient,  the  distances  within  which  the  children 
^^^ployed  by  such  gangmaster  are  to  be  allowed  to  travel  on  foot  to 
"^ieir  work,  and  any  gangmaster  violating  the  condition  so  annexed  to 
Vu8  licence  shall  for  each  offence  be  liable  to  a  penalty  not  exceeding 
X^n  shiUingB. 

Any  person  aggrieved  by  the  refusal  of  the  justices  to  grant  him  a 
licence  to  act  as  gangmaster  may  appeal  to  the  next  practicable  Court  of 
Cfeneral  or  Quarter  Sessions ;  and  it  sludl  be  lawful  for  such  court,  if 
they  see  cause,  to  grant  a  licence  to  the  applicant,  which  shall  be  of 
the  same  validity  as  if  it  had  been  granted  by  the  justices  in  Petty 
Sesrions. 

8.  licences  under  this  Act  shall  be  in  force  for  six  months  only,  and 
may  be  renewed  on  similar  proof  to  that  on  which  an  original  licence  is 
granted. 

(a)  36  k  87  Vict.  c.  67,  s.  Irt,  39  &  40  Vict.  c.  79,  em]>loyinent  of 
rabititnted  ten  for  eight.  By  s.  5  of  children  under  ten  is  generally  pro- 
the  l^ementary  Kducation  Act^  1876,      hibited. 
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9.  Tliere  shall  be  cliai-ged  in  respect  of  each  grant  or  renewal  of 
licence  a  fee  of  one  shiUin;:;,  and  such  fee  shall  be  accounted  for  aud 
applied  in  manner  in  which  the  fees  onlinarily  receiveil  by  the  authority 
grouting  the  licence  are  applicable. 

10.  On  any  conviction  of  a  ganginaster  of  any  offence  against  this 
Act  the  justices  who  convict  hiiu  shall  endorse  on  his  licence  the  fact  of 
8uch  conviction  ;  and  on  any  conviction  of  such  gangniaster  of  aaecoa^I 
offence  against  this  Act  the  justices  may,  in  addition  to  any  otlaei 
jienalty,  "withhold  his  licence  for  a  period  not  exceeding  three  mouth* » 
nn<l  on  any  con\4ction  of  any  gangmaster  of  a  thinl  offence  against  i^ 
Act  the  justices  may,  in  addition  to  any  other  ])enalty,  withhold  ^^ 
licence  for  a  ]K*riotl  not  exceeding  two  years. 

And  after  a  fourth  convicticm  for  an  offence  against  this  Act   ^^ 
giingmaster  shall  Ihj  diwjiuilified  from  holding  or  receiving  a  licence 
imder  this  Act. 

11.  All  penalties  under  this  Act  may  be  recoveitjd  summarily  befbire 
two  or  more  justices  in  manner  directed  by  an  Act  |)assed  in  the  seasioii 
holden  in  the  eleventh  and  twelfth  years  of  the  reign  of  Her  Majesty 
Queen  Victoria,  chapter  forty-three,  intituled,  An  Act  to  facUHat^  Uu 
Performance  of  ilu  Duties  of  Justices  of  the  Peace  out  of  Sesgimu  within 
England  and  Wales  with  respect  to  summary  Convictions  and  Ordtrm^  or 
any  Act  amending  the  same. 

12.  This  Act  shall  not  apply  to  Scotland  or  Ireland. 
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CHAPTER  Aail. 
children's  dangerous  performances  act. 

42  &  43  VICT.  c.  34  (1879). 

id  to  regvlate  the  employmetU  of  GJiildren  in  places  of  public  amusement 

in  certain  ccues. 

nBRBAB  it  is  expedient  to  regulate  tlie  employuient  of  children  in 
B  of  public  amusement  in  certain  cases  : 

it  therefore  enacted  by  the  Queen V  most  Excellent  Majej*ty,  by  and 
the  advice  and  consent  of  the  Lonln  Spiritual  and  Temporal,  and 
nons,  in  this  present  Parliament  &<«sembled,  and  by  the  authority 
i  aame,  as  follows  : 

This  Act  may  be  cited  as  tlie  Children's  Dangerous  Perfonnanccs 
1879. 

This  Act  shall  not  come  into  o])eration  until  the  first  day  of 
ary,  one  thousand  eight  hundred  and  eighty,  which  date  is  herein- 
reiferred  to  as  the  commencement  of  this  Act 
From  and  after  the  commencement  of  this  Ai-t,  any  }>erson  who 
cause  any  child  under  the  age  of  fourteen  years  to  take  |)art  in  any 
ic  exhibition  or  performance  whereby,  in  the  opinion  of  a  court  of 
oary  jurisdiction,  the  life  or  limbs  of  such  child  shall  be  endangered, 
he  parent  or  guardian,  or  any  person  liaving  the  custoily,  of  such 
,  who  shall  aid  or  abet  the  same,  shall  severally  be  guilty  of  an 
ce  against  this  Act,  and  shidl  on  summary  conviction  be  liable  for 
offence  to  a  penalty  not  exceeding  ten  pounds, 
id  where  in  the  course  of  a  public  exhibition  or  performance,  which 
I  nature  is  dangerous  to  the  life  or  limb  of  a  child  under  such  age 
>re8aid  taking  part  therein,  any  accident  causing  actual  IxKlily  harm 
■8  to  any  such  child,  the  employer  of  such  child  shall  be  liable  to  be 
ted  as  having  committed  an  assault ;  and  the  court  before  whom 
employer  is  convicted  on  indictment  shall  have  the  power  of  award- 
compensation  not  exceeding  twenty  pounds,  to  be  paid  by  such 
oyer  to  the  child,  or  to  some  person  named  by  the  court  on  behalf 
e  child,  for  the  bodily  harm  so  occasioned  ;  provided  that  no  person 
he  punished  twice  for  the  same  offence. 

Whenever  any  person  is  charged  with  an  offence  against  this  Act  in 
ct  of  a  child  who  in  the  opinion  of  the  court  trj'ing  the  case  is 
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apparently  of  the  age  alleged  by  the  informant,  it  shall  lie  on  the  person 
charged  to  prove  that  the  child  is  not  of  that  age. 

5.  Every  offence  against  this  Act  in  respect  of  which  the  person  com- 
mitting it  is  liable  as  above  mentioned  to  a  penalty  not  exceeding  ten 
pounds  shall  be  prosecuted  and  the  penalty  recovered  with  coete  in  a 
summar}'  manner,  as  follows : 

In  England,  in  accordance  with  the  provisions  of  the  Act  eleventh 
and  twelfth  Victoria,  cliapter  forty-three,  intituled  "An  Act  to 
facilitate  the  performance  of  the  duties  of  justices  of  the  peoceontof 
sessions  within  England  and  Wales  with  respect  to  snminaiy  con- 
victions and  orders,"  and  of  any  Act  or  Acts  amending  the  nme; 
and  the  court  of  summary  jurisdiction  when  hearing  and  determining 
an  information  in  respect  of  any  offence  under  this  Act  shall  he 
constituted  either  of  two  or  more  justices  of  the  peace  in  pettj 
sessions,  sitting  at  a  place  appointed  for  the  holding  of  petty  seoions, 
or  some  magistrate  or  officer  sitting  alone  or  with  others  at  lome 
court  or  other  place  appointed  for  the  administration  of  jostieefoi^ 
the  time  being  empowered  by  law  to  do  alone  any  act  aathon^^ 
to  l)e  done  by  more  than  one  justice  of  the  peace  ; 
In  Scotland,  in  accordance  with  the  provisions  of  the  SomiD^ 
Procedure  Act,  1864,  and  of   any  Act  or   Acts  amending   ^ 
same ;  and 
In  Ireland,  within  the  police  district  of  Dublin  metropolis  in  accoid^^ 
with  the  provi»«ions  of  the  Acts  regulating  the  powers  and  dnti^/^ 
justices  of  the  peace  for  such  district,  or  of  the  police  of  such  ^M^^ 
and  elsewhei-e  in  Ireland  in  acconlance  with  the  proviaions  of   7 
Petty  Sessions  [Ireland)  Act,  1851,  and  any  Act  amending  on 
the  same. 


CHAPTER  IX. 

THE     FACTORY     ACT. 

DUBING  this  century  the  Legislature  has  passed  various 
JLcts  with  a  view  to  secure  the  health  and  safety  of  women, 
jroang  persons,  and  children  working  in  factories  The  first 
of  these  statutes  (the  42  Geo.  III.  c.  73)  was  passed  in  1802. 
Its  operation  was  confined  to  cotton  and  woollen  mills  and 
jbctories.  It  was  followed  by  several  measures,  all  of  which 
(with  one  exception)  were  repealed  in  1833.  After  an  ex- 
haustive inquiry,  conducted  chiefly  in  the  seats  of  the 
textile  manufactures,  a  general  Act  (3  &  4  Will.  IV. 
c.  103)  was  passed.  Supplementary  measures  were  en- 
acted ;  and  before  the  law  was  consolidated,  no  fewer  than 
fifteen  statutes,  not  to  mention  similar  Acts,  such  as  the 
Chimney  Sweepers  Acts,  the  Mines  Regulation  Acts,  were 
in  force.  A  multitude  of  partly  repealed  Acts  was  replaced 
by  a  consolidating  measure.  • 

Provisions  similar  to  those  contained  in  the  Factory  Act  as 
to  the  fencing  of  machinery  are  to  be  found  in  the  Threshing 
Machines  Act  of  1878  (41  &  42  Vict.  c.  12). 

41  VICT.  c.  16  (1878). 

ARRANGEMENT  OF  SECTIONS. 

Preliminary. 
occt. 

1.  Short  title. 

2.  Commencement  of  Act. 

PART  I. 
General  Law  relating  to  Factories  and  Workshops. 

(1 .)  Sanitary  Provisions, 

3.  Sanitary  condition  of  factory  and  workshop. 
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4.  Notice  Ly  inspector  to  Banitary  authority  of  sanitary  defects  ii 

factory  or  workshop. 

(2.)  Safety. 

5.  Fencinj^  of  certain  machinery. 

6.  Fencing  of  other  dangerous  machinery  of  which  notice  is  given  b)r 

inspector. 

7.  Fencing  of  dangeroiin  vats  or  structures  of  which  notice  is  giveB 

by  inspector. 

8.  Fixing  of  grindstones  securely  and  replacing  of  faulty  grimbtoiie 

when  notice  is  given  by  inspector. 

9.  Restriction  on  cleaning  of  machinery  while  in  motion,  or  working 

between  parts  of  self-acting  machinery. 

(3.)  Employment  and  Meal  Hotirs, 

10.  Period  of  employment  of  children,  young  persons,  and  women. 

11.  Perio^l  of  employment,  &c.,  for  young  persons  and  women  in  a 

textile  factory. 

12.  Period  of  employment  for  children  in  textile  factory. 

13.  Period  of  employment,  &c.,  for  young  persons  and  women  in  non- 

textile  factory,  and  for  young  persons  in  workshop. 

14.  Period  of  emplo}Tnent  for  children  in  non-textile  factoiy  and 

workshop. 

15.  Period  of  employment,  time  for  meals,  and  length  of  continuom 

employment  for  women  in  workshop. 

16.  Period  of  employment  and  time  for  meals  for  children  andyonng 

])erson8  in  domestic  workshop. 

17.  Meal  tiniCH  to  be  sinmltaneous,  and  employment  during  meil 

times  forbidden. 

18.  Regulations  iw  to  period  of  emplopnent  on  Saturday  of  yoong 

persons  or  women  employed  only  eight  hours  a  day. 

19.  Notice  fixing  period  of  employment,  hours  of  meals,  and  mode  of 

employment  of  children. 

20.  Prohibition  of  employment  of  children  under  ten. 

21.  Prohibition  of  employment  of  children,  young  persons,  and  womcB 

on  Sunday. 

(4.)  Holidays, 

22.  Dayw  to  be  observed  as  holidays,  and  half  holidays  to  be  allowed 

in  factories  and  workshops. 

(5.)  Education  of  Children, 

23.  Attendance  at    school    of   children  employed  in  a  factoiy  ^ 

workshop. 

24.  Obtaining  of  school  attendance  certificate  by  occupier  of  fectoiy 

or  workshop. 
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25.  Fbyment  by  occupier  on  application  of  sum  for  schooling  of  child, 

and  deduction  of  it  from  wages. 
86.  Emplo^qnent  as  young  person  of  child  of  13  on  obtaining  an 

educational  certificate. 

(6.)  Certificates  of  Fittuss  for  EviployrMnt. 

S7.  Certificate  of  fitness  for  employment  of  children  and  young  persons 
under  16  in  factories. 

28.  Certificate  of  fitness  for  employment  of  children  and  young  persons 

under  16  in  workshops. 

29.  Power  of  inspector  to  require  surgical  certificate  of  capacity  of 

child  or  young  person  under  16  for  work. 

30.  Supplemental  provisions  as  to  certificates  of  fitness  for  employ- 

ment. 

(7.)  Ac4:i(lents. 

31.  Notice  of  accidents  causing  death  or  bodily  injuiy. 

32.  Investigation  of  and  report  on  accidents  by  certihnng  sui^eon. 


PART  II. 


Spscial  Provisions  relating  to  particular  Clashes  of 

Factories  and  Workshops. 

(1.)  Special  Provisions  for  Health  in  certain  Factories  and  TForJcsJiops, 

33.  Limewashing  and  washing    of  the    interior   of  factories   and 

workshops. 

34.  Limewashingy  painting,  and  washing  of  the  interior  of  bake- 

houses. 

35.  Provision  as  to  sleepiijg  places  near  bakeliouses. 

36.  Provision  as  to  ventilation  by  fan  in  factories  and  workshops. 

37.  Protection  of  workers  in  wet-spinning. 

(2.)  Special  Restrictions  as  to  Emphyment,  Meals,  and  Certificates 

of  Fitness. 

38.  Prohibition  of  employment  of  children  and  young  persons  in 

certain  factories  or  workshops. 

39.  Prohibition  of  taking  meals  in  certain  parts  of  factories  and 

workshops. 

40.  In  print  works  and  bleaching  and  dyeing  works,  pcrio<l  of  em- 

ployment and  times  allowed  for  meals. 

41.  Power  to  require  certificates  of  fitness  for  emplo3rment  of  children 

and  young  persons  under  16  in  certain  workshops. 
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(3.)  Special  Exceptions  relaxing  General  Law  in  certain  Factoria 

and  Workshops, 

(a.)  Period  of  Employment, 

42.  Period  of  employment  between  8  a.m.  and  8  p.m.  in 

cases. 

43.  Power  to  Secretary  of  State  to  allow  period  of  employnr^^^^^ 

between  9  a.m.  and  9  p.m.  in  certain  cases. 

44.  Power  of  working  male  young  persons  above  16  in  lace  £actoi 

45.  Power  of  working  male  young  persons  above  16  in  bakehoui 

46.  Substitution  by  Secretary  of  State  of  another  half  holiday      —  for 

Saturday. 

47.  Employment  in  Turkey  red  dyeing  on  Saturday  up  to  4.30  p.ir  m. 

48.  Continuous  employment  of  children,  young  persons,  and  woi=^HDien 

in  certain  cases. 
49:  Giving  half  holidays  and  holidays  on  different  days  to  diffei^i^nent 
sets  of  children,  young  persons,  and  women. 

50.  Employment  of  young  persons  and  women  by  Jewish  occupiei '^of 

factories  or  workshops. 

51.  Employment  of  Jews  by  Jews  on  Sunday. 

(b.)  Meal  Hours. 

52.  Exception  as  to  meal  times  being  simultaneous,  and  as  to  empM  ^>y' 

ment  or  remaining  in  room  where  manufacturing  proceSiS^    *•* 
carried  on  during  meal  times. 

(c.)  Overtime. 

63.  Power  to  employ  young  persons  and  women  for  14  hours  a  day^— 

54.  Power  to  employ  for  half  an  hour  after  end  of  work  where  procr^' 

is  in  an  incomplete  state. 

55.  Employment  of  young  persons,  &c.,  in  Turkey  red  dyeing 

open-air  bleaching. 

56.  Employment  of  women  for  14  hoiu^  a  day  to  preserve  perisha-"*^^ 

articles. 

57.  Exception  for  factories  driven  by  water  power. 

(d.)  Nightioork. 

58.  Employment  of  male  young  persons  at  night.  • 

59.  Employment  in  certain  letter-press  printing  works  of  male  yoiii*--^ 

persons  of  16  at  night. 

60.  Employment  of  male  young  persons  in  glass  works. 

(4.)  Special  Exception  for  Domestic  and  certain  other  FactoTte$  and 

Worksliops. 

61.  Exception  of  domestic  factories  and  workshops  and  certain  other 

workshops  from  certain  provisions  of  tlie  Act. 
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* 

02.  Exception  for  certain  descriptions  of  fiax  scutch  mills  from  certain 
provisions  of  Act 

(5.)  Siipplemeyital  as  to  Special  Provisions. 

63.  Requirement  of  sanitary  provisions  ns  condition  of  special  ex- 

ceptions. 

64.  Power  to  rescind  order  gnintinj<  or  extending  exception. 

65.  Provisions  as  to  oixler  of  Secretaiy  of  State. 

66.  Provisions  aiii  to  ociru])ier  availing  liiniself  of  special  exceptions, 

and  registry  of  work  under  them. 


PART  III. 

Administration,  Penalties,  and  Legal  Proceedigns. 

(1.)  Insfptction, 

67.  Appointment,  pajTuent,  &c.,  of  insjiectors  of  factories,  and  clerks 

and  ser\'ants. 

68.  Powers  of  inspectors. 

60.  Restriction  on  entry  of  inspector  into  dwellings. 

70.  Certificates  of  appointment  of  inspectors. 

(2.)  Certifying  Surgeons. 

71.  Poor  Law  medical  officers   to  act  where  no  certifying  surgeon 

within  three  miles. 

72.  Appointment  of  certifying  soi^eons. 

73.  Regulations  as  to  the  grant  of  certificates  of  fitness. 

74.  Fees  of  certifying  surgeons  for  examination  of  children  and  young 

persons. 

(3.)  Miscellaneous, 

75.  Notice  of  factory  to  be  given  to  inspector.  # 

76.  Regulation  of  hours  by  public  clock. 

77.  Registers  to  be  kept  in  a  factory  or  workshop. 

78.  Affixing  in  factory  or  workshop  of  abstract  of  Act  and  notices. 

79.  Printing  or  writing  and  service  of  notices  and  documents,  &c. 

80.  Inspection  of  weights  and  mcanures  used  in  factories  and  work- 

shops. 

(4.)  Fines, 

81.  Fine  for  not  keeping  factory  or  workshop  in  conformity  with 

Act 

82.  Penal  compensation   to    ])er8on    injured   by  want  of  fence  to 

machinery,  &c. 
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83.  Fine  for  employing  children,  young  persons,  ami  women  contnurf 

to  the  Act. 

84.  Fine  on  parent  for  allowing  child  or  young  person  to  be  employ <i 

contrary  to  the  Act,  or  neglecting  to  cause  child  to  att^^ 
school. 
86.  Forgery  of  certificiites,  false  entries  and  declarationa. 

86.  Fine  on  person  committing  offence  for  which  occupier  is  liable  ^ 

87.  Power  of  occujner  to  exempt  himself  from  fine  on  convictioiB. 

the  actuiil  offender. 

88.  Restraint  on  cumuLitive  fines. 

(5.)  Legal  proceedings. 

89.  Prosecution  of  offences  and  recovery  and  application  of  fines. 

90.  Appeal  to  quarter  sessions. 

91.  Limitation  of  time  and  general  provisions  as  to  sunuuaiy 

ceedings. 

92.  Evidence  in  summary  proceedings. 
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PART  IV. 

Definitions,   Savings,   Application   to  Scotland  and  Irela: 

AND  Repeal. 

(I.)  Definitio7is, 

93.  Factories  and  workshops  to  which  Act  applies. 

94.  Definition  of  employment  and  working  for  hire. 

95.  Definition  of  *'  certified  efficient  school ; "   '*  recognised  effici 

school." 

96.  General  definitions.     "Child."     "Young  person."    * 

"  Parent"    "  Treasury."    "  Secretary  of  State."    «  Educate 
Department."      "Sanitary  authority."     "Person."     "Wee 
"  Night."       "  Prescribed."       "  Summary    Jurisdiction  Aci 
"  Court  of  Summary  Jurisdiction."    "  Mill-gearing." 

Spcciul  exemption  of  certain  Trades, 

97.  Exemption  of  handicrafts  in  Fifth  Schedule  in  private  houses. 

98.  Exemption  of  certain  home-work. 

(2.)  Savings. 

99.  Saving  as  to  liability  of  hirer  of  machine  where  not  occupier. 
KX).  Saving  for  person  employed  in  repair  of  machinery  or  of  factory 

or  workshop,  or  in  process  of  curing  fish. 

101.  Application  to  factories  and  workshops  of  38  &  39  Vict,  c  65. 

102.  Constniction  of  enactments,  &c.,  referring  to  repealed  Acts. 
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(3.)  Applieatian  of  Act  to  Scotland  and  Ireland. 

103.  Temporary  saving  for  employment  of  children  under  ten  and 

children  over  thirteen  in  Scotland  and  Ireland. 

104.  Certificates  of  birth  for  puqx)se8  of  Act 

105.  Application  of  Act  to  Scotland. 

106.  Application  of  Act  to  Ireland. 

(4.)  Repeal, 

107.  Repeal  of  Act8. 


SCHEDULES. 

FIRST  SCHEDULE. 

Special  Provisions  for  Health. 

\uior%e$  and  Workdwps  in  which  the  Employment  of  Young  Persoris  and 

Children  is  restricted, 

1.  Restriction  of  employment  of  young  persons  and  childi'en ; 
%  Of  children,  &c.,  in  glass  works  ; 

3.  Of  girls  under  sixteen  in  certain  employments ; 

4.  Of  children  in  metal  grinding  and  lucifer-match  dipping  ; 

5.  Of  child  under  eleven  in  dry  grinding,  &c. 

SECOND    SCHEDULE. 

Special  Restrictions. 

Places  forbidden  for  Meals, 

As  to  parts  of  factories  or  workshops  in  which  children,  young  persons, 
and  women  are  forbidden  to  take  meals. 

THIRD    SCHEDULE. 

Special  Exceptions. 

Part  I. 

Period  of  Employment* 

Employment  of  children,  young  persons,  and  women  between  8  a.m. 
and  8  p.m.  in  certain  trades. 

Part  II. 
Meal  Hours, 
Cases  in  which  provisions  as  to  meal  times  are  not  to  apply. 
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Part  IIL 

(hertimi. 

Factories  and  workshops  in  which  young  persons  and  wonm  nif  lie 
allowed  to  work  for  fonzteen  hours  a  day  under  certain  restautkuL 

Part  IV. 

Additional  Half  Hour. 

Factories  in  which  a  child,  young  person,  or  woman  may  heempk^td 
for  an  additional  half  hour. 

Part  V. 

Overtime  for  Perishable  ArticUi, 

Factories  and  workshoj^s  in  which  women  may  be  empbyed  for  te- 
teen  hours  a  day. 

Part  VI. 
Night  TFod:. 
Factories  in  which  male  young  persons  may  be  employed  at  night 

Part   VII. 

Spell. 

Continuous  employment  of  children,  young  persons,  and  wonn  te 
five  hoiu^  in  certain  textile  factories  during  the  winter  montlw. 


FOURTH  SCHEDULE. 

List  op  Factories  and  Workshops. 

Part  I. 

Non-Textile  Factories. 

"Print  wuvks."  "Bleacliing  and  dyeing  works."  "  Eartlienwire 
works."  "  Lucifer-niatch  works."  "  Percussion-cap  works."  "  Cl^ 
tridge  Morks."  "Paper-staining  works."  "  Fustian-cutting  woriw." 
"  Blast  furnaces."  "  Copjier  mills."  "  Iron  mills."  "  Ftimidrics.'' 
"  Metal  and  india-nibber  works."  "  Paper  mills."  "  Glass  works." 
"  Tobacco  factories."  "  Letter-pres3  printing  works.^  "  Booklnnding 
works."    "  Flax  scutch  mills." 


Part  II. 

Non-Textile  Factories  and  JForkshojts. 

"Hat  works."    **Roi)e works."    "Bakehouses."    '' Lace  warchouaes.' 
"  Sliipbuilding  yanl-*."    "  Quan-ies."     "  Pit-banks." 
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FIFTH    SCHEDULE. 
Special  Exemptions. 
Straw  plaiting.    Pillow-lace  making.    Glove-making. 

SIXTH  SCHEDULE. 
Acts  repealed. 


41  VICT.  c.  IG  (1878). 

An  Act  to  consolidate  aiid  amend  the  Laic  relating  to  Factories  and- 

JVorksIiops, 

Bx  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
adyice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 

Preliminary. 

1.  This  Act  maybe  cited  as  the  Factory  and  Workshop  Act,  1878. 
SL  Tliis  Act  shall  come  into  operation  on  the  first  day  of  January,  one 
"thousand  eight  hundred  and  seventy-nine,  which  day  is  in  this  Act 
xeferred  to  as  the  commencement  of  tliis  Act :  Provided  that  at  any 
after  the  passing  of  this  Act,  any  appointment,  regulation,  or  order 
be  made,  any  notice  issued,  form  prescri1)ed,  and  act  done  which 
appears  to  a  Secretary  of  State  necessary  or  proper  to  be  made,  issued, 
prescribed,  or  done  for  the  purpose  of  bringing  this  Act  into  operation 
mt  tl)e  commencement  thereof. 

PART   I. 

Qeneral  Law  relating  to  Factories  and  Workshops. 

(1.)  Sanitary  Provisions, 

3.  A  fiEictory  (a)  and  a  workshop  (6)  shall  be  kept  in  a  cleanly  state  and 
from  effluvia  arising  from  any  drain,  privy,  or  other  nuisance  (c). 

quarry,  a  large  open  space,  was  held 
not  to  be  a  factory. )  See  also  Med- 
grave  v,^Lee  (1874),  L.  R.  9  Q.  B. 
363 ;  43  L  J.  M.  C.  105.  (Premises 
consisting  of  ten  acres,  in  which 
there  was  no  largo  building  under 
cover,  and  on  which  cement  was 
manufactured  chiefly  in  the  oi»en  air; 
not  a  factory. )  But  see  now  sec.  93  (2). 

{b)  For  Jefinition,  sec  s.  93. 

{c)  See  as  to  cases  to  which  this 
provision  does  not  ap))1y,  s.  61.      As 


(a)  For  definition,  see  s.  93.     As 
to    "fiictory"    under    the   repealed 
^ct»    80    k    31    Vict   c.    103,    see 
J\Umers  Shifbiiildiiig  Co.  v.  Chaytor 
(1869),  L.  R  4  Q.   B.  209 ;  19  L.  T. 
6«8  ;  17  W.  R.  401  ;  10  B.  &S.  177  ; 
JTcrUT,  Adley  (1869),5  L  R  Q.  B.  19  ; 
39  L.  J.  M.  C.  3 ;  21  L.  T.  425.     (In 
the  former  it  was  held  that  a  boy  em- 
ployed in  one  of  the  departments  of  a 
large nhipboilder's yard  was  employed 
n  a  "factory."    In  the  latter  a  slate 
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A  factory  or  workaliop  shall  not  be  so  overcrowded  while  wortt  w 
carried  on  therein  as  to  be  injurioiLs  to  the  health  of  the  persons  em- 
ployed therein,  and  .shall  1>e  ventilated  (d)  in  such  a  manner  as  to  rerkder 
hanuless,  so  far  as  is  practicable,  all  the  gases,  vapours,  dust,  or  otheK*  im- 
purities generated  in  the  coui*se  of  the  manufacturing  process  or  hcmAi- 
craft  carrietl  on  therein  that  may  be  injurious  to  health. 

A  factory  or  workshoj)  in  which  there  is  a  contravention  of  this  se«r:^^Q^ 
shall  be  deemed  not  to  be  kept  in  conformity  with  this  Act  (e). 

4.  Where  it  api>ear8  to  an  inspector  imder  tliis  Act  that  any 
neglect,  or  default  in   i*elation  to  any  drain,  watercloset,  earthc 
privy,  ashpit,  water-supply,  nuisance  (/),  or  other  matter  in  a  iiEu:to; 
workshop  is  punishable  or  remediable  under  the  law  relating  to  pi 
health,  but  not  under  this  Act,  that  inspector  shall  give  noti 
writing,  of  such  act,  neglect,  or  default  to  the  sanitary  authority  ( 
whose  district  the  factory  or  workshop  is  situate,  and  it  shall  be  the 
of  the  sanitary  authority  to  make  such  inquiry  into  the  subject  o: 
notice,  and  take  such  action  thereon,  as  to  that  authority  may 
proi)er  for  the  pui-pose  of  enforcing  the  law. 

An  inspector  (h)  under  this  Act  may,  for  the  purposes  of  this  seci 
take  with  him  into  a  factory  or  a  workshop  a  medical  officer  of  hi 
inspector  of  nuisances  (/i),  or  other  officer  of  the  sanitary  authority  ( 

(2.)  Safety. 

5.  With  respect  to  the  fencing  of  machinery  in  a  factory  the  foE 
provisions  shall  have  effect ; 

(1.)  Every  hoist  or  teagle  near  to  which  any  person  (k)  ia  liaUJ 
pass  or  to  be  employ etl,  and  every  fly-wheel  directly  ^ 
nected  with  tlie  steam  or  water  or  other  mechanical  po^ 
whether  in  the  engine-house  or  not,  and  every  part 
steam-engine  and  water-wheel,  shall  be  securely  fenced 
au<l 


seem 


«tion 
th, 


I-^e  to 

000. 

airier, 


to  special  pro^-isions  for  cleanliness, 
s.  33  ;  and  s.  101  as  to  Public  Health 
Act,  1875. 

((/)  As  to  ventilation  by  fan,  s.  36. 

\c^  Sec.  81. 

(/)  See  s.  91  of  Public  Health  Act 
of  1875  (38  k  39  Vict.  c.  55),  and  s. 
101  of  the  present  Act ;  Norris  v. 
^a77ww(1872),  L.  K.  7  Q.  B.  537  ;  41 
L.  J.  M.  C.  154,  and  Reg.  v.  JVat^r- 
furuse  (1872),  L.  R  7  Q.  B.  545  ;  26 
L.  T.  N.  S.  761 ;  41  L.  J.  M.  C.  115. 

{g)  Sec.  96. 

(A)  Sec.  67. 

(i)  Sec.  96. 

(k)  Not  merely  children,   women, 
and  young  persons.     See  Coe  v.  Piatt 


note     (/)     7o2  ;     BrU/oti    v.    ^^^^^^ 
Western  Cotton  Co.  (1872),  L.  IT.  / 
Ex.  130  ;  41   L.  J.  Ex.  99  ;  27  I*  71 
N.  S.  125;  20  W.  B.  525. 

(/)  The  following  are  the  chief 
cases  as  to  fencing :  Coe  v.  PbU 
(1851),  6  Ex.  752  ;  (1852),  7  Ex.  460; 

21  L.  J.  Ex.  146  ;  22  L.  J.  Ex.  164; 

22  L.  J.  Ex.  164.  (The  machinery  of  n 
cotton  mill  was  worked  by  a  stetm- 
engine,  which  drove  a  liorizontal 
shaft  passing  along  the  lower  floor  of 
the  factory.  This  shaft  woiked 
several  vertical  shafts,  which  pasMd 
through  the  upper  floors,  and  ao 
worked  tJie  machinery  in  the  different 
rooms.    One  of   the  vertical  shafts 
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Even'  wlieel-race  not  otherwise  secured  (w)  Hliall  be  securely 

fenced  close  to  the  edge  of  the  wheel-race  ;  and 
Every  i>art  of  the  mill  gearing  (n)  shall  either  be  securely 
fenced  or  be  in  sucli  position  or  of  such  construction  as  to  be 
equally  safe  to  every  person  employed  in  the  factory  as  it 
would  be  if  it  were  securely  fenced  ;  and 
All  fencing  shall  be  constantly  maintained  in  an  efficient  state 
while  tlie  parts  re([uired  to  be  fenced  are  in  motion  or  use  for 
the  purpose  of  any  manufacturing  process  {o), 
yry  in  which  there  is  a  contravention  of  this  section  shall  be 
lot  to  be  kei)t  in  conformity  with  this  Act  (p), 
lere  an  inspector  (q)  considei-s  that  in  a  factory  any  part  of  the 
ry  (r)  of  any  kind  moved  by  steam,  water,  or  other  mechanical 
>  whicli  the  foregoing  provisions  of  this  Act,  with  respect  to  the 
af  machinery  do  not  apply,  is  not  securely  fenced,  and  is  so 


jr  repair.     Its  fencing  was 

and  the  machines  driven 

9  at  rest.     The  umchiiics  in 

rooms  were  at  work.     The 

the  factory  not  liable  for  an 

to  a  girl  by  the  unfenccd 

'The   2l8t  section  only  re- 

to  be  so  (fenced)  when  in 

for    a    manufacturing     pro- 

Schojield  v.  SdiniUc  (1855), 

253.     (Not  enough  that  the 

y  was  fenced  in  the  ordinary 

used  and  approved  as  sutfi- 

he  best  regulated  factory  in 

ct )  Dod  V.  SJieppard  (1856), 

.  866;  25  L.  J.   Q.  H.  124. 

Mid  plea  that  a  shaft  was  not 

where  children,  voung  i)er- 

women,  were  likely  to  or 

pass,  and  that  the  shaft  was 

a  distance  or    height  that 

s  no  danger.)     Murdock  v. 

and  Smith'  JFestcni  Ry.  Co, 

Macp.  768.       (Held  to-be 

that  the  fencing  was  ac- 

o  the  best  method  of  fencing 

;  the  time. ) 

^riUon  v.  Orent  Western 
'.,  see  note  (it).  (The  edge  of 
ace  must  be  fenced,  though  it 
t  it  conld  be  reached  only 
ing  a  fence,  and  climbing 
the  spokes  of  a  fly-wheel, 
«  chiluren  or  young  peraons 
liable  to  pass. ) 
r  definition,  see  s.  96. 
{  Coe  V.  PlaU, 

e  88.  81  and  82.     The  statu- 
alty   does   not   take    away 


from  the  injured  partv  the  right  of 
action.  Caswell  v.  JFortJi  (1866),  6 
E.  &  1).  849  ;  25  L.  J.  Q.  B.  121  ; 
2  Jur.  N.  S.  116  ;  Couch  v.  SUrl 
(1854),  3  E.  &  B.  402  ;  23  L.  T.  Q. 
B.  402.  AVith  respect  to  the  defence 
of  negligence  on  tne  part  of  a  work- 
wan,  Castcell  V.  IVorth.  (Action 
against  defendant  for  not  sufficiently 
fencing  a  shaft  while  in  motion,  in 
compliance  with  7  &  8  Vict.  c.  16,  s. 
21  ;  plea,  admitting  that  the  shaft 
was  not  sufficiently  fenced,  but  that 
plaintiff,  contrary  to  the  express 
comniamis  of  defendant,  and  know- 
ing that  it  was  dangerous  to  meddle 
with  the  shaft,  took  hold  of  it ;  a 
good  ])lea,)    McCracken  v.  BargaHf 

1  Irish  Jur.  N.  S.  404.  (Action 
by  operative  against  owner  for  not 
sufficiently  fencing  shaft ;  plea  tiiat 
it  was  the  duty  of  A.,  the  operative, 
to  put  a  certain  belt  upon  one  of  the 
drums  attached  to  the  sh^t ;  that  it 
was  a  known  rule  of  the  factory  not 
to  put  a  belt  on  by  hand,  but  by  a 
crutch  provided  for  the  purpose  ;  and 
that  the  plaintiff,  in  violation  of  this 
rule  and  of  conimanda,  put  the  belt 
on  by  hand,  whereby  he  was  injured ; 
a  good  plea. )  Holmes  v.  Clarke^  6  H. 
&  N.  349 ;  BrUtoii  v.  Great  Western 
Coftmi  Co. ;  and  Gibb  v.  CromMe  (1876), 

2  K.  886,  where  it  was  alleged  the 
plaintiff  had  made  a  misropresentatiou 
as  to  his  age. 

iq)  Sec  8.  C7. 
(>•)  See  sub-8.  6. 
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opinion  of  the  court  tbat  tries  the  case,  is  one  which  was  nuooahtj 
calculated  to  endanger  the  safety  of  the  persons  employed  in  or  about 
the  mine,  or  to  cause  serious  personal  injury  to  any  of  sodi  penon%  or  to 
cause  a  dangerous  accident,  and  was  committed  wilfully  by  the  poml 
act,  personal  default,  or  personal  negligence  of  the  person  aocnnd,  nek 
person  shall  be  liable,  if  the  court  is  of  opinion  that  a  peenniaiy  peuhr 
will  not  meet  the  circumstances  of  the  case,  to  imprisonment,  widi  or 
without  hard  labour,  for  a  period  not  exeeeding  three  months. 

If  any  person  feel  aggrieved  by  any  conviction  made  by  a  oouit  of  nn- 
mary  jurisdiction  on  determining  any  information  under  this  Act,  br 
which  conviction  imprisonment  is  adjudged  in  pursuance  of  tins  aeetun, 
or  by  which  conviction  the  sum  adjudged  to  be  paid  amoonti  to  or 
exceeds  half  the  maximum  i)enalty,  the  person  so  aggrieved  may  i^pcil 
therefrom,  subject  to  the  conditions  and  regulations  following : 

(1.)  The  appeal  shall  he  made  to  the  next  court  of  general  arqwter 
sessions  for  the  county,  division,  or  place  in  which  tiie  em 
of  appeal  has  arisen,  holden  not  less  than  twenty-one  (bn 
after  the  decision  of  the  court  from  which  the  appeiliit 
made : 
(2.)  The  appeUant  shall,  within  seven  days  after  the  cause  of  ifipeil 
has  arisen,  give  notice  to  the  other  party  and  to  the  cooitof 
smnmary  jurisdiction  of  hin  intention  to  appeal,  and  of  tk 
groimd  thereof : 
(3.)  Tlie  api)ellaut  sliall,  immediately  after  such  notice,  enter  ifitot 
recognizance  before  a  justice  of  the  peace,  'wiih  two  soiBckBt 
sureties,  conditioned  personally  to  trj'  hucIi  appeal,  and  to 
abide  the  judj^nient  of  the  couil  tlieivon,  and  to  jwy  snch 
costs  as  may  Ix?  iiwurded  by  tlu^  court,  or  give  such  other 
security  by  deposit  of  money  or  othenvise  as  the  justice  may 
allow  : 
(4.)  The  justice  may,  if  he  think  iit,  on  tlie  ai>i)ellant  entering  into 
such  recognizance  or  giving  such  other  security  as  afore«M*M 
release  him  from  custcxly  : 
(5.)  The  (;ouit  of  appeal  may  adjouni  the  appeal,  anil  upon  tlw 
hearing  thereof  they  may  confinn,  reverse    or  modilr  the 
decision  of  the  coui-t  of  summary  juris<liction,  or  remit  ti« 
matter  to  the  court  of  summary  juiisdiction  with  the  opin**^^ 
of  the  court  of  appeal  thereon,  or  make  such  other  order  w 
the  matter  as  the  court  tliinks  just.     The  court  of  app**^ 
may  also  make  such  order  as  to  costs  to  l)e  paid  bj  eitB*"^ 
party  as  the  court  thinks  just : 
Provided  that  in  Scotland  — 
(1.)  This  section  shall  not  apply  to  any  conviction  made  *>/  * 

sheriff : 
(2.)  The  term  "  entering  into  a  recognizance  before  a  justice  of  *"*^ 
peace"  shall  mean  finding  caution  with  the  clerk  of  "^ 
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required  to  be  fenced  U  in  motion  for  tlie  purpose  of  any 
manufacturing  process,  the  factory  sliall  be  deemed  not  to  be 
kept  in  conformity  with  this  Act : 
(6.)  For  the  purpose  of  this  section  and  of  any  provisions  of  this 
Act  relating  thereto, "  machinery"  shall  be  deemed  to  include 
any  dri\'ing  stmp  or  band. 

7.  Where  an   inspector  considers  that  in  a  factory   or  workshop  a 

Tat,  pan,  or  other  structure,  which  is  used  in  the  process  or  handicraft 

carried  on  in  such  factory  or  workshop,  and  near  to  or  over  which 

children  or  young  persons  are  liable  to  pass  or  to  be  employed,  is  so 

dangerous,  by  reason  of  its  being  filled  with  hot  liquid  or  molten  metal 

or  otherwise,  as  to  be  likely  to  be  a  cause  of  bodily  injury  to  any  child 

or  young  person  employed  in  the  factory  or  workshop,  he  shall  serve  on 

the  occupier  of  the  factory  or  workshop  a  notice  requiring  him  to  fence 

sach  vat,  pan,  or  other  structure. 

The  provisions  of  this  Act  with  respect  to  the  fencing  of  machinery 

which  an  inspector  considers  not  to  be  securely  fenced  and  to  be 

dangerous  shall  apply  in  like  manner  as  if  they  were  re-enacted  in  this 

section,  with  the  substitution  of  the  vat,  pan,  or  other  structure,  for 

machinery,  and  with  the  addition  of  workshop,  and  if  the  occupier  of  a 

£u;tory  or  workshop  fails  constantly  to  maintain  the  fencing  required 

Under  this  section  in  an  efficient  state,  while  such  vat,  pan,  or  other 

'tmctnrc  is  so  filled  or  otherwise  dangerous  as  aforesaid,  the  factory 

or  workshop  shall  be  deemed  not  to  be  kept  in  conformity  with 

thns  Act. 

8.  Where  an  inspector  observes  in  a  factory  that  any  grindstone 
^vvoiked  by  steam,  water,  or  other  mechanical  power  is  in  itself  so  faulty, 
«:^  is  fixed  in  so  faulty  a  manner  as  to  be  likely  to  cause  bodily  injury  to 
"Uie  grinder  using  the  same,  he  shall  serve  on  the  occupier  of  the  factory 
«a  notice  requiring  him  to  replace  such  faulty  grindstone,  or  to  properly 
^z  the  grindstone  fixed  in  the  faulty  manner. 

The  provisions  of  this  Act  with  respect  to  the  fencing  of  machinery 
>rliich  an  inspector  considers  not  to  be  securely  fenced  and  to  be 
^langerous  shall  apply  in  like  manner  as  if  they  were  re-enacted  in  this 
section  with  the  necessary  modifications. 

Where  the  occupier  of  a  factory  fails  to  keep  the  grindstone  men- 
tioned in  the  notice  or  award  in  such  a  state  and  fixed  in  such  manner 
as  not  to  be  dangerous,  the  factory  shall  be  deemed  not  to  be  kept  in 
cQnformity  with  this  Act. 

9.  A  child  («)  shall  not  l)e  allowed  to  clean  any  part  of  the  machinery 
in  a  fiu;toiy  while  the  same  is  in  motion  by  the  aid  of  steam,  water,  or 
ether  mechanical  power. 

A  young  person  or  woman  {t)  shall  not  be  allowed  to  clean  such  part 

(s)  Sec  96.  (t)  Sec.  96. 

I  I 
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of  the  machinery  in  a  factory  as  is  mill-gearing  (u)  while  the  same  is  in 
motion  for  the  purpose  of  propelling  any  part  of  the  Tnannfactnripg 
machinery. 

A  child,  yomig  person,  or  woman  sliall  not  be  allowed  to  work 
between  the  fixed  and  travei-sing  part  of  any  self-acting  machine  while 
the  luachine  is  in  motion  )>y  the  action  of  steam,  water,  or  other 
mechanical  power. 

A  child,  young  person,  or  woman  allowed  to  clean  or  to  work  in  con- 
travention of  this  section  shall  be  deemed  to  be  employed  contrary  to 
the  provisions  of  this  Act  (x). 

(3.)  Employment  and  Meal  Hours. 

10.  A  child,  young  person,  or  woman  shall  not  be  employed  in  a 
factory  or  a  workshop  except  during  the  period  of  employment  herein- 
after mentioned  (y). 

11.  With  respect  to  the  employment  of  young  persons  and  women  in 
ii  textile  factory  (z)  the  following  regulations  shall  be  obfterved  : 

(1.)  The  period  of  exployment,  except  on  Saturday,  shall  either 

begin  at  six  o'clock  in  the  morning  and  end  at  six  o'clock  in 

the  evening,  or  begin  at  seven  o'clock  in  the  morning  and 

end  at  seven  o'clock  in  the  evening  ;  and 

(2.)  The  period  of  employment  on  Saturday  shall  begin  either  at 

six  oclock  or  at  seven  o'clock  in  the  morning  ;  and 
(3.)  Where  the  period  of  employment  on  Saturday  b^ns  at  six 
o'clock  in  the  morning,  that  period — 

(a.)  If  not  less  than  one  hour  is  allowed  for  meals,  shall 
end  at  one  o'clock  in  the  afternoon  as  r^^anls  em- 
ployment in  any  manufacturing  process,  and  at 
half-past  one  o'clock  in  the  afternoon  as  regards 
employment  for  any  purpose  whatever ;  and 
(6.)  If  less  than  one  hour  is  allowed  for  meals,  shall  end  at 
half  an  hour  after  noon,  as  regards  employment  in 
any  manufacturing  process,  and  at  one  o'clock  in 
the  afternoon  as  regtirds  emplonnent  for  any  pur- 
pose whatever ;  and 
(4.)  Where  the  period  of  employment  on  Saturday  begins  at  seven 


(n)  See  s.  96. 

{x)  Sec.  81. 

(j/)  Employment  of  young  persons 
and  women  in  a  textile  factory,  s. 
11  ;  of  children  in  a  textile  factory, 
H.  12  ;  of  young  persons  and  women 
in  a  non-textile  factory,  or  of  young 
])ersons  in  a  workshop,  s.  13;  of 
children  in  a  non-textile  factory  and 
a  workshop,  8.  14  ;  of  women  in 
workshops,    s.    15  ;  of  children  or 


young  persons  in  domestic  work- 
shops, 8.  16 ;  of  employment  on 
Saturday,  s.  18  ;  prohibition  of  em- 
ployment of  children  under  ten,  s. 
20 ;  employment  on  Sunday,  a.  21 ; 
holidays,  s.  22  ;  special  exemptions  as 
to  periods  of  employment,  ss.  42 — 51 ; 
overtime,  ss.  53—57 ;  nightwork, 
ss.  58—60.  As  to  meaning  of  *'  em- 
ployment," see  note  to  9ee.  93. 
(c)  Sec.  93,  as  to  definition. 
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o'clock  in  the  morning,  that  period  shall  end  at  half-past  one 
o'clock  in  the  afternoon  as  regards  any  manufacturing  process 
and  at  two  o'clock  in  the  afternoon  as  r^ards  employment 
for  any  purpose  whatever ;  and 

(5.)  There  shall  be  allowed  for  meals  (a)  during  the  said  period  of 
employment  in  the  factory — 
(a.)  on  every  day  except  Saturday  not  less  than  two  hours, 
of  which  one  hour  at  the  least,  either  at  the  same 
time  or  at  different  times,  shall  be  before  three 
o'clock  in  the  afternoon  ;  and 
(6.)  on  Saturday  not  less  than  half  an  hour  ;  and 

(6.)  A  young  person  or  woman  shall  not  be  employed  continu- 
ously (b)  for  more  than  four  hours  and  a  half,  without  an 
interval  of  at  least  half-an-honr  for  a  meaL 
m  With  respect  to  the  employment  of  children  in  a  textile  factory 
^  following  regulations  (c)  shall  be  observed — 

(1.)  Children  shall  not  be  employed  except  on  the  system  either  of 
employment  in  morning  and  afternoon  sets,  or  of  employ- 
ment on  alternate  days  only  ;  and 

(2.)  The  period  of  employment  for  a  child  in  a  morning  set  shall, 
except  on  Saturday,  begin  at  the  same  hour  as  if  the  child 
were  a  young  person,  and  end  at  one  o'clock  in  the  afternoon, 
or,  if  the  dinner  time  begins  before  one  o'clock,  at  the  be- 
ginning of  dinner  time ;  and 

(3.)  The  period  of  employment  for  a  child  in  an  afternoon  set 
shall,  except  on  Saturday,  begin  at  one  o'clock  in  the  after- 
noon, or  at  any  later  hour  at  which  the  dinner  time  ter- 
minates, and  end  at  the  same  hour  as  if  the  child  were  a 
(young  person ;  and 

(4.)  The  period  of  employment  for  any  child  on  Saturday  shall 
begin  and  end  at  the  same  hour  as  if  the  child  were  a  young 
person ;  and 

(5.)  A  child  shall  not  be  employed  in  two  successive  periods  of 
seven  days  in  a  morning  set,  nor  in  two  successive  periods  of 
seven  days  in  an  afternoon  set,  and  a  child  shall  not  be 
employed  on  two  successive  Saturdays,  nor  on  Saturday 
in  any  week  if  on  any  other  day  in  Uie  same  week  (d)  his 
period  of  employment  has  exceeded  five  hours  and  a  half ; 
and 

(6.)  When  a  child  is  employed  on  the  alternate  day  system  the 
period  of  emplo3rment  for  such  child  and  the  time  allowed 
tof  meals  shall  be  the  same  as  if  the  child  were  a  young 
pezffon,  but  the  child  shall  not  be  employed  on  trt-o  successivt^ 

(a)  Sees.  52  and  19.  (c)  Sec.  19. 

(b)  Sec.  48.  (d)  Sec.  96. 
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days,  and  shall  not  be  employed  on  the  aune  day  of  the  week 
in  two  sncceftsive  weeks  ;  and 
(7.)  A  child  shall  not  on  either  system  be  employed  continooasly 
for  any  longer  period  than  he  could  be  if  he  were  a  3roimg 
person  without  an  interval  of  at  least  half-an-hour  for  a  metL 

13.  With  respect  to  the  employment  of  young  persons  and  women  in 
a  non-textile  factory  (e),  and  of  young  persons  in  a  workship  (/),  the  fd- 
luwing  regulations  shall  be  observed  : 

(1.)  The  period  of  employment,  except  on  Saturday  (g\  shall  (save 
as  is  in  this  Act  specially  excepted)  (h)  either  begin  at  six 
o'clock  in  the  morning  and  end  at  six  o'clock  in  the  erening, 
or  begin  at  seven  o'clock  in  the  morning  and  end  at  aeven 
o'clock  in  the  evening  ;  and 
(2.)  The  period  of  employment  on  Saturday  shall  (save  as  is  in  this 
Act  specially  excepted)  begin  at  six  o'clock  in  the  morning  or 
at  seven  o'clock  in  the  morning,  and  end  at  two  o^clock  in  the 
afternoon  ;  and 
(3.)  There  shall  be  allowed  for  meals  during  the  said  period  (»)  of 
employment  in  the  factoiy  or  workshop— 
(a.)  on  every  day  except  Saturday  not  leas  than  one  hour 
and  a  half,  which  one  hour  at  the  least,  either  at  the 
same  time  or  at  different  times,  shall  be  before  three 
o'clock  in  the  afternoon  ;  and 
(6.)  on  Saturday  not  less  than  half-an-hour  ;  and 
(4.)  A  young  x)erson  or  a  woman  in  a  non-textUe  fiictoiy  and  a 
young  person  in  a  workshop  shall  not  be  employed  continu- 
ously for  more  than  five  hours  without  an  interval  of  at  least 
half-an-hour  for  a  meaL 

14.  With  respect  to  tiie  emplo3rment  of  children  in  a  non-textile  £u> 
tory  and  a  workshop  the  following  regulations  shall  be  observed  : 

(1.)  Children  shall  not  be  employed  except  either  on  the  system  of 
employment  in  morning  and  afternoon  sets,  or  (in  a  facUny 
or  workshop  in  which  not  less  than  two  hours  axe  allowed  for 
meals  on  every  day  except  Saturday)  on  the  system  of  em- 
ployment on  alternate  days  only  ;  and 

(2.)  The  period  of  employment  for  a  child  in  a  morning  set  on  eveiy 
day,  including  Saturday,  shall  begin  at  six  or  seven  o'clock  in 
the  morning  and  end  at  one  o* clock  in  the  afternoon,  or,  if 
the  dinner  time  begins  before  one  o'clock,  at  the  beginning  of 
dinner  time ;  and 

(3.)  The  period  of  employment  for  a  child  in  an  afternoon  set  on 
every  day,  including  Saturday,  shall  begin  at  one  o'clock  in 
the  afternoon,  or  at  any  hour  later  than  half-post  twelve 

(«)  Sec.  93.  (h)  Sec.  43. 

(/)  Sec.  93.  {i)  Sees.  52  and  61. 

Q)  Sec.  18. 
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o'clock  at  wliich  the  dinner  time  terminates,  and  end  on 
Saturday  at  two  o'clock  in  the  afternoon,  and  on  any  other 
day  at  aix  or  seven  o'clock  in  the  evening,  according  as  the 
period  of  employment  for  children  in  the  morning  set  began 
at  SIX  or  seven  o'clock  in  the  morning  ;  and 
(4.)  A  child  shall  not  be  employed  in  two  successive  periods  of 
seven  days  in  a  morning  set,  nor  in  two  successive  periods  of 
seven  days  in  an  afternoon  set,  and  a  child  shall  not  be  em- 
ployed on  Saturday  in  any  week  in  the  same  set  in  which  he 
has  been  employed  on  any  other  day  of  the  same  week ;  and 
(5.)  When  a  child  is  employed  on  the  alternate  day  system — 

(a.)  The  period  of  employment  for  such  child  shall,  except 
on  Saturday,  either  begin  at  six  o'clock  in  the  morn- 
ing and  end  at  six  o'clock  in  the  evening,  or  begin 
at  seven  o'clock  in  the  morning  and  end  at  seven 
o'clock  in  the  evening  ;  and 
(6.)  The  period  of  employment  for  such  child  shall  on 
Saturday  begin  at  six  or  seven  o'clock  in  the  morn- 
ing, and  end  at  two  o'clock  in  the  afternoon  ;  and 
(c.)  There  shall  be  allowed  to  such  child  for  meals  during 
the  said  period  of  emplo^-ment  not  less,  on  any  day 
except  Saturday,  than  tv^-o  hours,  and  on  Saturday 
than  half  an  hour  ;  but 
(d.)  The  child  shall  not  be  employed  in  any  manner  on  two 
successive  days,  and  shall  not  be  employed  on  the 
same  day  of  the  week  in  two  successive  weeks ;  and 
(6.)  A  child  shall  not  on  either  system  be  employed  continuously 
for  more  than  five  hours  without  an  interval  of  at  least  half 
an  hour  for  a  meal. 
1&.  With  respect  to  the  employment  of  women  in  workshops,  the 
"'^lowing  regulations  shall  be  observed  : 

(1.)  In  a  workshop  which  is  conducted  on  the  system  of  employ- 
ing therein  children  and  yoimg  persons,  or  either  of  them,  u 
woman  shall  not  be  employed  except  during  the  same  period 
and  subject  to  the  same  restrictions  as  if  she  were  a  young 
person  ;  and  the  regulations  of  this  Act  with  respect  to  the 
employment  of  young  persons  in  a  workshop  shall  apply 
accordingly  to  the  employment  of  women  in  that  work- 
shop ;  and 
(S.)  In  a  workshop  which  is  conducted  on  the  system  of  not 
employing  therein  either  children  or  young  persons — 
(a.)  The  period  of  employment  for  a  woman  shall,  except 
on  Saturday,  begin  at  six  o'clock  in  the  morning 
and  end  at  nine  o'clock  in  the  evening,  and  shall  on 
Saturday  begin  at  six  o'clock  in  the  morning,  and 
end  at  four  o'clock  in  the  afternoon  ;  and 
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(6.)  There  shall  be  allowed  to  a  woman  for  metis  ind 

absence  from  work  daring  the  period  of  empiof- 

ment  not  less,  except  on  Saturday,  than  four  hom 

and  a  half,  and  on  Saturday  than  two  hours  and  a 

hal£ 

A  workshop  shall  not  be  deemed  to  be  conducted  on  the  system  of  not 

employing  therein  either  children  or  yoimg  persons  until  the  occopief 

lias  served  on  an  inspector  notice  of  his  intention  to  conduct  his  wod- 

shop  on  that  system. 

16.  Where  persons  are  employed  at  home  {k),  that  is  to  eaj,  in  a 
private  house,  room,  or  place  which,  though  used  as  a  dweUing,  ii  hv 
reason  of  the  work  carried  on  there  a  factory  or  workshop  within  the 
meaning  of  this  Act,  and  in  whicli  neitlier  steam,  water,  nor  other 
mechanical  |>ower  is  used  in  aid  of  the  manufacturing  process  carried  oq 
there,  and  in  which  the  only  persons  employed  are  members  of  thenme 
family  dwelling  there,  the  foregoing  regulations  of  this  Act  with  respect 
to  the  employment  of  children,  young  persons,  and  women  shall  not 
npply  to  such  factory  or  worksliop,  and  in  lieu  thereof  the  followinir 
regulations  shall  be  observed  therein  : 

(1.)  A  child  or  young  person  shall  not  be  employed  in  the  bctoiT 
or  workshop    except    during    the    period  of  employment 
hereinafter  mentioned ;  and 
(2.)  The  period  of  employment  for  a  young  person  shall,  except  on 
Saturday,  begin  at  six  o'clock  in  the  morning  and  end  at 
nine  o'clock  in  the  evening,  and  shall  on  Saturday  begin  at 
six  o'clock  in  the  iiioniiiig  and  end  at  four  o'clock  in  the 
afternoon  ;  and 
(3.)  There  shall  be  alloweil  to  ever}'  young  iK*n*on  for  mt-als  and 
absence  from  work  during  the  pericnl  of  eniploviiient  nut 
leHs,  except  on  Satunlay,  than  four  houi-R  and  a  half;  and  on 
Saturday  than  two  lioui-s  and  a  half ;  and 
(4.)  Tlie  period  of  employment  for  a  child  on  every  day  either  shall 
begin  at  six  o'clock  in  the  morning  and  end  at  one  o'clock 
in  the  afternoon,  or  shall  Ixigin  at  one  o'clot^k  in  the  after- 
noon and  end  at  eight  o'ch^ck  in  the  evening  or  on  Saturday 
at  four  o'clock  in  the  afternwm  ;  and  for  tlie  j»urpose  of  the 
provisions  of  this  Act  ivspecting  education,  such  child  shall 
be  deemed,  according  to  circumstances,  to  be  employed  in  a 
morning  or  afternoon  set ;  and 
(^•)  A  cliild  shall  not  be  emplove^l  l)efore  the  hour  of  one  in  the 
afternoon  in  two  successive  jiericMls  of  seven  days,  nor  after 
that  hour  in  two  successive  perio*ls  of  seven  days,  and  a  child 
shall  not  be  einployeil  on  Satunlay  in  any  week  before  the 
hour  of  one  in  the  afternoon,  if  on  any  other  day  in  the  .same 
week  he  has  been  eiuployetl  bef-^rv  that  hour,  nor  after  that 

{k)  Sec.  98. 
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hour  if  on  any  other  day  of  the  same  week  he  has  been 
employed  after  that  hour  ;  and 
(6.)  A  child  shall  not  be  employed  continuously  for  more  than 
five  hours  without  an  interval  of  at  least  half  an  hour  for  a 
meal. 

17.  With  respect  to  meals  the  following  regulations  (!)  shall  (save  as 
in  in  this  Act  specially  excepted)  be  observed  in  a  factory  and  work- 
aihop  : 

(1.)  All  children,  yoiuig  persons,  and  women  employed  therein  shall 
have  the  times  allowed  for  meals  at  the  same  hour  of  the 
day ;  and 

(2.)  A  child,  young  i>en*on,  or  woman  shall  not  during  any  part  of 
the  times  allowed  for  meals  in  the  factoiy  or  workshop,  be 
employed  in  the  factory  or  the  workshop,  or  be  allowed  to 
remain  in  a  room  in  which  a  manufacturing  process  or 
handicraft  is  then  being  carried  on. 

18.  The  period  of  employment  on  Saturday  for  a  young  person  or 
woman  in  a  non-textile  factoiy  or  woi'kshop  may  be  of  the  some  length 
ns  on  any  other  day  if  the  period  of  employment  of  such  young  person 
or  woman  has  not  exceeded  eight  hours  on  any  day  of  the  same  week, 
and  if  notice  has  been  affixed  in  the  factory  or  workshop  and  served  on 
the  inspector. 

19.  The  occupier  of  a  factory  or  workshop  may  from  time  to  time  fix 
within  the  limits  allowed  by  this  Act,  and  shall  (save  as  is  in  this  Act 
specially  excepted)  specify  in  a  notice  affixed  in  the  factory  or  workshop, 
the  period  of  employment,  the  times  allowed  for  meals,  and  whether  the 
children  are  employed  on  the  system  of  morning  and  afternoon  sets  or 
of  alternate  days. 

The  i>eriod  of  employment  and  the  times  allowed  for  meals  in  the 
factory  or  workshop  shall  be  deemed  to  be  the  period  and  times  specified 
in  the  notice  affixed  in  the  factory  or  workshop  ;  and  all  the  children  in 
the  factory  ov  workshop  .shall  l>e  employed  either  on  the  system  of 
morning  and  afternoon  sets  or  on  the  system  of  alternate  days  according 
to  the  system  for  the  time  l)eing  specified  in  such  notice  : 

Provided  tliat  a  change  in  such  i)eriod  or  times  or  system  of  employ- 
ment sliall  not  be  made  until  after  the  occupier  has  served  on  an 
inspector  and  affixeil  in  the  factory  or  workshop  notice  of  his  intention 
to  make  such  change,  and  shall  not  be  made  oftener  than  once  a  quarter, 
miless  for  special  cause  allowed  in  writing  by  an  inspector. 

20.  A  child  imder  the  age  of  ten  years  shall  not  be  employed  in  a 
fJACtory  or  a  workshop. 

21.  A  child,  young  person,  or  woman  shall  not  (save  as  is  in  this  Act 
specially  excepted)  be  emi^loyed  on  Sunday  in  a  factory  or  workshop  (m). 


(Q  Sec.  52.  (m)  Sec.  51. 
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(4.)  Holiday 

22.  The  occupier  of  u  Dfictoiy  or  of  a  worluhop  shall  (aaye  as  is  in  t^iy-  ^^ 
Act  Hpecially  excepted)  (n)  allow  to  every  child,  yomig  pezaon,  vsi/'' 
woman  eiu])loyed  therein  the  following  holidays ;  that  is  to  say, 

(1.)  Th(f  whole  of  Christmas  Day  and  the  whole  either  of  Good 
Friday  or,  if  it  in  so  specified  hy  the  occupier  in  the  notice* 
affixed  in  the  factory  or    workshop,  of   the  next  puUii* 
holiday  under  the  Holidays  Extension  Act,  1875 ;  and  in 
addition 
(2.)  Eight  half  holidays  in  ever}'  year,  hut  a  whole  holiday  may  he 

allowed  in  lieu  of  any  two  such  half  holiday's  ;  and 
(3.)  At  least  half  of  the  said  half  holidays  or  whole  holidays  tliall 
he  allowed  hetween  the  fifteenth  day  of  March  and  the  first 
day  of  October  in  every  year ;  and 
(4.)  Cessation  from  work  shall  not  he  deemed  to  be  a  half  h(»liday 
or  whole  lioliday,  unless  a  notice  of  the  half  holiday  or  whole 
holiday  has  been  affixed  in  the  iactoiy  or  workshop  for  at 
least  the  whole  jxiriod  of  employment  of  young  {lerBons  and 
women  on  the  last  previous  work  day  but  one  ;  and 
(5.)  A  half  holiday  shall  comprise  at  least  one  half  of  the  period  uf 
employment  for  young  j^ersons  and  women  on  some  day 
other  than  Saturday. 
A  child,  young  person,  or  woman  who — 

(a.)  on  a  whole  holiday  fixed  by  or  in  pursuance  of  this  section  fur 
a  factory  or  workshop  is  employed  in  the  fitctory  or  work- 
shop, or 
{h.)  on  a  half  holiday  fixed  in  pursuance  of  this  section  for  a 
fjEu^tory  or  workshop  is  employed  in  the  fiEtctory  or  worksho]i 
during  the  portion  of  the  period  of  employment  assigned  for 
such  half  holiday, 
sliall  be  deemed  to  be  employed  contrary  to  the  provisions  of  this  Act. 

If  in  a  factory  or  workshop  such  whole  holidays  or  half  liolidays  as 
required  by  this  section  ai-e  not  fixed  in  conformity  therewith,  the 
occupier  of  the  factory  or  workshop  shall  be  liable  to  a  fine  not  exceeding 
five  ])0unds. 


> 


-Jl^ 


(5.)  Education  of  Cliildren, 

23.  The  parent  (o)  of  a  child  employed  in  a  factory  or  in  a  workshop 
shall  cause  that  child  to  attend  some  recognised  efficient  school  (p) 
(which  school  may  be  selected  by  sucli  jMirent),  as  follows  : 

(1.)  The  child,  when  employed  in  a  morning  or  afternoon  set^  A^ll 
in  every  week,  during  any  part  of  which  he  is  so  empbyed 


! 


n)  Sees.  49,  50,  61,  sub-s.  4. 
o)  Sec.  96. 


( p)  Sec.  95. 
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be  caueed  to  attend  on  each  work  day  for  at  least  one  attend- 
ance ;  and 
(2.)  The  child,  when  employed  on  the  alternate  day  system,  shall 
on  each  work  day  preceding  each  day  of  employment  in  the 
iieu^ry  or  workshop  be  caused  to  attend  for  at  least  two 
attendances: 
(3.)  An  attendance  for  the  purposes  of  this  section  shall  be  an 
attendance  as  defined  for  the  time  being  by  a  Secretary  of 
State  with  tlie  consent  of  the  Education  Department,  and  be 
between  the  hours  of  eight  in  the  moi*ning  and  six  in  the 
evening  :  (q) 
Provided  that — 

(a.)  A  child  shall  not  be  required  by  this  Act  to  attend  school  on 
Saturday  or  on  any  holiday  or  half  holiday  allowed  imder 
this  Act  in  the  factory  or  workshop  in  which  the  child  is 
employed ;  and 
(6.)  The  non-attendance  of  the  child  shall  be  excused  on  every  day 
on  which  he  is  certified  by  the  teacher  of  the  school  to  have 
been  prevented  from  attending  by  sickness  or  other  im- 
avoidable  cause,  also  when  the  school  is  closed  during  the 
ordinary  holidays  or  for  any  other  temporary  cause ;  and 
(c)  Where  there  is  not  within  the  distance  of  two  miles,  measured 
according  to  the  nearest  road,  from  the  residence  of  the  child 
a  recognised  efficient  school  which  the  child  can  attend, 
attendance  at  a  school  temporarily  approved  in  writing  by  an 
inspector  under  this  Act,  although  not  a  recognised  efficient 
school,  shtdl  for  the  purposes  of  this  Act  be  deemed  attend- 
ance at  a  recognised  efficient  school  until  such  recognised 
efficient  school  as  aforesjiid  is  established,  and  with  a  view  to 
such  establishment  the  inspector  shall  immediately  report  to 
the  Education  Depailment  every  case  of  the  approval  of  a 
school  by  him  imder  this  section. 
A  child  who  has  not  in  any  week  attended  school  for  all  the  attend- 
required  by  this  section  shall  not  be  employed  in  the  following 
"^v^eek  until  he  has  attended  school  for  the  deficient  number  of 
•attendances. 

The  Education  Department  shall  from  time  to  time,  by  the  publica- 
tion of  lists  or  by  notices  or  otherwise  as  they  think  expedient,  provide 
^CV>r  giving  to  all  persons  interested  information  of  the  schools  in  eacli 
^fcekool  district  which  are  recognised  efficient  schools. 

84.  The  occupier  of  a  factory  or  workshop  in  which  a  child  is 
^^mployed  shall  on  Monday  in  every  week  (after  the  first  week  in  which 
^udi  diild  began  to  work  therein),  or  on  some  other  day  appointed  for 

{q)  "The  attendance  of  a  child  at  a  of  instruction  in  secular  subjects." — 
'Xsiondng  or  afternoon  meeting  of  a  Order  of  Home  Secretary,  Dec.  24, 
School  during  not  less  than  two  hours      1878. 
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that  purpose  by  an  in8})ectory  obtain  from  the  teacher  of  the  leeognuc^ 
efficient  Hchool  attende*!  by  the  child,  a  certificate  (accoiding  to  ^^\ 
prescribed  form  and  directions)  respecting  the  attendance  of  such  chit  ^^^^ 
at  school  in  accordance  with  this  Act.  ^^ 

The  employment  of  a  child  without  obtaining  such  certificate  as  i»^^ 
rerpiin^l  by  this  section  shall  be  deemed  to  be  employment  of  a  c\a\i0^ 
contrary  to  the  provisions  of  tliis  Act  (r). 

The  occupier  shall  keep  every  such  certificate  for  two  months  after 
the  date  thereof,  if  the  child  so  long  continues  to  l)e  employed  in  his 
factory  or  liin  workshop,  and  nhall  pro<luce  the  same  to  an.  inspector 
when  re<[uired  during  that  period. 

25.  The  boanl  authority  or  persons  who  manage  a  recognised  efficient 
school  attended  1>y  a  child  employed  in  a  factory  or  workshop,  or  some 
2)ersoii  authorij*ed  by  such  board,  authority  or  person,  may  apply  in 
writing  to  the  occupier  of  the  factory  or  workshop  to  pay  a  weekly  mm 
specified  in  the  application,  not  exceeding  threepence  and  not  exceeding 
(me-twelfth  part  of  the  wages  of  the  child,  and  after  that  application 
the  occu])ier,  so  long  as  he  employs  the  child,  shall  be  liable  to  pay  to 
the  a])p1icant8,  while  the  child  attends  their  school,  the  said  weekly 
sum,  and  the  sum  may  be  recovered  as  a  debt,  and  the  occupier  may 
deduct  the  sum  so  paid  by  him  from  the  wages  payable  for  the  services 
of  the  child. 

26.  When  a  child  of  the  age  of  thiileen  years  has  obtained  from  a 
person  authorised  by  the  Education  Department  a  certificate  of  having 
attained  such  standard  of  proficiency  in  reading,  writing,  and  arith- 
metic, or  such  standard  of  previous  due  attendance  at  a  certified  efficient 
school,  as  hereinafter  mentioned,  that  child  shall  be  deemed  to  be  a 
young  person  for  the  purposes  of  this  Act. 

The  standards  of  proficiency  and  due  attendance  for  the  puriKMies  of 
this  section  shall  be  such  as  may  be  from  time  to  time  fixed  for  the  pur- 
poses of  this  Act  by  a  Secretary  of  State,  with  the  consent  of  the  Edaca- 
tion  De])artment,  and  the  standaitls  so  fixed  shall  be  published  in  the 
London  Gazette,  and  shall  not  have  effect  imtil  the  expiration  of  at  least 
six  months  after  such  publication. 

Attenchmce  at  a  certified  day  industrial  school  shall  be  deemed  for 
the  jiurposc'S  of  this  section  to  be  attendance  at  a  certified  efficient 
school  (»). 

(6.)  Certificates  of  Fitness  for  Employment, 

27.  In  a  factory  (t)  a  child  or  a  young  person  under  the  age  of  six- 
teen yeai-s  shall  not  be  employed  for  more  than  seven,  or  if  the  certify- 
ing surgeon  for  the  distiict  resides  more  than  three  miles  from  the 
factory  thirteen,  work  days,  unless  the  occupier  of  the  factory  has  ob- 

(r)  Sec.  83.  tory,  Feb.  15,  1879. 

{s)  Sec.  95  ;  Order  of  Home  Secre-  (t)  Sees.  41  and  73. 
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tained  a  certificate,  in  the  prescribed  form,  of  the  fitness  of  such  child  or 
young  person  for  employment  in  that  factory. 

A  certificate  of  fitness  for  employment  for  the  purposes  of  this  Act 
shall  be  granted  by  the  certifying  surgeon  (u)  for  the  district,  and  shall 
l)e  to  the  effect  that  he  is  satisfied,  by  the  production  of  a  certificate  of 
l>iTth  or  other  sufficient  evidence,  that  the  j)er8on  named  in  the  ceilifi- 
cate  of  fitness  is  of  the  age  therein  specified,  and  has  been  personally 
examined  by  him,  and  is  not  incapacitated  by  disease  or  bodily  infirmity 
ilrir  working  daily  for  the  time  allowed  by  law  in  the  factory  named  in 
the  certificate  (x). 

28.  In  order  to  enable  occupiers  of  workshops  to  better  secure  the* 
obeervance  of  this  Act,  and  prevent  the  employment  in  their  workshops 
<if  children  and  young  persons  under  the  age  of  sixteen  years  who  are 
unfitted  for  that  employment,  an  occupier  of  a  workshop  is  hereby 
authorised  to  obtain,  if  he  thinks  fit,  from  the  certifying  surgeon  for  the 
district,  certificates  of  the  fitness  of  children  and  of  young  persons 
under  the  age  of  sixteen  years  for  employment  in  his  workshop,  in  like 
manner  as  if  that  workshop  were  a  factoiy,  and  the  ceitifying  surgeon 
shall  examine  the  childi'en  and  young  persons,  and  grant  certificates 
accordingly. 

29.  Where  an  inspector  is  of  opinion  that  a  child  or  a  young  person 
under  the  age  of  sixteen  years  is  by  disease  or  bodily  infiimity  incapaci- 
tated for  working  daily  for  the  time  allowed  by  law  in  the  factory  or 
workshop  in  which  he  is  employed,  he  may  serve  written  notice  thereof 
on  the  occupier  of  the  factory  or  workshoj),  recjuiring  that  the  empk>y- 
ment  of  such  child  or  young  person  be  discontinued  from  the  period 
named  therein,  not  being  less  than  one  nor  more  than  seven  days  after 
the  service  of  such  notice,  and  the  occupier  shall  not  continue  after  the 
period  named  in  such  notice  to  employ  such  child  or  yoimg  person  (not- 
withstanding a  certificate  of  fitness  has  been  previously  obtained  for 
such  child  or  yoimg  person),  unless  the  certifying  surgeon  for  the  dis- 
trict has,  after  the  service  of  the  notice,  personally  examined  such  child 
or  young  person,  and  has  certified  that  such  child  or  yoimg  person  is 
not  so  incapacitated  as  aforesaid. 

30.  All  factories  and  workshops  in  the  occupation  of  the  same  occu- 
pier, and  in  the  district  of  the  same  certifying  surgeon,  or  any  of  them, 
may  be  named  in  the  certificate  of  fitness  for  employment,  if  the  sui*- 
geon  is  of  opinion  that  he  can  tndy  give  the  a*rtificate  for  employment 
therein. 

The  certificate  of  birth  (which  may  be  produced  to  a  certifying 
surgeon)  shall  either  be  a  certified  copy  of  the  entry  in  the  register  of 
births,  kept  in  pursuance  of  the  Acts  relating  to  the  registration  of 
births  (y),  of  the  birth  of  the  child  or  young  person  (whether  such  copy  be 

(u)  Sees.  71  and  72.  (y)  37  &  38  Vict,  c  88. 

(x)  See.  73  ;  as  to  age,  s.  92. 
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obtained  in  pursuance  of  the  Elementary  Edneatioii  Act,  1876,  or  other- 
wise), or  be  a  certificate  from  a  local  authority  within  the  meaning  of 
the  £lementaiy  Education  Act,  1876,  to  the  effect  that  it  appears  froia 
the  returns  transmitted  to  such  authority  in  pumanoe  of  the  said  Acf> 
by  the  re^istitu:  of  births  and  deaths  that  the  child  was  bom  at  the  dat^ 
named  in  the  certificate. 

Where  a  certificate  of  fitness  for  employment  is  16  the  effect  that  the 
certifying  nurgeon  has  been  satisfied  of  the  age  of  a  child  or  young 
person  by  evidence  other  tlian  the  production  of  a  certificate  of  birth, 
an  ins])ector  may,  by  notice  in  writing,  aimul  the  sui^geon'a  oertiticate,  if 
he  has  rea^^nal^le  cause  to  1>elieve  that  the  real  age  of  the  child  or  young 
person  named  in  it  is  less  than  that  mentioned  in  the  certificate,  and 
thereupon  that  certificate  shall  be  of  no  avail  for  the  poiposea  of  this 
Act. 

\Vlien  a  child  liecomes  a  young  person  a  fresh  certificate  of  fitneM 
must  be  obtained. 

The  occupier  sliall,  when  ret^uired^  produce  to  an  inspector  at  the 
factory  or  wor  Ju)hop  in  which  a  child  or  young  person  is  employed  the 
certificate  of  fitness  of  such  child  or  young  person  for  employment, 
which  he  is  re(|uired  to  obtain  under  this  Act 


1^ 


.1. 


(7.)  Accidents  (2). 

31.  TVliere  there  occurs  in  a  factory  or  a  workshop  any  accident  which 
either — 

(a.)  causes  loss  of  life  to  a  person  employed  in  the  factory  or  in  the 

workshop,  or 

(6.)  causes  bodily  injury  to  a  person  employed  in  the  factory  or  in 

the  workshop,  and  is  produced  either  by  machinery  moyed 

by  steam,  water,  or  other  mechanical  power,  or  through  a 

vat,  pan,  or  other  structure  filled  with  hot  liquid  or  molten 

metal  or  other  substance,  or  by  explosion,  or  by  escape  of 

gas,  8teani,  or  metal,  and  is  of  such  a  nature  as  to  prevent 

the  i>er8on  injured  by  it  from  returning  (a)  to  his  work  in 

the  factory  or  workshop  witliin  forty-eight  hours  after  the 

occurrence  of  the  accident, 

>\Titten  notice  of  the  accident  shall  forthwith  be  sent  to  the  inspector 

and  to  the  certifying  surgeon  for  the  district,  stating  the  residence  of  the 


<i 


-to 


(2)  Sec.  61,  as  to  exception. 

(a)  Every  accident  need  not  be 
reported  ;  but  if  a  person  injured  re- 
turns with  the  intention,  but  not  the 
ability,  to  work,  his  case  will  not  be 
outside  the  section.  Lakeman  v. 
SUiphensm  (IS6S),  L.  R.  8  Q.  B.  192  ; 
37  L.  J.  M.  C.  67  ;  9  B.  &  S.  64  ; 
16  W.  R.  609  ;  17  L.  T.  N.   S.   539. 


A  case  decided  under  the  7  Vict,  c 
15  ;  '*  The  true  meaning  of  section  22 
(7  Vict  c.  16),  is,  that  the  accident 
must  be  reported,  unless  the  penon 
injured  is  not  only  able  to  retnm  to 
the  factory,  but  is  in  a  condition  to 
do  his  ordinary  work  as  usnaL'* — 
Cockbum,  C.J. 
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pezaon  killed  or  injureil,  or  the  place  to  which  he  may  have  been 
zemoTed,  and  if  any  such  notice  is  not  sent  the  occupier  of  the  factory 
€xr  workshop  shall  be  liable  to  a  fine  not  exceeding  five  pounds. 

If  any  such  accident  as  aforesaid  occurs  to  a  person  employed  in  an 
iron  mill  or  blast  furnace,  or  other  factory  or  workshop  where  tlie 
occnpier  is  not  the  actual  employer  of  the  person  killed  or  injured,  the 
Actual  employer  shall  immediately  report  the  same  to  the  occupier,  and 
in  defanlt  shall  be  liable  to  a  fine  not  exceeding  five  pounds. 

A.  notice  of  an  accident,  of  which  notice  is  required  by  section  sixty- 
'tiiTee  of  the  Explosives  Act,  1876,  to  be  sent  to   a  government  in- 
spector, need  not  be  sent  to  the   certifying  surgeon  in  pursuance  of 
this  section. 

32.  Where  a  certifying  surgeon  receives  in  pursuance  of  this  Act 
notice  of  an  accident  in  a  factory  or  a  workshop,  he  shall  with  the  least 
possible  delay  proceed  to  the  factory  or  workshop,  and  make  a  full 
inrestigation  as  to  the  nature  and  cause  of  the  death  or  injury  caused 
by  that  accident^  and  within  the  next  twenty-four  hours  send  to  the 
inspector  a  report  thereof. 

The  certifying  surgeon,  for  the  purpose  only  of  an  investigation  under 
this  section,  shall  have  the  same  powers  as  an  inspector  (6),  and  shall 
also  have  power  to  enter  any  room  in  a  building  to  which  the  person 
killed  or  injured  has  been  removed. 

There  shall  be  paid  to  the  said  surgeon  for  the  investigation  such  fee, 
not  exceeding  ten  nor  less  than  three  shillings,  as  a  Secretary  of  State 
cimsiders  reasonable,  which  fee  shall  be  paid  as  expenses  incurred  by  a 
Secretary  of  State  in  the  execution  of  this  Act. 


PART  II. 

SvECiAJL  Provisions  relating  to  particular  Classes  of 

Factories  and  Workshops. 

(1.)  Special  Provinans  for  Health  in  certain  Factories  and  JForJuhops. 

33.  For  the  purpose  of  securing  the  observance  of  the  requirements  of 
this  Act  as  to  cleanliness  (c)  in  every  factory  and  workshop,  all  the 
inside  walls  of  the  rooms  of  a  factory  or  workshop,  and  all  the  ceilings 
or  tops  of  such  rooms  (whether  such  walls,  ceilings,  or  tops  be  plastered 
or  not),  and  all  the  passages  and  staircases  of  a  factory  or  workshop,  if 
they  have  not  been  painted  with  oil  or  varnished  once  at  least  within 
seven  years,  shall  be  limewashed  once  at  least  within  every  fourteen 
months,  to  date  from  the  period  when  last  limewashed ;  and  if  they 
have  been  so  painted  or  varnished,  shall  be  washed  with  hot  water  and 

(6)  Sec  aSf  as  to  powers  of  inspectors.  (c)  Sec  8. 
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soap  once  at  least  within  every  fourteen  montlifli  to  date  fnm  tibe  poM 
when  last  washed. 

A  factoiy  or  workshop  in  which  there  is  a  eontimventiim  «f  tliii 
section  shtdl  be  deemed  not  to  be  kept  in  eonfomiitj'  viih  tU* 

Act  (f/). 

Wliere  it  appears  to  a  Secretary  of  State  that  in  any  daM  of  beloriBi 
or  workshops,  or  parts  thereof,  the  reguktions  in  this  section  ave  Mt 
re(|uireil  for  the  purpose  of  seeming  therein  the  obtervanoe  sf  lit 
ref|uireinent8  of  this  Act  as  to  cleanliness,  or  are  by  reason  of  ipedd 
circumstances  inapplicable,  he  may,  if  he  thinks  fit^  by  order  made  ndcr 
this  part  of  this  Act,  grant  to  such  class  of  fieustories  or  wotkdMfi^tr 
parts  thereof,  a  special  exception  that  the  regulations  in  tlussectiflftMl 
not  apply  thereto  («). 

34.  Where  a  bakehouse  («;)  is  situate  in  any  city,  town,  or  phee  eia- 
tainiug,  according  to  the  last  pubHshed  census  for  the  time  beii^  a 
population  of  more  than  fivu  thousand  persons,  all  the  inside  waUtof  the 
rooms  of  such  bakehouse,  and  all  the  ceilings  or  tops  of  sneh  lOom 
(whether  such  waUs,  ceilings,  or  tops  be  plastered  or  not),  aad  all  the 
IMissages  and  staircases  of  such  bakehouse,  shall  either  be  painted  «i& 
oil  or  N'omished  or  be  limewashed,  or  l>e  partly  painted  or  vanidied  aid 
l)artly  limewaslLed  ;  where  painted  with  oil  or  varnished  there  ahall  be 
tluee  coats  of  paint  or  varnish,  and  the  point  or  varnish  shall  be  leitnd 
once  at  least  in  every  seven  years,  and  shall  be  washed  iritk  iMt 
water  and  soap  once  at  least  in  every  six  months ;  where  limewiM 
the  limewashing  sliall  be  renewed  once  at  least  in  every  six  montha. 

A  Uikehouse  in  which  there  L*  any  contravention  of  this  section  ^ 
Ik*  <U'i*iiied  not  to  l)e  kept  in  conformity  with  this  Act. 

35.  Where  a  bakehouse  is  situate  in  any  city,  toi^n,  or  place  con- . 
taininj,',  according  to  the  last  i^uMished  census  for  the  time  being,  a 
])o])iilation  of  more  than  five  thousand  }>erson8,  a  place  on  the  99M 
level  with  the  bakehouse,  and  forming  jmrt  of  the  some  buihling,  nhall 
not  l»e  us(m1  as  a  sleeping  place,  unless  it  is  constructed  as  follows ;  that 
is  to  siy, 

unless  it  is  effectually  separated  fi^m  the  bakehouse  by  a  partition 

exten<ling  from  the  floor  to  the  ceiling  ;  and 
unless  there  be  an  extiimal  glazed  window  of  at  least  nine  superficial 
feet  in  area,  of  which  at  the  least  four  and  a  half  8Ui)erficial  feet 
are  made  to  open  for  ventilation. 
Any  person  who  lets  or  occujdes  or  continues  to  let  or  knowin^y 
suffers  to  be  occupied  any  place  c(»ntmry  to  this  section  shall  be  liable  to 
a  fine  not  exceeding,  for  the  first  offence,  twenty  shillings,  and  for  eytry 
subsecjuerit  offence  five  iwunds. 

:)6.  If  in  a  factory  or  workshop  where  grinding,  glazing,  or  polishing 
on  a  wheel,  or  any  process  is  earned  on,  by  which  dust  is  generated  and 

id)  Sec  81.  17,  1830. 

(r)  OrderofHome  Secretary,  March  {re)  4th  Schedule  (22). 


THE   FACTORY  ACT.  495 

inhaled  by  the  workers  to  an  injurious  extent  (/),  it  a])pears4  to  an  in- 
■pector  tliat  such  inhalation  could  be  to  a  ^eat  extent  pi'evented  by  the 
use  of  a  fan  or  other  mechanical  means,  the  inspector  may  direct  a  fan 
or  other  meclianical  means  of  a  projMjr  construction  for  preventing  such 
inliolatiou  to  be  provided  within  a  reasonable  time  ;  and  if  the  same  is 
ntjt  provided,  maintained,  and  used,  the  Victory  or  workshop  shall  be 
deemed  not  to  be  kept  in  conformity  with  this  Act. 

37.  A  child,  young  person,  or  woman  shall  not  be*  emi)loyed  in  any 

port  of  a  factory  in  wluch  wet-spinning  is  cariietl  on,  unless  sufficient 

means  l)e  employed  and  continued  for  protecting  tlie  workers  from  being 

wette<ly  and,  where  hot  water  is  used,  for  preventing  the  escajie  of  steam 

into  the  room  occupied  by  the  workers. 

A  fac*tory  in  which  there  is  a  contravention  of  tlus  section  shall  be 
deemed  not  to  be  kept  in  conformity  with  this  Act 

(2.)  Special  Restrictions  as  to  Employment,  MeaU,  and  Certificates  of 

Fitness, 

38.  A  child  or  young  person  shall  not,  to  the  extent  mentioned  in  the 
Tirst  Schedule  to  this  Act,  he  employed  in  the  factories  or  workshops  or 
-parts  thereof  named  in  that  schedule. 

Notice  of  the  prohibition  in  this  section  sliall  be  aflUxed  in  a  factory  or 
workshop  to  which  it  applies  (g), 

39.  A  child,  young  ])erson,  or  woman  shall  not  l)e  allowed  to  take  a 
meal  or  to  remain  during  the  times  allowed  for  meals  (h)  in  the  parts  of 
factories  or  workshops  to  which  this  section  applies  ;  and  a  child,  young 
person,  or  woman  allowed  to  take  a  meal  or  to  remain  in  contravention 
of  this  section  shall  l>e  deemed  to  be  employed  contrary  to  the  provisions 
of  this  Act 

Notice  of  the  prohibition  in  tliis  section  shall  be  affixed  in  a  factory 
or  workshop  to  which  it  applies. 

This  section  applies  to  the  parts  of  factories  or  workshops  immed  in 
tlie  Second  Schedule  to  this  Act 

Where  it  appears  to  a  Secretary  of  State  that  by  reason  of  the  nature 
of  the  process  in  any  class  of  factories  or  workshops  or  parts  thereof  not 
named  in  the  said  schedule,  the  taking  of  meals  therein  is  specially 
injurioos  to  health,  he  may,  if  he  thinks  fit,  by  order  made  under  this 
part  of  this  Act  extend  the  prohibition  in  this  section  to  tlie  said  class  of 
factories  or  workshops  or  parts  thereof  (^A). 

If  the  prohibition  in  tliis  section  is  proved  to  the  satisfaction  of  a 
Secretary  of  State  to  1)e  no  longer  neceasary  for  the  protection  of  tlie 
liealth  of  children,  young  perscms,  and  women  in  any  class  of  factories 
fir  workshops  or  parts  thereof  to  which  the  prohibition  has  been  extended 

(/)  Sec.  8.  W  Order   of    Home    Secretarv, 

Ig)  Sec.  61.  Jan.   10,   1881  ;  Order  of  Jan.   2\), 

(k)  Sees.  16  and  17.  1880. 


496        THE  LAW  OF  HA8TKR  AND  SERVANT. 

hj  an  order,  he  may,  by  an  order  made  under  this  part  of  this  Act,  leieind 
the  order  of  extension,  without  prejudice  nevertheless  to  the  subsequent        i 
making  of  another  order. 

40.  In  print  works  and  bleaching  and  dyeing  works  (t)  the  penod  of 
t^raploymeut  for  a  child,  young  person,  and  woman,  and  the  timet 
allowed  for  meals,  shall  be  the  same  as  if  the  said  works  were  t  textile 
factory,  and  the  regulations  of  this  Act  with  resjH^ct  to  the  emidoyment 
of  children,  young  persons,  and  women  in  a  textile  factory  shall  ig^ 
accordingly,  as  if  print  works  and  bleaching  and  dyeing  worb  im 
textile  factories  ;  save  that  nothing  in  this  section  shall  prevent  the  o(A> 
tinuous  em]iloyment  of  a  child,  young  person,  or  woman  in  the  nid 
works  without  an  interval  of  half  an  hour  for  a  meal,  for  the  period 
allowed  by  this  Act  in  a  non-textile  factory. 

41.  Wliere  it  n])pears  to  a  Secretary  of  State  that  by  reason  of  iptal 
circumstances  affecting  any  class  of  workshops  it  is  expedient  for  pratoct- 
ing  the  health  of  the  children  and  of  the  young  persons  under  the  age 
of  sixteen  years  employed  therein,  to  extend  thereto  the  prohibitioD  in 
this  section  mentioned,  he  may,  by  order  made  under  this  part  of  this 
Act,  extend  to  such  class  of  workshops  the  prohibition  in  this  Act  (^  the 
employment  of  children  and  young  persons  under  the  age  of  oxteen 
years  \dthout  a  certificate  of  the  fitness  {k)  of  such  child  or  yoonS 
l^erson  for  employment,  and  thereupon  the  provisions  of  this  Act  with- 
ix'Sj^ect  to  certificates  of  fitness  for  employment  shall  apply  to  the  dai^ 
of  workshops  named  in  the  order  in  like  manner  as  if  they  wei^ 
factories. 

If  the  prohibition  is  proved  to  the  satisfiGustion  of  the  Seeretaxy  of 
State  to  be  no  longer  necessary  for  the  protection  of  the  health  of  the 
children  and  the  young  persons  under  the  age  of  sixteen  years  emplojed 
in  any  class  of  workshops  to  which  it  has  been  extended  under  this 
flection,  he  may  by  order  made  under  this  part  of  this  Act  leacind  the 
order  of  extension,  without  prejudice  nevertheless  to  the  subeequent 
making  of  another  order. 

'  (3.)  Special  Exceptions  relaxing  General  Law  in  certain  Factoriu  rnnd 

Workshops  (/). 

(a)  Period  of  Emploj^menL 

42.  In  the  factories  and  workshops  or  parts  thereof  to  which  this  ex- 
ception applies  the  period  of  employment  for  yoimg  persons  and.  women, 
if  so  fixed  by  the  occupier  and  specified  in  Uie  notice,  may,  except  on 
Saturday,  b^n  at  eight  o'clock  in  the  morning  and  end  at  eight  o'clock 
in  the  evening,  and  on  Saturday  may  begin  at  eight  o*clock  in  ths 

(t)  As   to  period  of  employment,  (Jfc)  Sees.  27  to  80. 
sections     11   and  12;  as  to    print,          {I)  Provision  as  to  occupier  avail- 
bleaching,  and  dyeing  works,  sec.  93  ing    himself   of  special    exceptions, 
and  4tb  Schedule,  Part  I.  s.  66. 
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morning  and  end  at  four  o'clock  in  the  afternoon,  or  where  it  begins  at 
seven  oVlock  in  the  morning  may  end  at  three  o'clock  in  the  afternoon  ; 
and  the  period  of  emph)ymcnt  for  a  child  in  a  morning  set  may  b^in  at 
the  same  hour,  and  the  period  of  employment  for  a  child  in  an  after- 
noon set  may  end  at  the  same  hour. 

This  exception  applies  to  the  factories  and  workshops  and  parts 
thereof  specitied  in  Part  One  of  the  Third  Schedule  to  this  Act 

Wliere  it  in  proved  to  the  satisfaction  of  a  Secretary  of  State  that  the 
coBtoms  or  exigencies  of  the  trade  carrieil  on  in  any  class  of  non-textil(> 
DEMrtories  or  workshop^*  or  parts  thereof,  eitlier  generally  or  when  situate 
in  any  particular  locality,  ref^uire  the  extension  thereto  of  this  excep- 
tion, and  that  the  extension  can  be  made  without  injury  to  the  health 
of  the  children,  young  persons,  and  women  affected  thereby,  he 
may  by  order  inaile  under  thi.-*  part  of  tlus  Act  extend  this  exception 
accordingly  (ni). 

43.  Where  it  is  proved  to  the  satisfaction  of  a  Secretary  of  State  that 
the  customs  or  exigencies  of  the  trade  carried  on  in  any  class  of  non- 
textile  factories  or  workshops  or  part^  thereof,  cither  generally  or  when 
aitoate  in  any  particular  locality,  re^^uire  that  the  special  exception 
hereafter  in  this  flection  mentioned  should  be  granted,  and  that  sucli 
grant  can  be  made  without  injun'  to  the  health  of  the  children,  young 
persons,  and  women  affected  thereby,  lie  may  by  order  made  under  this 
port  of  this  Act  grant  to  such  class  of  factories  or  workshops  or  parts 
tliereof  a  special  exception,  that  tlie  period  of  employment  for  young 
persons  and  women  therein,  if  so  tixed  ]>y  the  occupier  iind  specified  in 
tlie  notice,  may  on  any  day  except  Saturday  begin  at  nine  o'clock  in  tlie 
teoming  and  end  at  nine  o'clock  in  the  evening,  and  in  such  case  the 
X>6riod  of  em]»loyment  for  a  child  in  a  morning  set  j^hall  begin  at  nine 
o'clock  in  the  morning,  and  the  period  of  employment  for  a  child  in  an 
Qitemo<m  set  sliall  end  at  eight  o'clock  in  the  evening  (n). 

44.  The  regulations  of  this  Act  with  respect  to  the  employment  of 
^roung  persons  in  textile  factories  shall  not  prevent  the  employment,  in 
"^lie  ^lart  of  a  textile  factory  in  which  a  macliine  for  the  manufacture  of 
Xace  is  moved  by  steam,  water,  or  other  mechanical  power,  of  any  male 
young  person  above  the  age  of  sixteen  years  between  four  o'clock  in  the 
nioming  and  ten  o'clock  in  the  evening,  if  he  is  employeil  in  accordance 
*^vith  the  following  conditions  ;  namely, 

(a.)  Where  such  young  person  is  employed  on  any  day  before  the  be- 
ginning or  after  the  end  of  the  ordinary  period  of  employment 
in  the  factory,  there  shall  be  allowed  him  for  meals  and 
absence  from  work  between  the  above-mentioned  hours  of 
four  in  the  morning  and  ten  in  the  evening  not  less  than 
nine  hours ;  and 

(m)  Order  of  Home  SetTetar}',  June  (n)  Order  of  Home  Secretary,  Dec. 

3,  1881  ;  Order  of  April  11,  1881.  21,  1881 ;  Order  of  July  12,  1880. 
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(6.)  Where  such  young  person  is  employed  on  any  day  before  the 
beginning  of  the  ordinary  period  of  employment  in  the 
factory,  lie  shall  not  be  employed  on  the  same  day  after  the 
end  of  that  period ;  and 
(c.)  Where  such  young  person  is  employed  on  any  day  after  the  end 
of  the  ordinary  period  of  employment  in  the  factory,  he  shall 
not  be  employed  next  mondng  before  the  beginning  of  the 
ordinary  period  of  employment. 
For  the  purpose  of  this  exception  the  ordinar}'  period  of  emplojment 
in  the  factory  means  the  period  of  employment  for  young  penoDB  under 
the  age  of  sixteen  years  or  women  in  the  factory,  or  if  none  are  employeil 
means  such  period  as  can  under  this  Act  be  fixed  for  the  employment  of 
such  young  persons  and  women  in  the  factory,  and  notice  of  such  period 
sliall  be  affixed  in  the  factoi-v. 

45.  The  regulations  of  this  Act  with  respect  to  the  employment  of 
>  oung  pei-sons  in  non-textile  factorie*  or  workshops  (o)  shall  not  prt- 
vent  the  employment,  in  the  part  of  a  bakehouse  in  which  the  procefc' 
•)f  baking  bread  is  carried  on,  of  any  male  young  person  above  the  age 
of  sixteen  yeai-s  between  five  o'clock  in  the  morning  and  nine  o'clock  in 
the  evening,  if  he  is  employed  in  accordance  with  the  following  con- 
ditions ;  namely, 

(a.)  Where  wuch  young  person  is  employed  on  any  day  l«fore  the 
beginning  or  after  the  end  of  the  ordinary  period  of  em- 
ployment in  the  bakehouse,  there  shall  l>e  allowed  him  for 
meals  and  absence  from  work  between  the  above-mentioned 
hours  of  five  in  the  morning  and  nine  in  the  evening  not  lew 
than  seven  hours  ;  and 
(6.)  Where  such  young  person  is  employed  on  any  day  before  the 
beginning  of  the  ordinary  period  of  employment  in  the 
bakehouse,  he  shall  not  be  employed  after  the  end  of  that 
period  on  the  same  day ;  and 
(c.)  Where  such  young  person  is  employed  on  any  day  after  the  ewl 
of  the  ordinary  period  of  employment  in  the  l>akelionee,ne 
shall  not  be  employed  next  morning  before  the  begina^T^S®^ 
the  ordinary  period  of  employment. 
For  the  purpose  of  this  exception  the  ordinary  period  of  employ^^ 
in  the  bakehouse  means  the  i)eriod  of  employment  for  yoimg  j_>*^^** 
under  the  ace  of  sixteen  vcars  or  women  in  the  bakehouse,  or  if  nO^* 
employed,  means  sucli  period  as  can  under  this  Act  Ihj  fixeil  fur  ttn^     , 
ploy  men  t  of  such  young  persons  and  women  in  the  bakehouff^* 
notice  of  such  period  shall  be  affixed  in  the  Wkehouse. 

Where  it  is  proved  to  the  satisfaction  of  a  Secretar}-  of  State  th^* 
exigencies  of  the  trade  carried  on  in  bakehouses,  either  gen^aJv  ^^ 

lo)  Sec.  13  ;  also  CaaKron  v.  Foy      k  31  Vict.  c.  146,  as  to  substitatiAfli' 
(1874),  30  L.  T.  N.  S.  517,  under  30      Wednesday  half  holiday  for  Sttaiti«;' 
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1  ntaate  in  any  particular  locality,  recjuire  that  the  special  exception 
ftfter  in  this  section  mentioned  should  be  granted,  and  that  such 
t  can  be  made  without  injury  to  the  health  of  the  male  young 
)n8  affected  thereby,  he  may  by  order  made  under  this  part  of  tliis 
giant  to  l)akehou8e9,  or  to  bakehouses  situate  in  the  said  locality,  a 
al  exception  permitting  the  employment  of  male  y  oimg  persons  of  six- 
years  of  age  and  upwards  as  if  they  were  no  longer  young  persons  {p). 
.  Where  it  is  proved  to  the  satisfaction  of  a  Secretary  of  State  that 
cnatomA  or  exigencies  of  the  trade  carried  on  in  any  class  of  non- 
le  factories  or  workshops,  either  generally  or  when  situate  in  any 
icular  locality,  rec[uire  some  other  day  in  the  week  to  be  substituted 
laturday  as  reganls  the  hour  at  which  the  perifxl  of  employment  for 
Iren,  yoong  pei-sons,  and  women  is  ret^uired  by  this  Act  to  end  on 
iday  (q)f  he  may  by  onler  (r)  made  under  this  jwirt  of  this  Act  grant 
ich  class  of  factories  or  workshops  a  special  exception,  authorising 
Kscnpier  of  every  such  factory  and  workshop  to  substitute  by  a  notice 
ed  in  his  factory  or  workshop  some  other  day  for  Saturday,  and  in 
caae  this  Act  shall  apply  in  such  factory  or  workshop  in  like 
oer  as  if  the  substituteil  day  wei'e  Saturday,  and  Saturday  were  an 
laiy  work  day. 

.  In  the  process  of  Turkey  red  dyeing,  nothing  in  Part  One  of  this 
shall  prevent  the  employment  of  young  jiersons  and  women  on 
nlay  until  half-past  four  o'clock  in  the  afternoon,  but  the  additional 
ber  of  hours  so  Avorketl  shall  be  comput«tl  as  part  of  the  week's  limit 
ork,  which  shall  in  no  case  be  exceeded. 

.  In  any  of  the  textile  factories  to  which  this  exception  applies,  if 
)eriod  of  employment  for  young  |>ersons  and  women,  as  fixed  by  the 
pier  and  specified  in  the  notice,  begins  at  the  hour  of  seven  in  the 
ling,  and  the  whole  time  between  that  hour  and  eight  o'clock  is 
red  for  meals,  the  regulations  of  this  Act  \>'itli  respect  to  the  em- 
tuent  of  children,  young  pei-sons,  and  women  shall  not  prevent  a 
,  young  person,  or  woman,  between  the  fii-st  day  of  November  and 
ast  day  of  March  next  following,  being  employetl  continuously, 
oat  an  interval  of  at  least  half-an-hour  for  a  meal,  for  the  same 
d  as  if  the  factory  were  a  non-textile  factory  («). 
lis  exception  applies  to  the  textile  factories  sj^cified  in  Part  Seven 
e  Third  Schedule  to  this  Act. 

here  it  is  proved  to  the  satisfaction  of  a  Secretary  of  State  that  in 
slass  of  textile  factories,  either  generally  or  when  sitimte  in  any 
cular  locality,  the  customary  liabits  of  the  persons  employed  therein 
lie  the  extension  thereto  of  this  exception,  and  that  the  manu- 
ring proceas  carried  on  therein  is  of  a  healthy  chaiticter,  and  the 

>  Ortlerof  Home  Secretary,  10th      Dec,  1878;    Onlcr  of   August  18, 
1878.  1880. 

Sees.  12,  13,  14,  and  16.  {s)  Sec.  13. 

Home  Secretary's  Order,  10th 

K  K  2 
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(extension  am  l>e  made  without  injury  to  the  health  of  the  children, 
young  pvrsons,  and  women  affected  thereby,  he  may  by  order  nuwle 
under  thi^  part  of  this  Act  extend  this  exception  accordingly  (t). 

49.  Where  it  is  proved  to  the  .satisfaction  of  a  Secretary  of  State  Out 
the  customs  or  exigencies  of  the  trade  cairied  on  in  any  cliUA  of  non- 
textile  factories  or  workshops,  either  genei'ally  or  when  situate  in  my 
])articular  localit)',  require  Uiat  the  special  exception  hereafter  ia  this 
st'ction  mentioned  should  lie  granted,  he  may  by  order  (u)  made  under 
this  part  of  this  Act  grant  to  such  chuM  of  factories  or  workshoiwa 
s|>ecial  exception,  authorising  the  occupier  of  any  such  factory  or  ▼wk- 
shop  to  allow  jdl  or  any  of  the  half  holidays,  or  whole  holidays  in  lieu 
nf  them,  on  different  days  to  any  of  the  children,  ycmng  per!M)n8,and 
women  employed  in  his  factory  or  workshop,  or  to  any  sets  of  aich 
chihlren,  young  pei'sons,  and  women,  and  not  on  the  same  days. 

TiO.  Where  the  occupier  of  a  factory  or  workshop  is  a  person  of  the 
Jewish  religion,  the  regulations  of  tliis  Act  with  resj^ct  to  the  employ- 
nient  of  young  i)ersons  and  women  shall  not  prevent  him — 

(1.)  If   he    kee])s    his  factory  or  workshop  closed  on  Satordaiy 
until  sunset,  from  employing  young  })ersons  ami  women 
on  Satui-day  from  after  simset  until  nine  o'clock  in  the 
evening  ;  or 
(2.)  If  he  keeps  his  factoiy  or  workshop  closed  on  Saturday  both 
hefore  and  after  sunset,  from  employing  young  person*  and 
women  one  hour  on  every  other  day  in  the  week  (not  bong 
Sunday),  in  addition  to  the  houi-s  allowed  by  this  Act, »» 
that  such  hour  be  at  the  beginning  or  end  of  the  pericid  «»f 
employment,  and  be  not  before  six  o'clock  in  the  morning  or 
after  nine  o'clock  in  the  evening  ;  or 
(3.)  If  idl  the  children,  young  pei'sons,  and  wtmien  in  his  factory  or 
workshoj)  are  of  the  Jewish  i*eligion,  fi'om  giving  them,  if  *» 
specified  in  a  notice  affixe<l  in  the  factory  or  workshop  as  by 
this  Act  i)rovided  (r),  any  two  public   holidays  under  tbe 
Holidays  Extension  Act,  1875,  in  lieu  of  Christmas  Day  tf^^ 
Good  Friday,  but  in  that  case  such  factory  or  workshop  eh^*' 
not  be  open  for  traffic  on  Chiistmas  Day  or  Good  Friday. 
51.  No  i)enalty  shall  be  incurred  by  any  person  in  resjiect  of  any  vio^ 
done  on  Sunday  in  a  factory  or  workshoj)  by  a  young  |)er8on  or  won^-^ 
of  the  Jewish  religion,  subject  to  the  following  conditi(m8  : 

(1.)  The  occupier  of  the  factory  or  workshop  shall  be  of  the  Jewi^ 

religitm  ;  and 
(2.)  The  factory  or  workshop  shall  be  closed  on  Saturday  and  aha^ 
not  be  open  for  traffic  on  Sunday  ;  and 

(0  Order  of  Home  Seitretnry,  10th  {v)  Order  of  Home  Secretar\',  lOtJ 

Dec,  1878.  Dec.,  1878. 

{j')  Sec.  19. 
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(3.)  The  occupier  shall  not  avail  himself  of  the  exceptiou  autho- 
rising] the  employment  of  young  persons  and  women  on 
Saturday  evening,  or  for  an  additional  hour  during  any 
other  day  of  the  week. 
iTlieie  the  occupier  avails  himself  of  this  exception,  tliis  Act  sliall 
ly  to  the  fjEU^toiy  or  workshop  in  like  manner  as  if  in  the  provisions 
reof  respecting  Sunday  the  word  Saturday  were  substituted  for 
iday,  and  in  the  provisions  thereof  respecting  Saturday  the  word 
day,  or,  if  the  occupier  so  specify  in  the  notice  the  word  Friday, 
e  flubetituted  for  Saturday. 

(b.)  Meal  Hours, 

2.  The  provisions  (</)  of  this  Act  which  reqidre  that  idl  the  children, 
ng  persons,  and  women  employed  in  a  factory  or  workshop  shall 
e  the  times  allowed  for  meals  at  the  same  hour  of  the  day  shall  not 
ly  in  the  cases  mentioned  in  Pail  Two  of  the  Thinl  Schedule  to  this 

lie  provisions  of  this  Act  which  recj^uire  that  a  cliild,  young 
son,  and  woman  shall  not,  during  any  part  of  the  times  allowed  foi 
lis  in  a  factory  or  workshop,  be  employed  in  the  factory  or  the 
'kflhop,  or  l)e  allowed  to  remain  in  a  room  in  which  a  manufacturing 
ceas  or  handicraft  is  being  carried  on,  shall  not  apply  in  the  cases 
to  the  extent  mentioned  in  Part  Two  of  the  Third  Schedule  to  this 

m 

(Hiere  it  is  proved  to  the  satisfaction  of  a  Secretary  of  State  that  in 
class  of  factories  or  workshops  or  ports  thereof  it  is  neceKsory,  by 
ion  of  the  continuous  nature  of  the  process,  or  of  special  circum- 
ices  affecting  such  class,  to  extend  thereto  the  exceptions  in  this 
ion  or  either  of  them,  and  that  such  extension  con  be  mode  witliout 
izy  to  the  health  of  the  children,  young  persons,  and  women  affected 
reby,  he  may  by  order  (z)  made  imder  this  part  of  this  Act  extend 
same  accoi*dingly. 

(c.)  (Jvertime. 

3.  The  r^^ations  of  this  Act  with  res}>cct  to  the  employment  of 
ng  persons  and  women  Hhall  not  prevent  the  employment  in  the 
ories  and  workshops  or  parts  thereof  to  wliich  this  exception 
ties  of  young  persons  and  of  women  during  a  period  of  employ - 
it  beginning  at  six  o'clock  in  the  morning  and  ending  at  eight 
ock  in  the  evening,  or  l)eginning  at  seven  o'clock  in  the  morning  and 
ing  at  nine  o'clock  in  the  evening,  or  beginning  at  eight  o'clock  in 

morning  and  ending  at  ten   o'clock  in  the  evening,    if  they  are 
ployed  in  accordance  with  the  following  conditions  ;  namely, 

(y)  Sec.  17. 

{z)  Ordei-s  of  Home  Secretary,  10th  Dec.,  1878. 
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(1.)  Tliere  sliall  1>e  allowed  to  even'  sacli  young  penon  ami  iroman 
for  meals  during  tlie^ period  of  eniployment  not  less  than  two 
hours,  of  wliicli  half  an  hour  shall  be  after  five  o'clock  in  tk 
eveninj; ;  and 
(2.)  Any  such  young  person  or  woman  shall  not  be  8o  emplojedon 
the  whole  for  more  than  five  days  in  any  one  week,  nor  ibr 
more  than  forty-eight  days  in  any  twelve  months. 
This  exception  applies  to  the  factories  and  w^orkshope  and  paiti 
thereof  8i)ecified  in  Part  Three  of  the  Third  Schedule  to  this  Act 

Where  it  is  proved  to  the  satisfaction  of  a  Secretary  of  State  that  in 
any  cla.<«s  of  non-textile  factories  or  workshops  or  jtarts  thereof  it  is 
nece&sarv%  1)y  reason  of  the  material  which  is  the  subject  of  the  manu- 
facturing ])roce8s  or  handicraft  therein  being  liable  to  be  spoiled  br  tlie 
weather,  or  by  reason  of  press  of  work  arising  at  certain  recuniog 
seasons  of  the  year,  or  by  reason  of  the  liability  of  the  businesti  to  a 
sudden  preas  of  orders  arising  from  unforeseen  events,  to  employ  young 
])erson.s  and  women  in  manner  authorised  by  this  exception,  and  that 
such  employment  will  not  injui-e  the  health  of  the  young  peraom  and 
Avomen  affected  thereby,  he  may  by  order  (a)  made  under  this  part  of 
this  Act  extend  this  exception  to  such  factories  or  workshops  or  parts 
thereof. 

54.  If  in  any  factory  or  workshop  or  part  thereof  to  which  this  excep- 
tion ai)plie^,  the  process  in  which  a  child,  young  person,  or  wonum  i» 
employed  is  in  an  incomplete  state  at  the  end  of  the  period  of  employ- 
ment of  such  child,  young  person,  or  woman,  the  provisions  of  thiii  M 
with  respect  to  the  period  of  employment  shall  not  prevent  such  chiW, 
young  i)erson,  or  woman  from  being  employed  for  a  further  period  not 
exceeding  thirty  minutes  : 

Provided  that  such  further  i>eriods  when  added  to  the  total  ntuft^^ 
of  houi-s  of  the  periods  of  employment  of  such  child,  yoimg  peiaot^i  ^ 
woman  in  that  week,  do  not  raise  that  total  aliove  the  number  othcr*^ 
jdlowed  under  this  Act. 

This  exception  applies  to  the  factories  and  workshops  specified 
Part  Four  of  the  Thinl  Schedule  to  this  Act. 

Where  it  is  proved  to  the  satisfaction  of  a  Secretary  of  State  tha^^ 
any  class  of  non-textile  factories  or  workshops  or  parts  thereof  the  t^^ 
for  the  completion  of  a  process  cannot  by  reason  of  the  nature  thei^ 
be  accurately  fixed,  and  that  the  extension  to  such  class  of  factories 
workshops  or  parts  thereof  of  this  exception  can  be  made  without  inji^ 
to  the  hcidth  of  the  children,  young  persons,  and  women  affeci^' 
thereby,  he  may  by  order  made  under  this  ]:)art  of  this  Act  extend  tt- 
excejition  accordingly  (h). 

{a)  Order  of  Home  Secretary,  10th  October  6,  1881  ;  Order  of  June 

Dec,  1880  ;0rder8   of  August   18,  1881  ;  Order  of  Jan.  5,  1881. 

1878;    Onler  of   March   11,    1880;  (6)  Order  of  August  18.  1880. 
Order  of  May   14,    1879;    Order  of 
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55.  Nothing  in  this  Act  shall  pi-event  the  employment  of  younj; 
jicrsons  and  women  so  far  as  is  necessary  for  the  purpose  only  of  pre- 
senting any  damage  which  may  arise  from  spontaneous  combustion  in 
the  process  of  Turkey  red  dyeing,  or  from  any  extraordinary  atmospheric 
influence  in  the  process  of  oi)en-air  bleaching. 

56.  The  regulations  of  this  Act  with  respect  to  the  employment  of 
yoang  persons  and  women  shall  not  prevent  the  employment,  in  tlie 
factories  and  workshops  and  jtarts  thereof  to  which  this  exception 
applies^,  of  women  during  a  j^eriod  of  employment  beginning  at  six 
o*clock  in  the  morning  and  ending  at  eight  o'clock  in  the  evening,  or 
T>eginning  at  seven  o'clock  in  the  morning  and  ending  at  nine  o'clock  in 
the  evening,  if  they  are  employed  in  accordance  with  the  following  con- 
ditions ;  namely, 

(1.)  There  shall  be  allowed  to  everj'  such  woman  for  meals  during 
the  period  of  employment  not  less  than  two  hours,  of  whicli 
half  an  hour  shall  Ije  after  five  o'clock  in  the  evening  ;  and 
(2.)  Any  such  woman  shall  not  be  so  employed  on  the  whole  for 
more  than  five  days  in  any  one  week,  nor  for  more  than 
ninety-six  days  in  any  twelve  months. 
This  exception  applies  to  the  factories  and  workshops  and  parts 
thereof  specified  in  Poit  Five  of  the  Thirtl  Schedule  to  this  Act 

Where  it  is  proved  to  the  Siitisfaction  of  a  Secretary  of  State  tliat  in 
any  class  of  non-textile  factories  or  workshops  or  parts  thei*eof  it  is 
necessary,  by  reason  of  the  perishable  nature  of  the  articles  or  materials 
which  are  the  subject  of  the  manufactuiing  ])rocess  or  handicraft,  to 
employ  women  in  manner  authoiiseil  by  this  exception,  and  that  such 
employment  will  not  injure  the  health  of  the  women  employed,  he  may 
by  order  made  under  this  part  of  this  Act  extend  this  exception  to  such 
ikctories  or  workshops  or  pai't't  thereof. 

67.  Where  it  appears  to  a  Secretary  of  State  that  factories  driven  by 
water  power  are  liable  to  be  stopped  by  drought  or  flood,  he  may,  by 
order  (c)  made  under  this  part  of  this  Act,  grant  to  such  factories  a  special 
exception  permitting  the  emjdoyment  of  yoimg  persons  and  women 
daring  a  period  of  employment  from  six  o'clock  in  the  morning  until 
seven  o'clock  in  the  (dftemoon,  on  such  conditions  as  he  may  think 
proper,  but  so  as  that  no  person  shall  be  deprived  of  the  meal  hours  by 
this  Act  provided,  nor  be  so  employed  on  Satunlay,  and  that  as  r^ards 
factories  liable  to  be  stopped  by  drought,  such  special  exception  shall 
not  extend  to  more  than  ninety-six  days  in  any  period  of  twelve  months, 
and  as  regards  factoiies  liable  to  be  stopped  by  floods,  such  special 
exception  shall  not  extend  to  more  than  forty-eight  days  in  any  period  of 
twelve  months.  This  overtime  shall  not  extend  in  any  case  beyond  the 
time  already  lost  during  the  previous  twelve  months. 

(c)  Order  of  10th  Dec,  1878. 
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(d.)  Nit^itwork{d^ 

58.  Nothing  in  this  Act  ahall  prevent  the  employment^  in  facfani 
and  workshops  to  which  this  exception  applies,  of  male  yoong  panu 
doling  the  nighty  if  they  are  employed  in  accordance  with  the  foUoffiag 
conditions: 

(1.)  The  period  of  employment  shall  not  exceed  twelve  coiueciitrTe 
hours,  and  shall  begin  and  end  at  the  houn  qieeified  iDtk 
notice  in  this  Act  mentioned  ;  and 
(2.)  The  proAisions  of  Part  One  of  this  Act  with  reject  to  the 
allowance  of  times  for  meals  to  young  peisons  dnxiflg  tk 
period  of  employment  shall  be  observed  with  the  Momuj 
modifications  as  to  the  hour  at  which  the  times  alloved  fo 
meals  are  fixed ;  and 
(3.)  A  m|de  young  person  employed  during  any  part  of  the  ni^ 
shall  not  be  employed  during  any  part  of  the  twelve  boon 
preceding  or  succeeding  the  period  of  employment ;  and 
(4.)  A  mole  young  person  shall  not  be  employed  on  m<»e  than  dX 
nights,  or  in  the  case  of  blast  furnaces  or  paper  milliMTCft 
nights,  in  any  two  weeks. 
The  provisions  of  this  Act  with  respect  to  the  period  of  emplojincs^ 
on  Saturday,  and  vdth  respect  to  the  allowance  to  young  penons  ^ 
eight  half  holidays  in  every  year,  or  of  whole  holidays  in  lieu  of  tbef^ 
shall  not  apply  to  a  male  young  person  employed  in  day  and  ni^  toif^ 
in  pursuance  of  this  exception. 

This  exception  applies  to  the  factories  and  workshops  specified  in! 
Six  of  the  Third  Schedule  to  this  Act. 

Where  it  is  proved  to  the  satisfaction  of  a  Secretary  of  State  that  ii 
any  class  of  non-textile  factories  or  workshops  or  ports  thenH)f  i*  ^  ^ 
jiecessary,  by  reason  of  the  nature  of  the  business  requiring  the  procea^^ 
to  be  carried  on  throughout  the  night,  to  employ  male  young  persons  of 
sixteen  years  of  age  or  upwards  at  night,  and  that  such  emploAnnent  will 
not  injure  the  health  of  the  male  young  persons  employed,  he  may  by 
order  (e)  made  under  this  part  of  this  Act  extend  this  exception  to  such 
iactories  or  workshops  or  parts  thereof,  so  far  as  regonls  young  persona 
of  the  age  of  sixteen  years  or  ujiwanls. 

59.  In  a  factory  or  workshop  in  which  the  process  of  ])rinting  uews- 
])apers  is  carried  on  on  not  more  than  two  nights  in  the  week,  nothing 
in  this  Act  shall  prevent  the  eni])loyment  of  a  male  young  i)er8on  of 
sixteen  years  of  age  and  upwards  at  night  during  not  more  than  two 
nights  in  a  week,  as  if  he  were  no  longer  a  young  person. 

60.  In  glass  works  nothing  in  this  Act  shall  prevent  any  male  young 
]!er8on  from  working  accoixling  to  the  accustomed  hours  of  the  works, 
if  he  is  employed  in  accordance  with  tlie  following  conditions  ;  namely, 

(d)  As  to  "night,"  s.  96,  schedule  (<•)  Onler  of  Home  Secretary,  10th 

3,  iKirt  6.  Dec,  1878  ;  Order  of  14th  May,  1879. 
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(1.)  The  total  number  of  hours  of  the  periods  of  employment  shall 
not  exceed  sixty  in  any  one  week  ;  and 

(2.)  The  periods  of  employment  for  any  such  young  person  shall  not 
exceed  fourteen  hours  in  four  separate  turns  per  week,  or 
twelye  hours  in  five  separate  turns  per  week,  or  ten  hours  in 
six  separate  turns  per  week,  or  any  less  number  of  hours  in 
the  accustomed  numl>er  of  separate  turns  per  week,  so  that 
such  number  of  turns  do  not  exceed  nine  ;  and 

(3.)  Such  young  person  shall  not  work  in  any  turn  without  an 
interval  of  time  not  less  than  one  full  turn  ;  and 

(4.)  There  shall  be  allowed  to  such  young  person  during  each  turn 
(so  far  as  is  practicable)  the  like  times  for  meals  as  are  re- 
quired by  this  Act  to  be  allowed  in  any  other  non-textile 
factory  or  workshop. 


(4.)  Special  Exception  for  Domestic  and  certain  other  Factories  and 

Workslwps. 

61.  Tlie  provisions  of  this  Act  which  relate — 

(1.)  To  the  cleanliness  (including  limewashing,  painting,  varnish- 
ing, and  washing)  or  to  the  freedom  fix)m  effluvia,  or  to  the 
overcrowding,  or  ventilation  of  a  factory  or  workshop  (/) ;  or 

(2.)  To  all  children,  young  persons,  and  women  employed  in  a 
factory  or  workshop  having  the  times  allowed  for  meals  at 
the  same  hour  of  the  day,  or  during  any  part  of  the  times 
allowed  for  meals  in  a  factory  or  workshop  being  employed 
in  the  factory  or  workshop  or  being  allowed  to  remain  in  any 
room(gr);  or 

(3.)  To  the  affixing  of  any  notice  or  abstiact  in  a  factory  or  work- 
shop ;  or  specifying  any  matter  in  the  notice  so  affixed  [h) ;  or 

(4.)  To  the  allowance  of  any  holidays  to  a  child,  young  person,  or 
woman  (i) ;  or 

(5.)  To  the  sending  notice  of  accidents  (Jc)  ; 
ahall  not  apply— 

(a.)  Where  persons  are  employed  at  home  (W:),  that  is  to  say,  to  a 
private  house,  room,  or  place  which,  though  used  as  a  dwell- 
ing, is  by  reason  of  the  work  carried  on  there  a  factory  or 
workshop  within  the  meaning  of  this  Act,  and  in  which 
neither  steam,  water,  nor  other  mechanical  power  is  used,  and 
in  which  the  only  persons  employed  are  members  of  the 
same  family  dwelling  there  ;  or 

(6.)  To  a  workshop  which  is  conducted  on  the  system  of  not  em- 

(/)  Sec.  8  ;  88.  33—37.  (i)  Sec.  22. 

{g)  Sec.  17.  (jfc)  Sees.  31,32. 

\h)  Sees.  19,  22,  sub-ss.  1,  38,  39.  {kk)  Sec.  16. 
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ploying  children  or  young  persons  therein,  and  the  occupier 

of  which  has  sensed  on  an  inspector  notice  of  his  intention  to 

conduct  his  workshop  on  tliat  system. 

And  the  provisions  of  this  Act  with  respect  to  certificates  of  fitness  for 

employment  (/)  shall  apply  to  any  such  private  house,  room,  or  place  as 

aforesaid,  which  by  reason  of  the  nature  of  the  work  carried  on  there  is 

a  factory,  as  if  the  same  were  a  workshop  within  the  meaning  of  this 

Act,  and  not  a  factory. 

Where  the  occupier  of  a  workshop  has  served  on  an  inspector  notice 
of  his  intention  to  conduct  that  workshop  on  the  system  of  not  emplojr- 
ing  children  or  young  persons  therein,  the  workshop  shall  be  deemed 
for  all  the  purposes  of  this  Act  to  be  conducted  on  the  said  system 
until  the  occupier  changes  it,  and  no  change  shall  be  made  until  the 
occupier  has  served  on  the  inspector  notice  of  his  intention  to  chinge 
the  system,  and  until  the  change  a  child  or  yoimg  person  employed  in 
the  workshop  shall  be  deemed  to  be  employed  contrary  to  the  pro- 
visions of  this  Act.  A  change  in  the  said  system  shall  not  be  made 
oftener  than  once  a  quarter,  unless  for  special  cause  allowed  in  viitiDg 
by  an  in8i)ector. 

Nothing  in  this  section  shall  exempt  a  bakehouse  from  Uie  piOTisions 
of  this  Act  with  respect  to  cleanliness  (including  limewashing,  painting* 
varnishing,  and  washing,)  or  to  freedom  from  effluvia. 

62.  The  regulations  of  tliis  Act  with  respect  to  the  employment  o^ 
women  (m)  shall  not  apply  to  iiax  scutch  luills  which  are  conducted  &^ 
the  system  of  not  employing  either  children  or  young  persons  thereL^^ 
and  which  are  worked  iiitennittently,  and  for  periods  only  which  do  nc^^j 
exceed  in  the  whole  six  months  in  any  yeai\     A  flax  scutch  mill  sha-^^^ 
not  be  deemed  to  be  conducted  on  the  system  of  not  employing  thereii 
either  children  or  young  persons  until  tlie  occupier  has  ser\'CHl  on  an  in*^ 
spector  notice  of  his  intention  to  conduct  such  mill  on  that  system. 

(').)  Supplemental  as  to  Special  Provisions. 

()3.  Where  it  appeal's  to  a  Secretary  of  State  that  the  adoption  of  any 
special  means  or  provision  for  the  cleanliness  or  ventilation  of  a  factory 
or  workshop  is  required  for  the  pi-otection  of  the  health  of  any  child, 
young  person,  or  woman  employed,  in  pursuance  of  an  exception  under 
this  part  of  this  Act,  either  for  a  longer  period  than  is  otherwise  alloAved 
by  this  Act,  or  at  night,  he  may  by  oixler  made  under  this  part  of  this 
Act  direct  that  the  adoption  of  such  means  or  provision  shall  be  a  con- 
dition of  such  emj)loyment ;  and  if  it  appears  to  a  Secretary  of  State 
that  the  adoption  of  any  such  means  or  provision  is  no  longer  re<iuired, 
or  is,  having  regaid  to  all  the  circumstances,  inexpedient,  he  may,  by 

(/)  Sees.  27—30. 

(m)  Sees.  10,  11,  13,  15,  17,  18  21,  22,  42—49. 
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Ofder  made  under  this  part  of  this  Act,  rescind  the  order  directing  such 
adoption  without  prejudice  to  the  subsequent  making  of  another  order. 

64.  Where  an  exception  has  been  granted  or  extended  under  this  part 
of  this  Act  l)y  an  order  of  a  Secretary  of  State,  and  it  appears  to  a 
Secretary  of  State  that  such  exception  is  injurious  to  the  health  of  the 
children,  young  persons,  or  women  emph)yed  in,  or  is  no  h)nger  neces- 
«ary  for  the  carrying  on  of  the  business  in,  the  class  of  factories  or  work- 
shops or  parts  thereof  to  which  the  said  exception  was  so  granted  or 
extended,  he  may  by  an  oixler  made  under  this  part  of  this  Act  rescind 
the  grant  or  extension,  without  pi-ejudice  to  tlie  subsequent  making  of 
another  order. 

65.  Where  a  Secretary  of  State  has  power  to  make  an  order  under  this 
part  of  this  Act,  the  following  provisions  shall  api)ly  to  that  onler  : 

(1.)  The  order  shall  be  under  the  hand  of  the  Secretary  of  State  and 
shall  be  published  in  the  London  Gazette,  and  shall  come 
into  operation  at  the  date  of  such  publication  in  the  London 
Gazette,  or  at  any  Liter  date  mentioned  in  the  order  : 

(2.)  The  order  may  be  temporary  or  permanent,  conditional  or  un- 
conditional, and  whether  extending  a  prohibition  or  excep- 
ticm,  granting  an  exception,  directing  the  adoption  of  any 
means  or  provisions,  or  rescinding  a  previous  order,  or 
effecting  any  other  thing,  may  do  so  either  wholly  or  partly : 

(3.)  The  order  shall  be  laid  as  soon  as  may  be  before  both  Houses 
of  Parliament,  and  if  either  House  of  Parliament,  within  the 
next  forty  days  after  the  same  has  been  so  laid  before  such 
House,  resolve  that  such  order  ought  to  be  annulled,  the 
same  shall  after  the  date  of  such  resolution  be  of  no  effect, 
without  prejudice  to  the  validity  of  anything  done  in  the 
meantime  imder  such  order  or  to  the  making  of  any  new  order : 

(4.)  The  order,  while  it  is  in  force,  shall,  so  far  as  is  consistent  with 
the  tenor  thereof,  apply  as  if  it  formed  part  of  the  enactment 
which  provides  for  the  extension  or  grant  or  otherwise  for 
making  the  oixler. 

66.  An  occupier  of  a  factory  or  workshop,  not  less  than  seven  days 
^before  he  avails  himself  of  any  special  exception  under  this  part  of  this 
^ct,  shall  serve  on  an  inspector,  and  (exce|)t  in  the  case  of  a  factory  or 
^workshop  to  which  the  provisions  of  this  Act  ^nth  respect  to  the  affixing 
of  notices  do  not  apply  (n)  )  affix  in  his  factory  or  workshop  notice  of  his 
Intention  so  to  avail  himself,  and  whilst  he  avails  himself  of  the  excep- 
tion shall  keep  the  notice  so  affixed. 

Before  the  service  of  such  notice  on  the  inspector  the  sj^ecial  exception 
shall  not  be  deemed  to  a])ply  to  the  factory  or  workshop,  and  after  the 
service  of  such  notice  on  the  inspector  it  shall  not  be  competent  in  any 
proceeding  under  this  Act  for  the  occupier  to  prove  that  such  special 

(n)  Sec.  61. 
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exceptiun  does  not  i^plj  to  his  jhctoiy  or  worlufaois  imleM  Iw  bi 
previously  served  on  an  inspector  nodoe  that  he  no  longer  intoidi  to 
avail  himself  of  socli  special  exception. 

The  notice  bo  served  and  affixed  ahall  specify  the  houn  for  the 
l^eginning  and  end  of  the  period  of  employment,  and  the  tiinei  to  be 
allowed  for  meals  to  every  child,  young  penon,  and  woman  where  tbqr 
differ  from  the  ordinary  hours  or  timesi 

An  occupier  of  a  factory  or  workshop  shall  enter  in  the  praoibed 
register,  and  report  to  an  inspector,  the  prescrihed  particulaiB  re^ediig 
the  employment  of  a  child,  young  persou,  or  woman  in  pumanoe  of  m 
exception,  out  such  entry  and  report  need  not  be  made  in  the  eaieef  a 
factory  or  workshop  to  which  the  provisions  of  this  Act  wifehnipeetto 
the  affixing  of  notices  do  not  apply,  except  so  &r  as  may  he  finsn  tSm 
to  time  prescribed  by  a  Secretary  of  State. 

Where  the  occupier  of  a  factory  or  workshop  avails  himself  of  a 
exception  under  this  part  of  this  Act,  and  a  condition  for  tniing 
himself  of  such  exception  (whether  specified  in  this  part  of  this  M  ^ 
in  an  order  of  a  Secretary  of  State  made  under  this  part  of  this  Act)ii 
not  observed  in  that  factory  or  workshop,  then 

(1.)  If  such  condition  relates  to  the  cleanliness,  ventilstifln,  or 
overcrowding  of  the  'factory  or  workshop^  the  fsetoi;  « 
worksh6p  shall  be  deemed  not  to  be  kept  in  eoiiiibniutjvi& 
this  Act ;  and 
(2.)  In  any  other  case  a  child,  young  person,  or  woman  employ^ 
in  the  factory  or  workshop,  in  alleged  pursuance  of  tbeifti^ 
exception,  shall  be  deemed  to  be  employed  contrary  to  tl^* 
provisions  of  this  Act. 


PART   III. 
Adminihtration,  Penalties,  and  Legal  Proceedings. 

(1.)  Iiinpection, 

67.  A  Secretary  of  State  from  time  to  time,  with  the  approval  of  ili^ 
Ti-eojjury  ns  to  numlnirs  and  salaries,  may  appoint  such  inspectore  (un«lfr^ 
whatever  title  he  may  from  time  to  time  fix  (o) )  and  such  clerks  m\^ 
servants  as  lie  may  think  iieceBsary  foi-  the  execution  of  this  Act,  an<l  * 
may  astsign  to  them  their  duties  and  awaitl  them  their  salaries,  imd  may"^ 
constitute  a  princijml  inspector  A^ith  an  office  in  London,  and  may  ^ 
regulate  the  cases  and  manner  in  which  the  ins|)ector8,  or  any  of  them,  ^i* 
are  to  execute  and  perform  the  powei-s  and  duties  of  inspectors  imder^ 
thi{i|Act,  and  may  remove  such  inspectors,  clerks,  and  servauta 

The  salaries  of  the  inspectors,  clerks,  and  ser\'anta,  and  the  expeDis»'!=** 

(o)  Onlcr  of  Home  Secretary,  24th      specters  under  former  Acts,  FriserW 
Dec.,   1878.     As  to   powers  of  in-      Master  and  Servant,  p.  626. 
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icnrred  by  them  or  by  a  Secretary  of  State  in  the  execution  of  this  Act, 
tall  be  paid  out  of  moneys  provided  by  Parliament. 

Notice  of  the  apix>intment  of  every  such  in8i>ector  shall  be  published 
1  the  London  Gazette. 

A  person  who  is  the  occupier  of  a  factory  or  workshop,  or  is  directly 
p  indirectly  interested  therein  or  in  any  process  or  business  carried  on 
leiein,  or  in  a  patent  connected  therei^-ith,  or  is  employed  in  or  about 
fjictory  or  workshop,  shall  not  act  as  an  inspector  under  this  Act. 

An  inspector  under  this  Act  shall  not  Iw  liable  to  serve  in  any 
arochial  or  municipal  office. 

Such  annual  report  of  the  proceedings  of  the  inspectors  as  the 
ecretary  of  State  from  time  to  time  directs  shall  be  laid  before  lx>th 
[otues  of  Parliament. 

A  reference  in  this  Act  to  an  inspector  refers,  unless  it  is  otherwise 
cpressed,  to  an  inspector  appointed  in  pursuance  of  this  section,  and  a 
otice  or  other  document  requii-eil  by  this  Act  to  l>e  sent  to  an  inspector 
lall  be  sent  to  such  inspector  as  a  Secretary  of  State  from  time  to 
lAe  directs,  by  declaratioTi  ]mblished  in  the  London  Gazette  or  other- 
ise  as  he  thinks  expetlient  for  makin<(  the  same  known  to  all  persons 
iterested. 

68.  An  inspector  under  this  Act  shall  for  the  jmi-pose  of  the  execution 
'  this  Act  have  power  to  do  all  or  any  of  the  following  things  ;  namely, 
(1.)  To  enter,  inspect,  and  examine  at  all  reasonable  times  by  day 
and  night  a  factory  and  a  workshop  and  every  part  thei-eof 
when  he  has  reasonable  cause  to  Ijelieve  that  any  person 
is  employed  therein,  and  to  enter  by  day  any  place  which 
he  has  reasonable  cause  to  believn  to  be  a  factoiT  or  work- 

t 

shop  ;  and 

(2.)  To  take  with  him  in  either  case  a  tonstable  into  a  factory  in 
.  which  he  has  reasonable  cause  t«>  apprehend  any  serious  ob- 
struction in  the  execution  of  his  duty  ;  and 

(3.)  To  require  the  production  of  the  registers,  certificates,  notices, 
and  documents  kept  in  pursuance  of  this  Act,  and  to  inspect, 
examine,  and  copy  the  same  ;  and 

(4.)  To  make  such  examination  and  inquiry  as  may  be  necessary'  tcj 
ascertain  whether  the  enactments  for  the  time  being  in  foixie 
relating  to  public  health  and  the  enactments  of  this  Act  are 
complied  with,  so  far  as  respects  the  factory  or  workshop  and 
the  persons  empl(»yed  therein  ;  an<l 

(5.)  To  enter  any  school  in  which  he  has  reas^mable  cause  to  believt» 
that  children  employed  in  a  factory  or  workshop  are  for  the 
time  being  educated ;  and 

(6.)  To  examine  either  alone  or  in  the  presence  of  any  other  person, 
as  he  thinks  lit,  with  respect  to  matters  under  this  Act,  every 
person  whom  he  finds  in  a  factory  or  workshop,  or  such  a 
school  as  aforesaid,  or  whom  he  has  reasonable  cause  to 
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believe  to  be  or  to  have  been  within  the  pi-eceding  two 
months  employetl  in  a  factory  or  workshop,  and  to  require 
such  person  to  1)e  so  examined  and  to  sign  a  declaiation  of  the 
truth  of  the  matters  respecting  which  he  is  bo  examined ;  and 
(7.)  To  exercise  such  other  powers  as  maybe  necessary  for  canying 
this  Act  into  eflfect. 

The  occupier  of  every  factory  and  workshop,  his  agents  and  servants, 
fiholl  furnish  the  means  required  by  an  inspector  as  necessaiy  for  an 
<intry,  inspection,  examination,  inquiry,  or  the  exercise  of  his  powers 
uuiler  this  Act  in  relation  to  such  factory  and  workshop. 

Ever)'  jM'i-son  who  wilfully  delays  an  inspector  in  the  exercise  of  any 
power  imder  this  section,  or  who  fails  to  comply  with  a  requisition  of  an 
inspector  in  pursuance  of  this  section,  or  to  produce  any  certificate  or  "X^-or 
document  which  he  is  required  by  or  in  pursuance  of  this  Act  to  pro- 
duce, or  who  conceals  or  prevents  a  child,  yoimg  person,  or  woman  from 
appearing  l)efore  or  being  examined  by  an  inspector,  or  attempts  so  to 
conceal  or  i>revent  a  child,  young  person,  or  woman,  shall  be  deemed  to  <r»  ^o 
obstruct  an  inspector  in  the  execution  of  his  duties  under  this  Act :  —  , : 
Provided  always,  that  no  one  shall  be  requii'ed  under  this  section  to  ^^--io 
answer  any  question  or  to  give  any  evidence  tending  to  criminate  ^a^^Se 
himself. 

Where  an  inspector  is  obstructed  in  the  execution  of  his  duties  under 
this  Act,  the  person  obstructing  him  shall  be  liable  to  a  fine  not  exceed- 
ing five  pounds ;  and  where  an  inspector  is  so  obstructed  in  a  fiictory  or 
workshop,  the  occupier  of  that  factory  or  workshop  shall  be  liable  to  a 
fine  not  exceeding  five,  or  whei*e  the  offence  is  committed  at  night„ 
twenty  i)ounda  ;  and  where  an  inspector  is  so  obstructed  in  a  factoiy  oi 
workshop  within  the  me^iuing  of  section  sixteen  of  this  Act,  the  occupiecs 
shall  be  liable  to  a  fine  not  exceeding  one,  or  where  the  offence  is  com — 
niitted  at  night,  five  i)()unds. 

69.  An  inspector  before  entering,  in  pursuance  of  the  powers  conferreirj»--^«d 
by  this  Act,  without  the  c<msent  of  the  occupier,  any  room  or  pIao»  — -»i-ice 
actually  used  as  a  dwelling  as  well  as  for  a  factory  or  workshop,  shall  ^^-dl, 
on  an  afiidavit  or  statutory  declaration  of  facta  and  reasons,  obtairx'.f^n 
written  authority  so  to  do  from  a  Secretary  of  State,  or  such  warrant  at-^s  »* 
is  hereinafter  mentioned  from  a  justice  of  the  peace. 

The  affidavit  or  statutory  declamtion  above  mentioned  maybe  in.cx'i'^^' 
spected  or  i>roduced  in  evidence  in  all  respects  the  same  as  an  infonna  .je»-^*^" 
tion  on  oath  before  a  justice. 

A  justice  of  the  peace,  if  satisfied  by  information  on  oath  that  there  i:  i-  ^^  **"* 
reasonable  cause  to  suppose  that  any  enactment  of  this  Act  is  contra-  ^ss'^  -f*' 
vened  in  any  such  room  or  place  as  aforesaid,  may  in  his  discretiorx*^^-*^'* 
grant  a  warrant  under  his  hand  authorising  the  inspector  named  theieiit  x  5^ '*'=*'" 
at  anytime  within  the  period  named  therein,  but  not  exceeding  on^*^^"^*"^ 
month  from  the  date  thereof,  to  enter,  in  pursuance  of  this  Act,  the  loon*:^^^*^ 
or  place  named  in  the  warrant,  and  exercise  therein  the  powers  of  in — 
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pection  and  examination  conferred  ])y  this  Act,  and  the  fines  and  pro- 
'iflions  of  this  Act  with  respect  to  obstruction  of  an  inspector  shall  apply 
accordingly. 

70.  Every  inspector  under  this  Act  shall  be  furnished  with  the  jire- 
cribed  certificate  of  his  appointment,  and  on  applying  for  admission  to 
I  factory  or  workshop  shall,  if  recjuired,  produce  to  the  occupier  the 
aid  certificate. 

Every  person  who  forges  or  counterfeits  any  such  certificate,  or  makes 
ise  of  any  forged,  counterfeited,  or  false  certificate,  or  personates  the 
nspector  named  in  any  such  certificate,  or  falsely  pretends  to  be 
m  inspector  imder  this  Act,  shall  be  liable  to  be  imprisoned  for  a  period 
lot  exceeding  three  months,  with  or  without  hard  labour. 

(2.)  Certifying  Surgeons. 

71.  Where  there  is  no  certifying  surgeon  resident  within  three  miles 
jf  a  factory  or  workshop,  the  poor  law  medical  officer  shall  be  for  the 
;ime  being  the  certifying  surgeon  under  this  Act  for  such  factory 
rorkshop. 

72.  Subject  to  such  regulations  as  may  be  from  time  to  time  made  by 
I  Secretary  of  State,  an  inspector  may  from  time  to  time  appoint 
sufficient  number  of  duly  registered  medical  practitioners  to  be  certifying 
migeons  for  the  purposes  of  this  Act,  and  may  from  time  to  time  revoke 
iny  such  apppointment. 

Every  appointment  and  revocation  of  appointment  of  a  certifying 
•urgeon  may  be  annulled  by  a  Secretary  of  State  upon  appeal  to  him  for 
that  purjKise. 

A  sui^on  who  is  the  occupier  of  a  factory  or  workshop,  or  is  directly 
3r  indirectly  interested  therein  or  in  any  process  or  business  carried  on 
therein  or  in  a  patent  connected  therewith,  shall  not  be  a  certifyin.^ 
<urgeon  for  that  factory  or  workshop. 

A  Secretary  of  State  may  from  time  to  time  make  rules  for  th'3 
i^idance  of  certifying  surgeons,  and  for  the  particulars  to  be  r^2;i8tered 
respecting  their  visits,  and  for  the  forms  of  certificates  and  other  docu- 
ments to  be  used  by  them. 

73.  A  certificate  of  fitness  for  employment  (p)  shall  not  be  granted  for 
the  purposes  of  this  Act,  except  upon  personal  examination  of  the  person 
named  therein. 

A  certifying  surgeon  shall  not  examine  a  child  or  young  person  for 
the  purposes  of  a  certificate  of  fitness  for  employment,  ( r  sign  any  such 
certificate,  elsewhere  than  at  the  factory  or  workshop  where  such  child 
or  young  person  is  or  is  about  to  be  employed,  unless  the  number  of 
chUdren  and  young  iiersons  employed  in  that  factory  or  workshop  are 
less  than  five,  or  unless  for  some  special  reason  allowed  in  writing  by  an 
inspector. 

(p)  Sees.  27—83. 
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If  a  certifyiii;,'  -^nr^m  ivrfiucat  to  gnmt  for  anr  pencn  examined  W 
him  a  certificate  of  fitne«  for  eniplojrment,  he  abatU  when  requindgiTt 
in  mitin;;  and  f^i^  the  reMftns  ff>r  tfach  refoaaL 

74.  With  rbiqiect  to  the  fetrs  to  be  paid  to  certifying  tni^^eons  in  Rtpect 
of  the  examination  of,  and  grant  of  certificates  of  fitnoB  far  emplojiiat 
for,  children  and  voon^  persoiLH  in  factories  or  wo^ahopi^  the  foDbtiig 
provi<(ionfi  shall  luive  effect : 

(I.)  The  occupier  may  a^^^ree  with  the  certifying  anigeon  ai  to  die 

amf  lant  of  such  fee«  : 
(2.)  In  the  absence  of  any  each  agreement  the  fees  ahall  be  tkoK 
named  in  the  following  scale  : — 

When  the  examination  is  at  a  f^    f  krf^'L^  '^ 

factory  or  workshop  not  ex-  ;     ^'^       '        ^^  J"" 

c«Hling    one  mile  from  the"      ««^     *ft^  ^   « 

HurgeonV  n^sidence,  I     f^e  exammcd  at  tfcit 

^  '  \     visit 

Wheu  Uie  exuiinnution  is  at  a  I  jj.^.      i  ^j  #      j. 

f««f.^    r.           11-  additional  6i  for  eitt 

factory    or    workshop    more  i  -.      i_  li-      n 

., .,   ''              1      r           ,    -  complete    half    mile 

than    one     mile    from    the  j     t       »k- 

„ >        •  1  over    and   aboTe  tfce 

surgeon's  re>aaence,  ., 

\  mile. 

When  the  examination  is  not 
<it  the  lactoiy  or  workshop, 
but  nt  the  residence  of  the 
8urg(ion,  or    at    some    place 

appointed  by  tlie  sui-geon  for  ',6r/.  for  each  peison  ei- 
tlic  jniiposc,  and  which  place,  /     aminwl. 
an  ^v(*ll  a.M  the  day  and  hour,  ' 
appointed    for    the    pur]>ose  i 
Hliall    l>e    i>ublislic(l    in    the 
j»ro8cril>ed  manner, 
(:j.)  TIm^  occupier  shall  pay  the  fees  on  the  conii)letion  of  the  ex- 
amination, or  if  any  certificates  ait;  grantetl  at  the  time  at 
which  the  surgeon  signs  the  certificates,  or  at  any  other  time 
directed  by  an  in8j)ector  : 
(4.)  The  (H-cupier  may  deduct  the  fee  or  any  part  thereof,  not  ex- 
cee«ling  in  any  case  three]K-nce,  from  the  wages  of  thei)ei^" 
for  whom  the  certificate  was  granted  : 
(5.)  A   Secretiiry  of  State  may  from  time  to  time,  if  he  think  it 
expedient,  alter  any  fees  fixed  by  this  section. 

(.3.)  Miacdlaneoici. 
7').  Every  i)erfton  shall,  within  one  month  after  he  begins  to  occupy  a 
factory,  serve  on  an  inspector  a  written  notice  containing  the  nanie  of 
the  factory,  the  jdace  where  it  is  situate,  the  address  to  which  hedf^ires 
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letters  to  be  addressed,  the  nature  of  the  work,  the  nature  and 
oont  of  the  moving  power  therein,  and  the  name  of  the  firm  under 
ieh  the  business  of  the  factory  is  to  be  carried  on,  and  in  default  shall 
liable  to  a  fine  not  exceeding  five  pounds. 

ro.  Where  an  inspector,  by  notice  in  writing,  names  a  public  clock, 
MMne  other  clock  open  to  public  view,  for  the  purpose  of  regulating 
t  period  of  employment  in  a  factory  or  workshop,  the  x>eriod  of  em- 
yment  and  times  allowed  for  meals  for  children,  young  persons,  and 
men  in  that  factory  or  workshop  shall  be  regulated  by  that  clock,  which 
U  be  specified  in  the  notice  {q)  affixed  in  the  factory  or  workshop. 
T.  The  occupier  of  every  factory  and  workshop  to  which  this 
tioa  applies  shall  keep  in  the  prescribed  form  and  with  the  prescribed 
ticulais  registers  of  the  children  and  young  persons  employed  in  that 
Unry  or  workshop,  and  of  their  employment,  and  of  other  matters 
ler  this  Act. 

rhe  occupier  of  a  factory  or  workshop  shall  send  to  an  inspector  such 
racts  from  any  register  kept  in  pursuance  of  this  Act  as  the  inspector 
m  time  to  time  requires  for  the  execution  of  his  duties  under  this  Act. 
Hub  section  applies  to  every  factory  and  workshop  in  which  a  child 
3ronng  person  under  the  age  of  sixteen  years  is,  for  the  time  being, 
hibited  under  this  Act  from  being  employed  without  a  certificate  of 
1688  for  employment 

Vhere  by  reason  of  the  number  of  children  and  young  persons 
ployed  in  a  fau^tory  or  workshop  to  which  this  section  does  not  for 

time  being  apply,  or  otherwise,  it  seems  expedient  to  a  Secretary  of 
te  so  to  do,  he  may  order  the  occupier  of  that  factory  or  workshop  to 
p  a  register  imder  this  section,  with  power  to  rescind  such  order,  and 
lie  such  order  is  in  force  this  section  shall  apply  to  that  factoiy  or 
rkshop. 

n  the  event  of  a  contravention  of  this  section  in  a  factory  or  work- 
p,  the  occupier  of  the  factory  or  workshop  shall  be  liable  to  a  fine 

exceeding  forty  shillings. 

8.  There  shall  be  affixed  at  the  entrance  of  a  factory  and  a  workshop, 

in  such  other  parts  thereof  as  an  inspector  for  the  time  being  directs, 
.  be  constantly  kept  so  affixed  in  the  prescribed  form  and  in  such 
ition  as  to  be  easily  read  by  the  persons  employed  in  the  factoiy  or 
'kshop, — 

(1.)  The  prescribed  abstract  of  this  Act ;  and 

(2.)  A  notice  of  the  name  and  address  of  the  prescribed  inspector ; 
and 

(3.)  A  notice  of  the  name  and  address  of  the  certifying  surgeon  for 
the  district ;  and 

(4.)  A  notice  of  the  clock  (if  any)  by  which  the  i)eriod  of  employ- 
ment and  times  for  meals  in  the  factory  or  workshop  are 
regulated ;  and 

(q)  Sees.  61  and  78. 
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(6.)  Every  notice  and  document  required  by  this  Act  to  be  affixed 
in  the  factory  or  workshop  (r). 
In  the  event  of  a  contravention  of  this  section  in  a  factory  or  voik- 
sliop,  the  occupier  of  the  factory  or  workshop  shall  be  liable  to  a  fine 
not  exceeding  forty  shillings. 

79.  Any  notice,  order,  requisition,  summons,  and  document  under  tliu 
Act  may  be  in  writing  or  print,  or  partly  in  writing  and  partlj  in 
print. 

Any  notice,  order,  requisition,  summons,  and  document  required  or 
authorised  to  be  served  or  sent  for  the  purposes  of  this  Act  nu^  l>5 
served  and  sent  by  delivering  the  same  to  or  at  the  residence  of  tlie 
person  on  or  to  whom  it  is  to  be  sensed  or  sent,  or,  where  that  persan  ii 
the  occupier  of  a  factory  or  workshop,  by  delivering  tlie  same  or  atne 
copy  thereof  to  his  agent  or  to  some  person  in  such  factory  or  workslMq? ; 
and  it  may  also  be  served  or  sent  by  post  by  a  prepaid  letter,  and  if 
scr>'^ed  or  sent  by  post  shall  be  deemed  to  have  been  served  and  recei?ed 
respectively  at  the  time  when  the  letter  containing  the  same  would  be 
delivered  in  the  ordinary  course  of  post,  and  in  proving  such  service  or 
sending  it  shall  be  sufficient  to  prove  that  it  was  properly  addressed  and 
put  into  the  post ;  and  where  it  is  required  to  be  served  on  or  sent  to 
the  occupier  of  a  factory  or  workshop,  it  shall  be  deemed  to  be  propetlf 
addressed  if  addressed  to  the  occupier  of  such  factory  or  workshop  attlie 
factory  or  workshop,  with  the  addition  of  the  proper  postal  address,  bat 
without  naming  the  person  who  is  the  occupier. 

80.  Any  Act  for  the  time  being  in  force  relating  to  weights  and 
measures  (s)  shall  extend  to  weights,  measures,  scales,  balances,  steel- 
yards, and  weighing  machines  used  in  a  factory  or  workshop  in  checking 
or  ascertaining  the  wages  of  any  person   employed  therein,  in  lil» 
manner  as  if  they  were  used  in  the  sale  of  goods,  and  as  if  such  factory 
or  workshop  were  a  pLice  where  goods  are  kept  for  sale,  and  such  Act 
shall  apply  accordingly,  and  every  inspector  of,  or  other  person  auth®" 
rised  to  inspect  or  examine,  weights  and  measures,  shall  inspect,  staS^^ 
mark,  search  for,  and  examine  the  said  weights  and  measures,  scal**^ 
balances,  steelyards,  and  weighing  machines  accordingly,  and  for  0^ 
purpose  shall  have  the  same  powers  and  duties  as  he  has  in  relatio^^ 
weights,  measures,  scales,  balances,  steelyards,  and  weighing  machi^ 
used  in  the  sale  of  goods. 

(4.)  Fines, 

81.  If  a  factory  or  workshop  is  not  kept  in  conformity  with  tT^ 
Act,  the  occupier  thereof  shall  be  liable  to  a  fine  not  exceeding  1^ 
pounds  (t), 

(r)  Sec.  61.  {t)   As  to  recovery  of   fiDe% 

(s)  Weights  and  Measures  Act,  89,  90.  See  also  sees.  22  31  ^ 
1878,  41  k  42  Vict  c.  49.  68,  77  and  78. 
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The  court  of  Bummory  jurisdiction,  in  addition  to  or  instead  oi 
Aflicting  such  line,  may  order  certain  means  to  be  adopted  by  the 
iccnpier,  within  the  time  named  in  the  onler,  for  the  purpose  of  bring- 
ng  his  factory  or  workshop  into  confonuity  witli  this  Act ;  the  court 
nay,  uiwn  application,  enlarge  the  time  so  named,  but  if,  after  the  ex- 
uzation  of  the  time  as  originally  named  or  enlarged  by  subsequent  oi-der, 
he  Older  is  not  complied  with,  the  occupier  shall  be  liable  to  a  line  not 
xoeeding  one  pound  for  every  day  that  such  non-compliance  continues. 

8?.  If  any  person  is  killed  or  suffers  any  bodily  injury  in  consequence 
f  the  occupier  of  a  factory  ha>dng  neglected  to  fence  any  machiner}' 
equired  by  or  in  pursuance  of  this  Act  to  be  securely  fenced  (z),  or 
Aving  neglected  to  maintain  such  fencing,  or  in  conse(j[uence  of  the 
ccupier  of  a  factory  or  workshop  having  neglected  to  fence  any  vat, 
an,  or  other  structure  required  by  or  in  i)ursuance  of  this  Act  to  be 
dcnrely  fenced,  or  having  neglected  to  maintain  such  fencing,  the 
ccupier  of  the  factoiy  or  workshop  shall  be  liable  to  a  fine  not  exceed- 
ig  one  himdred  pounds,  the  whole  or  any  part  of  which  may  be  applied 
>r  the  benefit  of  the  injured  person  or  his  family,  or  otherwise  as  a 
ecretary  of  State  determiue.«; : 

Provided  that  the  occupier  of  a  factory  shall  not  be  liable  to  a  fine 
nder  this  section  if  an  information  against  him  for  not  fencing  the  part 
r  the  machinery,  or  the  vat,  pan,  or  other  structure,  by  which  the  death 
r  bodily  injury  was  inflicted,  has  been  heiird  and  dismissed  i)reviou8  to 
le  tiine  when  the  death  or  bodily  injury  was  inflicted. 

83.  Where  a  child,  young  person,  or  woman  is  employed  in  a  factory 
'  ^workshop  contrary  to  the  provisions  of  this  Act,  the  occupier  of  the 
ctoiy  or  workshop  shall  be  liable  to  a  fine  not  exceeding  three,  or  if  the 
fence  was  coumiitted  during  the  night,  five  i)ounds  for  each  child, 
rang  person,  or  woman  so  employed ;  and  where  a  child,  young  person, 
•  froman  is  so  em])loyed  in  a  factory  or  workshoj)  within  the  meaning 
'  section  sixteen  of  this  Act,  the  occupier  shall  l)e  liable  to  a  fine  not 
loeeding  one,  or  if  the  oflence  was  committed  during  the  night,  two 
>tind8  for  each  child,  young  i)er8on,  or  woman  so  employed. 

A  ebild,  young  person,  or  woman  who  is  not  allowed  times  for  meals 
id  absence  from  work  as  inquired  by  this  Act,  or  during  any  part  of  the 
mes  allowed  for  meals  and  absence  from  work  is,  in  contravention  of 
iie  provisions  of  this  Act,  employed  in  the  factory  or  workshop  or 
Qowed  to  remain  in  any  room,  shall  be  deemed  to  be  employed  contrary 
3  the  provisions  of  tliis  Act 
84.  The  parent  (y)  of  a  child  or  young  person  shall,— 
(1.)  If  such  child  or  young  i>erson  is  employed  in  a  factory  or  work- 
shop contrary  to  the  provisions  of  this  Act,  be  liable  to  a  fine 
not  exceeding  twenty  sldllings  for  each  offence,  unless  it 


(x)  Sees.  5,  6,  7.  (y)  Sec  96. 
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appears  to  the  court  that  such  offence  was  committed  withoat 
the  consent,  connivance,  or  wilful  defiault  of  such  parent ;  and 
(2.)  If  he  neglects  to  cause  such  child  to  attend  school  in  leeoid- 
ance  with  this  Act  (z),  be  liable  to  a  fine  not  exceedisg 
twenty  shillings  for  each  offence. 

85.  Every  x>er8on  who  forges  or  counterfeits  any  certificate  for  the 
]mrposes  of  this  Act  (for  the  forgery  or  counterfeiting  of  which  no  other 
punishment  is  provided),  or  who  gives  or  signs  any  such  ceitifieite 
knowing  the  same  to  be  false  in  any  material  particular,  or  who  knoir- 
ingly  utters  or  makes  use  of  any  certificate  so  forged,  countedeited,  or 
false  as  aforesaid,  or  who  knowingly  utters  or  makes  use  of  as  apptying 
to  any  person  a  certificate  which  does  not  so  apply  or  who  penonatoaoj 
l>erson  named  in  a  certificate,  or  who  wilfully  connives  at  the  foigiiig, 
counterfeiting,  giving,  signing,  uttering,  making  use,  or  perBonatiiig  as 
aforesaid,  shall  be  liable  to  a  fine  not  exceeding  t^'enty  pounds,  or  to  im< 
prisonmcnt  for  a  term  not  exceeding  three  months  with  or  witiioot  haid 
labour. 

Every  person  who  Tiilfully  makes  a  false  entry  in  any  roister,  notioe, 
certificate,  or  document  re<|uired  by  this  Act  to  be  kept  or  serred  or 
sent,  or  who  wilfully  makes  or  signs  a  false  declaration  under  tlus  Act, 
or  who  knowingly  makes  use  of  any  such  false  entiy  or  declantioii,>biIl 
l)e  liable  to  a  fine  not  exceeding  twenty  pounds,  or  to  imprisonment  iior 
a  term  not  exceeding  three  months  with  or  without  hard  kboiir. 

86.  Where  an  offence  for  which  the  occupier  of  a  factory  or  warUiop 
is  ILible  under  this  Act  to  a  fine,  has  in  fact  1)een  committed  hj  hbk 
ngent,  ser\'ant,  workman,  or  other  pei'son,  such  agent,  servant,  worbatDi 
or  other  person  shall  be  liable  to  the  same  fine  as  if  he  irere  the 
occupier  («). 

87.  Where  the  occupier  of  a  factory  or  workshop  is  charged  with  an 
offence  againnt  this  Act,  he  shall  1^  entitled  upon  information  duly  laid 
by  him  to  have  any  other  person  whom  he  charges  as  the  actual  dfender 
brought  before  the  court  at  the  time  appointed  for  hearing  the  chaige ; 
and  if,  after  the  commission  of  the  offence  has  been  proved,  the  occnpiff 
of  the  factory  or  workshop  proves  to  the  satisfaction  of  the  court  that  he 
liad  used  due  diligence  to  enforce  the  execution  of  the  Act,  and  that  ue 
said  other  pei-son  had  committed  the  offence  in  question  withoat  ** 
knowledge,  consent,  or  connivance,  the    said  other  person  duV^  ^ 
summarily  convicted  of  such  offence,  and  the  occupier  shall  be  exc^^ 
from  any  fine.  ^ 

When  it  is  made  to  appear  to  the  satisfaction  of  an  inspector  a 
time  of  discovering  the  offence,  that  the  occupier  of  the  fact 
workshop  had  used  all  due  diligence  to  enforce  the  execution  of 
Act,  and  also  by  what  person  such  offence  had  been  committed, 
also  that  it  had  been  committed  without  the  knowletlge,  consent 

{z)  Sec.  23.  (a)  Sec.  81. 
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eonnivance  of  the  occupier  and  in  contravention  of  liiB  orders^  then  the 
inspector  shall  proceed  against  the  person  whom  he  believes  to  be  the 
actual  offender  in  the  first  instance,  without  first  proceeding  against  the 
occupier  of  the  factory  or  workshop. 

88.  A  person  shall  not  be  liable  in  respect  of  a  repetition  of  the  same 
kind  of  offence  from  day  to  day  to  any  larger  amount  of  fines  than  the 
lii|ijhe8t  fine  fixed  by  thin  Act  for  the  offence,  except — 

(a.)  where  the  repetition  of  £lie  offence  occurs  after  an  informution 

has  been  laid  for  the  previous  offence  ;  or 
(6.)  where  the  offence  is  one  of  emplojring  two  or  more  children, 

young  persons,  or  women  contrary  to  the  provisions  of  this 

Act. 

(5.)  Legal  Proceedings, 

89.  All  offences  under  this  Act  shall  be  x>rosecuted,  and  all  fines 
under  this  Act  shall  be  recovered,  on  summary  conviction  before  a 
court  of  summary  jurisdiction  in  manner  provided  by  the  Sunmiary 
Juriadiction  Acts  (6). 

A  summary  order  may  be  mode  for  the  purposes  of  tins  Act  by  a 
court  of  summary  jurisdiction  in  manner  provided  by  the  Summary 
Juxiadiction  Acts. 

All  fines  imposed  in  pursuance  of  this  Act  shall,  save  as  otherwise 
ezpzesaly  provided  by  this  Act,  be  paid  into  the  Exchequer. 

The  court  of  summary  jurisdiction,  when  hearing  and  determining  a 
eaae  arising  under  tliis  Act,  shall  be  constituted  either  of  two  or  more 
Justices  of  the  peace  sitting  at  some  court  or  public  ])lace  at  which 
justices  are  for  the  time  being  accustomed  to  assemble  for  the  purpose 
of  holding  petty  sessions  or  of  some  magistrate  or  officer  sitting  alone  or 
others  at  some  court  or  other  place  appointed  for  the  jmblic 
listration  of  justice,  and  for  the  time  being  empowered  by  law  to  do 
alone  any  act  authorised  to  be  done  by  more  than  one  justice  of  the  peace. 

Where  a  proceeding  is  taken  before  a  court  of  summary  jurisdiction 
with  respect  to  an  offence  against  this  Act  alleged  to  be  committed  in  or 
with  reference  to  a  factoiy  or  workshop,  the  occupier  of  that  factory  or 
workshop,  and  the  father,  son,  or  brother  of  such  occupier,  shall  not  be 
qualified  to  act  as  a  member  of  such  court 

90.  If  any  person  feels  aggrieved  by  a  conviction  or  order  made  by  a 
court  of  summary  jurisdiction  on  determining  an  iufonuation  or  complaint 
under  this  Act,  he  may  appeal  (c)  therefrom  ;  subject,  in  England,  to 
the  conditionB  and  regulations  following : 

(1.)  The  appeal  shall  be  made  to  the  next  practicable  court  of 
general  or  quarter  sessions  having  jurisdiction  in  the  county 

(()   11  k  12  Vict.  c.  43,  and  Sum-  (c)   Sec.    91,  sub-s.  6,  and  ss.  31 

miry  Jurisdiction  Act  of  1879  (42  k      and  32  of  Summaiy  Junsdiction  Act 
48  Vict  c.  49).  of  1879. 
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or  place  in  which  the  decision  of  the  court  was  given,  holdea 
not  less  than  twenty-one  days  after  the  day  on  which  sach 
decision  was  given  ;  and 

(2.)  The  appellant  shall,  within  ten  days  after  the  day  on  which 
the  decision  of  the  court  was  given,  serve  notice  on  the  other 
party  and  on  the  clerk  of  the  court  of  summaiy  juiisdictio& 
of  ]iis  intention  to  appeal,  and  of  the  general  grounds  of  sucli 
appeal ;  and 

(3.)  The  ap]>ellant  shall,  within  three  days  after  such  notice  ii 
sen'ed,  enter  into  a  recognizance  before  a  court  of  summaiy 
jurisdiction,  with  or  without  a  surety  or  sureties  as  the  court 
may  direct,  conditioned  to  appear  at  the  said  sessions  and  to 
try  such  appeal,  and  to  abide  the  jadgment  of  the  court 
thereon,  and  to  pay  such  costs  as  may  be  awarded  bv  the 
court,  or  the  appellant  may,  if  the  court  of  summary  juris- 
diction thinks  it  expedient,  instead  of  entering  into  a 
recognizance  give  such  other  security  by  deposit  of  money 
with  the  clerk  of  the  court  of  summary  jurisdiction  or 
otherwise  as  the  court  deem  sufficient ;  and 

(4.)  Where  the  appellant  is  in  custody  a  court  of  summary  juris- 
diction may,  if  they  think  lit,  on  the  appellant  entering  into 
such  recognizance  or  giving  such  other  security  as  aforeeaid, 
release  him  from  custody  ;  and 

(5.)  The  coui-t  of  aj^peal  may  adjourn  the  hearing  of  the  appeal, 
and  upon  the  heaiing  thereof  may  confirm,  reverse,  or  modi^ 
the  decision  of  the  court  of  summary  jurisdiction,  or  wmit 
the  matter  to  the  court  of  summaiy  jurisdiction  with  the 
oi)inion  of  the  coiut  of  api)eal  thereon,  or  make  such  other 
order  in  the  matter  as  the  court  thinks  just ;  and 

(6.)  The  coui't  t)f  appeal  may  also  make  such  ortler  its  to  costs  to  be 
paid  by  either  party  as  the  court  thinks  just ;  and 

(7.)  Whenever  a  decision  is  i-eversed  by  the  court  of  appeal  the 
clerk  of  the  peace  shall  indoi-se  on  the  conviction  or  onler 
appealed  against  a  memorandum  that  the  same  has  been 
qmwhed,  and  whenever  any  copy  or  certiticiite  of  such  oo^" 
viction  or  order  is  made,  a  copy  of  such  memorandum  ah*!^ 
be  a<lded  thei*eto,  and  shall  be  sufficient  evidence  that  the 
conviction  or  order  has  been  quashed,  in  every  case  vhew 
such  copy  or  certificate  would  be  sufficient  CAddence  of  *^ 
conviction  or  order  ;  and 

(8.)  Every  notice  in  writing  required  by  this  section  to  be  give**^ 
an  appellant  may  be  signed  by  him  or  by  his  agent  ot^  ^ 
behalf,  and  may  be  transmitted  in  a  registered  letter  by  ^^ 
post  in  the  ordinary  way,  and  shall  be  deemed  to  have  ^^" 
served  at  the  time  when  it  would  be  delivered  in  the  ordi^^ 
course  of  i)ost. 


i 


THB  FACTOBY  ACT.  519 

91.  The  following  provisions  shall  have  effect  with  respect  to  suni- 
maij  proceedings  for  offences  and  fines  under  this  Act : 

(1.)  The  information  shall  be  laid  within  two  months,  or,  where 
the  offence  is  punishable  at  discretion  by  imprisonment,  or  is 
a  breach  of  the  provisions  of  this  Act  with  respect  to  holidays, 
within  three  months  after  the  commission  of  the  offence  : 

(2.)  The  description  of  an  offence  in  the  words  of  this  Act,  or  in 
similar  words,  shall  be  sufficient  in  law  : 

(3.)  Any  exception,  exemption,  proviso,  excuse,  or  qualification, 
whether  it  does  or  not  accompany  the  description  of  the 
offence  in  this  Act,  may  be  proved  by  the  defendant,  but 
need  not  be  specified  or  negatived  in  the  information,  and  it 
so  specified  or  negatived,  no  proof  in  relation  to  the  matters 
so  specified  or  negatived  shall  be  required  on  the  part  of  the 
infonuant : 

(4.)  It  shall  be  sufficient  to  allege  that  a  factor}'  or  workshop  is  a 
factory  or  workshop  within  the  meaning  of  this  Act,  without 
more : 

(d.)  It  shall  be  sufficient  to  state  the  name  of  tlie  ostensible  occupier 
of  the  factory  or  workshop  or  the  title  of  the  firm  by  which 
he  occupier  employing  persons  in  the  factory  or  workshop  is 
usually  known  : 

(6.)  A  conviction  or  order  made  in  any  matter  aiising  under  this 
Act,  either  originally  or  on  appeal,  shall  not  be  quashed  for 
want  of  form,  and  a  conWction  or  order  made  by  a  court  of 
summary  jurisdiction  against  which  a  person  is  authorised 
by  tliis  Act  to  appeid  shall  not  be  removed  by  certiorari  or 
otherwise,  either  at  the  instance  of  the  Crown  or  of  any 
private  person,  into  a  superior  court,  except  for  the  purpose 
of  the  hearing  and  deteimination  of  a  special  case. 

92.  If  a  person  is  found  in  a  factory,  except  at  meal  times,  or  while  all 
the  machinery  of  the  factory  is  stopped,  or  for  the  sole  purpose  of  bring- 
ing food  to  the  persons  employed  in  the  factoi-y  between  the  hours  of 
four  and  five  o'clock  in  the  tifternoon,  such  person  shall,  until  the  con- 
trary is  proved,  be  deemed  for  the  purposes  of  this  Act  to  have  been 
then  employed  in  the  factory  : 

Provided  that  yards,  playgrounds,  and  places  open  to  the  public  view, 
schoolrooms,  waiting  rooms,  and  other  rooms  belonging  to  the  factory  in 
which  no  machinery  is  used  or  manufacturing  process  carried  on,  shall  not 
be  taken  to  be  any  part  of  the  factory  within  the  meaning  of  this  enact- 
ment ;  and  this  emictment  shall  not  apply  to  a  factory  or  workshop  to 
which  the  provisions  of  this  Act  with  respect  to  the  affixing  of  notices 
do  not  apply  (rf). 

Where  a  child  or  young  person  is,  in  the  opinion  of  the  court,  ap- 

(rf)  Sec.  61. 
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parently  of  the  age  allied  by  the  infonnant,  it  shall  lie  on  the  delen- 
dant  to  prove  that  the  child  or  young  person  is  not  of  that  age. 

A  declaration  in  writing  by  a  certifying  surgeon  for  the  district  that 
he  has  personally  examined  a  person  employed  in  a  fiEictory  or  workshop 
in  that  district,  and  believes  him  to  l)e  under  the  age  set  forth  in  ^ 
declaration,  shall  be  admissible  in  evidence  of  the  age  of  that  pereoiL 

A  copy  of  a  conAdction  for  an  oflfence  against  this  Act  purportiiig  to  be 
certified  under  the  hand  of  the  clerk  of  the  peace  having  the  costodj  of 
such  conviction  to  be  a  true  copy  shall  be  receivable  as  evidence,  and 
every  such  clerk  of  the  peace  shall,  upon  the  written  request  of  an  in- 
spector and  payment  of  a  fee  of  one  shilling,  deliver  to  him  a  copj  of 
the  conviction  so  certifie<l. 


\ 


PART  IV. 

Definitions,  Savings,  Application  to  Scotland  and  Irelasd, 

AND  Repeal. 

(1.)  Definitions, 

93.  The  expression  "  textile  factory  '^  in  this  Act  means — 
any  premises  wherein  or  within  the  close  or  curtilage  of  which  steam, 
water,  or  other  mechanical  power  is  used  to  move  or  work  any 
machinery  employed  in  preparing,  manufacturing,  or  finishiDg  («), 


(«)  Asto  " finishing "  and  "inci- 
dent," see  Whymptr  v.  Harney 
(1865),  18  C.  B.  N.  S.  243 ;  34  L.  J. 
M.  C.  113.  (Weaving  or  plaiting  of 
cotton  thread  by  steam,  or  other  me- 
chanical power,  into  a  covering  for 
strips  of  iron,  to  be  used  in  making 
crinoline  skirts,  a  process  incidentiu 
to  the  manufacture  of  a  cotton  fabric, 
within  7  Vict.  c.  15,  s.  73. ) 

Hardcastlc  v.  Jones  (1862),  3  B.  & 
S.  153 ;  32  L.  J.  M.  C.  49.  (S.  B.,  em- 
ployed in  "skutchiug  " — that  is,  the 
first  process  of  finishing  goods,  which 
have  been  printed — in  a  room  where 
no  persons  were  employed  in  printing 
figures.     But  this  room  had  direct 
communication  with  the  print  works, 
in  which  all  the  processes  of  printing 
were  carried  on  :  held  that  S.  B.  was 
employed   in    a    print    work.      The 
Court  did  not  decide  whether  skutch- 
ing  was  an    "incident   to   printing 
process.")     Taylor  v.  Hickes  (1862), 
12  C.  B.  N.  S.  152  ;  L.  J.  M.  C.  242. 
(Appellant,   occupier  of  premises  in 
which  steam  power  was  used  to  drive 
machinery  employed  in  manufactur- 


ing webbing,  of  which  men's  braces 
and  horses'  girths  were  made.   Tbe 
premises  formed  a  s<|aare ;  on  the 
left  were     the    buildings  in  whi<^ 
steam    power    was    us«i ;   on  the 
right  the  manufacture  of  braces  ai^ 
girths  was  carried  on.      H.,  a  child, 
was    employed    in    boring  holes  ^ 
pieces  of  leather  to  be  attached  to  y^ 
webbing.     No  part  of  the  webb*^^ 


^ 


was  placed  in  his  hands,  and  no  '-.^^ 
chinery  was  in  the  room  in  which  -^^ 
was  employed :  held  employment 
a  factory  within  7  &  8  Vict  c  1 
HmjU  V.  Oram  (1862),  12  C.  B. 
S.   124.     (ChUd  employed  by 
printers;  bleaching,     dyeing 
nmshing  or  stiffening  were  peifo: 


.'^ 


at  one  mill  belonging  to  appcg=^ 
lants,  printing  at  another.  i^as^^L 
places  were  seven  mOes  tpart^j 
held  that  a  child  em^loy^l  at  th^^ 
former  was  employed  m  **an  VMS^^ 
dental "  printing  process  within  ^ 
&  9  Vict.  c.  29,  and  that  the 
where  he  was  employed  formed 
})art  of  **  the  establishment  where  thi 
chief  process  of  printing  was  cairi< 
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or  in  any  process  incident  to  the  manufacture  of,  cotton,  wool,  hair, 
silk,  flax,  hemp,  jute,  tow,  china-grass,  cocoa-nut  fibre,  or  other  like 
material,  either  separately  or  mixed  together,  or  mixed  with  any 
other  material,  or  any  fabric  made  thereof : 

Provided  that  print  works,  bleaching  and  dyeing  works,  lace 
warehouses,  paper  mills,  flax  scutch  mills,  ro])e  works,  and  hat 
works  shall  not  be  deemed  to  be  textile  factories. 
The  expression  "  non-textile  factory  "  in  this  Act  means — 
(1.)  any  works,  warehouses,  furnaces,  mills,  foundries,  or  places 

named  in  Part  One  of  the  Fourth  Schedule  to  this  Act, 
(2.)  also  any  premises  or  places  named  in  Part  Two  of  the  said 
schedule  wherein  or  within  the  close  or  curtilage  or  precincts 
of  which,  steam,  water,  or  other  mechanical  power  is  used  in 
aid  of  the  manufacturing  process  carried  on  there, 
(3.)  also  any  premises  wherein,  or  within  the  close  or  curtilage  or 
precincts  of  which,  any  manual  labour  is  exercised  by  way  of 
trade  or  for  purposes  of  gain  in  or  incidental  to  the  following 
purposes,  or  any  of  them  ;  that  is  to  say, 

(a.)  in  or  incidental  to  the  making  of  any  article  or  of  part 

of  any  article,  or 
(5.)  in  or  incidental  to  the  altering,  repairing,  ornamenting, 

or  finishing  of  any  article,  or 
(c.)  in  or  incidental  to  the  adapting  for  sale  of  any  article, 
and  wherein,  or  within  the  close  or  curtilage  or  precincts  of 
which  steam,  water,  or  other  mechanical  i)ower  is  used  in  aid 
of  the  manufacturing  process  carried  on  there. 
The  expression  "  factory  "  in  this  Act  means  textile  factory  and  non- 
textile  factory,  or  either  of  such  descriptions  of  factories. 
The  expression  "  workshop  "  in  this  Act  means — 
(1.)  any  premises  or  places  named  in  Part  Two  of  the  Fourth 
Schedule  to  this  Act,  which  are  not  a  factory  within  the 
meaning  of  this  Act, 


•0.'')  Hovoarth  v.  Coles  (1862),  12 
G.  K  K.  S.  139.  (A  child  whose 
ide  business  was  "raising,"  or 
imshing  fustians  at  works  where  no 
Ueaching  or  dyeing  was  done,  not 
within  uie  Ble^hing  and  Dyeing 
W<Hk»  Act,  28  &  24  Vict  c  78.) 
Timahisg,  in  s.  7,  ''evidently  means 
finiahiTtj^  as  incidental  to  the  opera- 
tkms  S[  bleaching  or  dyeing." 
Byte,  J.  Bdydon  v.  Taylor  (1863), 
88  L.  J.  M.  C.  80.  ^Thread  manu- 
laetnred  in  hanks  at  respondent's 
nannikctory  at  Mansfield.  These 
liinks  were  sent  to  his  manufactory 
•t  Leicester,  to  be  wound  by  machinery 
luyrad   by  steam  on  to   cops,  and 


then  on  to  spools :  held  that  the 
latter  premises  were  a  factory  within 
3  &  4  Wm.  IV.,  c.  103  ;  and  that 
the  winding  was  a  process  incidental 
to  the  manufacture  of  thread.)  Coles 
V.  Dickinson  (1864),  16  C.  B.  N.  S. 
604  ;  33  L.  J.  M.  C.  235.  (Reepondents 
owned  a  paper  mill  at  Manchester, 
and  another  in  Herts;  the  former 
used  for  sorting,  cleaning,  and  work- 
ing np  rags,  and  reducing  them  '*to 
hfidf  stuff."  At  the  latter  this'*  stuff" 
was  converted  into  paper :  held,  on 
the  authority  of  Hoyle  v.  Oram,  that 
the  two  were  parts  of  one  factory  and 
that  the  latter  was  exempted  from  the 
operation  of  the  7  &  8  Vict.  c.  15.) 
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(2.)  also  any  premises,  room,  or  place  not  being  a  factory  witMn  the 
meaning  of  this  Act,  in  which  pTemises,  room,  or  place,  or 
within  the  close  or  curtilage  or  precincts  of  which  premiMi, 
any  manual  labour  is  exercised  by  way  of  trade  or  for 
purposes  of  gain  in  or  incidental  to  the  following  purpoaeior 
any  of  them  ;  that  is  to  say, 

(a.)  in  or  incidental  to  the  making  of  any  article  or  of  part 

of  any  article,  or 
(6.)  in  or  incidental  to  the  altering,  repairing,  ornamenting, 

or  finishing  of  any  article,  or 
(r.)  in  or  incidental  to  the  adapting  for  sale  of  any  aidele, 
and  to  which  or  over  which  premises,  room,  or  place  the 
employer  of  the  persons  working  therein  has  the  rig^  of 
access  or  control. 
A  part  of  a  factory  or  workshop  may  for  the  purposes  of  this  Act  be 
taken  to  be  a  separate  factory  or  workshop  ;  and  a  place  solelyiuedisa 
dwelling  shall  not  be  deemed  to  form  part  of  the  factorj^  or  workshopfor 
the  puiposes  of  thLs  Act. 

Where  a  i)lace  situate  within  the  close,  curtilage,  or  precincts  fonning 
a  factory  or  workshop  is  solely  used  for  some  purpose  other  than  ik 
manufacturing  process  or  handicitift  carrieil  on  in  the  factory  or  work- 
shop, such  place  shall  not  be  deemed  to  form  part  of  that  factory  or 
workshop  for  the  jmrposes  of  this  Act,  but  shall,  if  otherwise  it  vooM 
be  a  factory  or  workshop,  be  deemed  to  be  a  seiwirate  factory  or  work- 
shop, and  be  regulated  accordingly. 

Any  premises  or  place  shall  not  be  excluded  from  the  definition  of » 
factory  or  workshop  by  reason  only  that  such  premises  or  place  are  or  a 
in  the  open  air  (/). 

This  Act  shall  not  apply  to  such  workshops,  other  than  bakehouse*) •* 
are  conducted  on  the  system  of  not  employing  any  child,  young  petso^' 
or  woman  therein,  but  save  as  aforesaid  applies  to  all  factories  and  wOy^' 
shops  as  before  defined,  inclusive  of  factories  and  workshops  beloi^^^ 
to  tlie  Crown  ;  provided  that  in  case  of  any  public  emergency  a  SecT^^ 
of  State  may  exemi)t  a  factory  or  workshop  belonging  to  the  C?rowii  *^ 
this  Act  to  the  extent  and  during  the  period  named  by  him. 

The  exercise  by  any  child  or  young  person  in  any  recognised  eflS^^^ 
school  during  a  portion  of  the  school  hours  of  any  manual  labour  fc^'^  .. 
purpose  of  instructing  such  child  or  yoimg  i)er8on-in  any  art  or  b  ^^ 
craft,  shall  not  be  deemed  to  be  an  exercise  of  manual  lal)our  fo'^^ 
l)urpose  of  gain  within  the  meaning  of  this  Act. 

94.  A  child,  young  person,  or  woman  who  works  in  a  factory  or 
shop,  whether  for  wages  or  not,  either  in  a  manufacturing  p: 

if)  Intended  to  obviate  the  decision     grave  y.  Lee  (1874),  L.  R.  9  ^^  „ 
in  Keni  v.  AstUy  (1869),  L.  R.  5  Q.      363  ;    43    L.    J.   M.    C.    105.        See 
B.  19  ;  39  L.  J.  M.  C.  3  ;  and  Bed-      note  (a.) 
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liandicraft,  or  in  cleaning  any  jmrt  of  the  factoij  or  workshop  used  for 
any  manufacturing  process  or  handicraft,  or  in  cleaning  or  oiling  any 
pftrt  of  the  nmchinery,  or  in  any  other  kind  of  work  whatsoever  incidentcd 
to  or  connected  >vith  the  manufacturing  process  or  handicraft,  or  con- 
nected with  the  article  made  or  otherwise  the  subject  of  the  manfeictur- 
ing  process  or  handicraft  therein,  shall,  save  as  is  otherwise  provided 
by  this  Act,  be  deemed  to  be  employed  therein  within  the  meaning  of 
this  Act. 

For  the  purposes  of  this  Act  an  apprentice  sliall  be  deemed  to  work 
for  hire. 

95.  The  expression  "  certified  efficient  school "  in  this  Act  means  a 
public  elementary  school  within  the  meaning  of  the  Elementary  Educa- 
tion Acts,  1870  and  1873,  and  any  workhouse  school  in  Enghmd 
certified  to  be  efficient  by  the  Loiral  Government  Board,  and  also  any 
elementary  school  which  is  not  conducted  for  private  profit  and  is  open 
at  all  reasonable  times  to  the  inspection  of  Her  Majesty's  inspectors  of 
schools,  and  requires  the  like  attendance  from  its  scholars  as  is  required 
in  a  public  elementary  school,  and  keeps  such  registers  of  those  attend- 
ances as  may  be  for  the  time  being  required  by  the  Education  Depait- 
ment,  and  is  certified  by  the  Education  Department  to  l^e  an  ''  efficient 
school ; "  and  the  expression  "  recognised  efficient  school  *'  means  a 
certified  efficient  school  as  above  defined,  and  also  any  school  which  the 
Education  Department  have  not  refused  to  take  into  consideration  under 
the  Elementary  Education  Act,  1870,  as  a  school  giving  efficient 
elementary  education  to  imd  suitable  for  the  children  of  a  school  district, 
and  which  is  recognised  for  the  time  being  by  an  inspector  under  this 
Act  as  giving  efficient  elementary  education,  and  the  inspector  sliall 
immediately  report  to  the  Education  Department  eveiy  school  so 
recognised  by  him. 

96.  In  this  Act,  unless  the  context  otherwise  requires, — 

The  expression  *^  child  "  means  a  person  under  the  age  of  fourteen 

years  : 
The  expression  "  young  person  "  means  a  person  of  the  age  of  fourteen 

years  and  under  the  age  of  eighteen  years  : 
The  expression  "  woman "  means  a  woman  of  eighteen  years  of  age 

and  upwards : 
The  expression  "  parent "  (g)  means  a  i>arent  or  guardian  of,  or  person 

having  the  legal  custody  of,  or  the  control  over,  or  having  direct 

benefit  from  the  wages,  of  a  child  or  young  person  : 
The    expression   "  Treasury  '*    means   the   Commissioners   of   Her 

Majesty's  Treasury  : 
The  expression  "  Secretary  of  State  "  means  one  of  Her  Majesty's 

Principal  Secretaries  of  State  : 

(^)  See  s.  3  of  Education  Act  of  1870. 


A 
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The  expreflmon  ^EduesdoiL  Department"  meuu  the  Lcndi  oCtti 
Committee  of  the  Privj  Comidl  on  Edncation  : 

The  expieanon  *'  sanitaiy  authority  "  means  an  nrhan  or  niial  wutnjr 
authority  within  the  meaning  of  the  PobMc  Health  Aet|  INb,  ni 
any  commiwionB,  board,  or  veatiy  in  the  metzopolifl  haviqg  thelib 
powers  as  such  nrhan  sanitaiy  authority : 

The  expression  ** person"  includes  a  body  of  penms  oovponte  or b- 
incorporate: 

The  expression  ''week"  means  the  period  between  miifaight  oi 
Saturday  night  and  midnight  on  the  succeeding  Saturday  ni^: 

The  expression  **  night "  means  the  period  between  nine  o'doek  in  tk 
evening  and  six  o'clock  in  the  succeeding  moming : 

The  expression  ''  prescribed  "  means  prescribed  for  the  time  boag  liyji 
Secretary  of  State : 

The  expression  '*  Summary  Jurisdiction  Acts  "  means  the  Act  of  tti 
session  of  the  eleventh  and  twelfth  years  of  the  reign  of  Her  fmnt 
Majesty,  chapter  forty-three,  intituled  **  An  Act  to  fittilitite  tk 
peiformance  of  the  duties  of  justices  of  the  peace  out  of  mmm 
within  England  and  Wales  with  respect  to  summaiy  eonfidHM 
and  orders,"  and  any  Acts  amending  the  same : 

The  expression  "  court  of  summaiy  jurisdiction  "  means  any  jwiko  * 
justices  of  tlie  peace,  metropolitan  police  magistrate,  itqpaidiiij  ot 
other  magistrate,  or  officer,  by  whatever  name  cdled,  to  vta 
jurisdiction  is  given  by  the  Summaiy  Jurisdiction  Acta  or  aaj  Adi 
therein  referred  to : 

Tlie  expression  ''mill-gearing"  comprehends  every  shaft,  irMOa/Sf 
upright,  oblique,  or  horizontal,  and  every  wheel,  drum,  or  pulley  by 
which  the  motion  of  the  first  moving  power  is  communicated  to  any 
machine  appcrtoiuiug  to  a  manufacturing  process. 

The  factories  and  workshops  named  in  the  Fourth  Schedule  to  this  Ac?  ^ 
are  in  this  Act  referred  to  by  the  names  therein  assigned  to  them. 


Sjyecuil  Exemption  of  certain  Trades. 

97.  The  exercise  in  a  private  house  or  private  room  by  the  family 
dwelling  therein,  or  by  any  of  them,  of  manual  labour  by  way  of  trade 
or  for  the  purposes  of  gain  in  or  incidental  to  any  of  the  handicrafts 
specified  in  the  Fifth  Schedule  to  this  Act,  shall  not  of  itself  constitute 
such  house  or  room  a  workshop  within  the  meaning  of  this  Act 

"When  it  is  proved  to  the  satisfaction  of  a  Secretary  of  State  that  by 
reason  of  the  light  character  of  the  handicraft  carried  on  in  any  private 
house  or  private  room  by  the  family  dwelling  therein,  or  by  any  of  them, 
it  is  expedient  to  extend  this  section  to  that  handicraft,  he  may  by  order 
extend  the  same. 

The  order  shall  be  made  in  manner  provided  by  Part  Two  of  thii 
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Acfcy  and  that  part  shall  apply  8o  far  a8  circumstanced  admit  as  if  the 
order  were  an  order  extending  an  exception. 

98.  The  exercise  in  a  private  house  or  private  room  by  the  family 
dwelling  therein,  or  by  any  of  them,  of  manual  labour  for  the  purposes 
of  gain  in  or  incidentcd  to  some  of  the  purposes  in  this  Act  in  that  behalf 
mentioned,  shall  not  of  itseK  constitute  such  house  or  rooiu  a  workshop 
where  the  labour  is  exercised  at  irregular  intervals,  and  does  not  furnish 
the  whole  or  principal  means  of  living  to  such  family. 

(2.)  Savings, 

99.  Where  in  a  factory  the  owner  or  hirer  of  a  machine  or  implement 
moved  by  steam,  water,  or  other  mechanical  power,  in  or  about  or  in 
connection  with  which  machine  or  implement  children,  young  persons, 
or  women  are  employed,  is  some  per!=K)n  other  than  the  occupier  of  the 
ffictory,  and  such  children,  young  persons,  on  women  are  in  the  employ- 
ment and  pay  of  the  owner  or  hirer  of  such  machine  or  implement,  in 
any  such  case  such  owner  or  hirer  shall,  as  far  as  respects  any  offence 
against  this  Act  which  may  be  committed  in  relation  to  such  children, 
young  persons,  or  women,  be  deemed  to  be  the  occupier  of  the  factory. 

100.  Nothing  in  this  Act  shall  extend — 

(1.)  To  any  young  person,  being  a  mechanic,  nrtiifan,  or  labourer, 
working  only  in  repairing  either  the  machinery  in  or  any 
part  of  a  factory  or  workshop  ;  or 

(2.)  To  the  process  of  gutting,  salting,  and  packing  fish  immediately 
upon  its  arrival  in  the  fishing  boats. 

101.  The  provisions  of  section  ninety-one  of  the  Public  Health  Act, 
1875,  with  respect  to  a  factory,  workshop,  or  workplace  not  kept  in  a 
cleanly  state,  or  not  ventilated  or  overcrowded,  shall  not  apply  to  a 
&ctory  or  workshop  which  is  subject  to  tlie  pro>isious  of  this  Act 
relating  to  cleanliness,  ventilation,  and  ovei*crow(ling,  but  shall  apply  to 
every  other  factory,  workshop,  and  workplace. 

It  ia  hereby  declared  that  the  Public  Health  Act,  1875,  shall  apply  to 
buildings  in  which  persons  are  employed,  whatever  their  number  may 
be,  in  like  manner  as  it  applies  to  buildings  where  more  than  twenty 
are  employed. 

102.  Any  enactment  or  document  referring  to  the  Acts  repealed  by 
this  Act,  or  any  of  them,  or  to  any  enactment  thereof,  shall  l>e  construed 
to  refer  to  this  Act  and  to  the  corresponding  enactment  thereof. 

(3.)  Application  of  Act  to  Scotland  and  Ireland. 

103.  The  provisions  of  this  Act  shall,  in  the  case  of  a  factor>'  or  work- 
shop in  Scotland  or  Ireland,  in  which  a  child  under  the  age  of  ten  years 
may  lawfuUy  be  employed  at  the  passing  of  this  Act,  be  modified  as 
foUows  ;  that  is  to  suy. 
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(1.)  Shall  apply  daring  twelve  months  after  the  oanmieneeniaft 
of  this  Act  to  childreu  of  the  age  of  nine  yean  and  npwarai, 
aciif  they  were  of  the  age  of  ten  yean  ;  and 

(2.)  Shall  not  prevent  a  child  who,  hefore  the  commencanent  of 
this  Act,  is  lawfully  employed  in  any  fiietory  or  woiiEihop  ai 
a  child  under  the  age  of  nine  yeais,  or  any  child  who  dmiiig 
the  twelve  months  next  after  the  commencement  of  this  Act 
is  lawfidly  employed  in  any  iactoiy  or  workshop  as  a  duU 
imder  the  age  of  ten  years,  from  continuing  to  be  emplored 
in  a  &ctory  or  workshop  in  like  manner  as  if  the  child  ven 
above  the  age  of  ten  years ;  and 

(3.)  Shall  apply  during  twelve  months  after  the  commencement  of 
this  Act  to  cliildren  of  the  age  of  thirteen  yean  and  upviidi 
as  if  they  were  young  persons ;  and 

(4.)  Shall  not  prevent  a  child,  who  before  the  expiration  d  tvehc 
mouths  after  the  commencement  of  this  Act  is  lawfolly  em- 
ployed in  a  factory  or  workshop  as  a  young  penoo,  fan 
continuing  to  be  employed  in  a  factory  or  ynatkAxfp  u  t 
young  person. 

104.  Where  the  age  of  any  child  is  required  to  be  aacerttined  or 
proved  for  the  purpom^A  of  this  Act,  or  for  any  purpose  connected  with 
the  elementary  education  or  employment  in  labour  of  such  child,  taj 
person,  on  presenting  a  written  requisition  in  such  form  and  oontaiiiiiii! 
such  particulars  as  may  be  from  time  to  time  prescribed  by  a  SecretaiT' 
of  State,  and  on  payment  of  such  fee,  not  exceeding  one  shilling,  ai  a 
Secretar}'  of  State  from  time  to  time  fixes,  shall  be  entitleil  to  obtain— 

(1.)  In  Scotliuid  an  extmot  under  the  hand  of  the  registrar  iinAw 
the  Act  of  the  seventeenth  and  eighteenth  years  of  Her 
present  Majesty,  clia])tc*r  eighty,  and  any  Act*  amending 
the  si\nie,  of  the  entry  in  the  register  kept  under  tho« 
Acts  ;  and 

(2.)  In  Ireland  a  certified  copy  under  the  hand  of  the  registrar  oi 
superintcMident  registrar  under  the  Hegistration  of  Birtli* 
and  Deaths  (Ireland)  Act  of  the  entr\'  in  the  register  under 
that  Act  of  the  birth  of  the  child  name<l  in  the  reqidsition. 

105.  In  the  application  of  this  Act  to  Scotland — 

(I.)  The  expressi«m  "  certified  efficient  School  "  means  any  public 
or  other  elementi\ry  school  under  Government  inspection  : 

(2.)  In  lieu  of  Christmas  Day  and  either  Good  Friday  or  the  next 
public  holiday  under  the  Holidays  Extension  Act,  1875,  thew 
shall  be  allowed  as  a  holiday  to  ever}-  child,  young  perwn^ 
and  woman  employed  in  a  factory  or  workshop  the  whole  of 
two  days  separateil  from  each  other  by  an  interx-al  of  not 
less  than  three  months,  one  of  which  shall  be  a  ilay  set  apoit 
by  the  Church  of  Scotland  for  the  observance  of  the  sacra- 
mental fast  in  the  parjsh  in  which  the  factory  or  workshop 
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is  situate,  or  some  other  day  substituted  for  such  day  as 
aforesaid  by  the  occupier  specifying  the  same  in  the  notice 
affixed  in  the  factory  or  workshop  : 
(3.)  The  expression  "  sanitary  authority  "  means  the  local  authority 

under  the  Public  Health  (Scothmd)  Act,  1867  : 
(4.)  The  expression  "  medical  officer  of  health  "  means  the  medical 
officer  under  the  Public  Health  (Scotland)  Act,  1867,  or 
where  no  such  officer  has  been  appointed,  the  medical  officer 
appointed  by  the  parochial  board  : 
The  expression  "  poor  law  medical  officer  "  means  the  medical 
officer  appointed  by  the  parochial  board  : 
(6.)  The  expression  "  Companies  Clauses  Consolidation  Act,  1845," 
means  the  Companies  Clauses  Consolidation  (Scotland)  Act, 
1845: 
(6.)  The  expression  "Summary   Jurisdiction  Acts"  means   the 
Summary  Procedure  Act,   1864,  and  any  Acts  amending 
the  same : 
(7.)  The  expression  "court  of  summary  jurisdiction"  means  the 

sheriif  of  the  coimty  or  any  of  his  substitutes  : 
(8.)  The  expression  "  Education  Department "  means  the  Loixls  of 
the  Committee  of  the  Privy  Counsel  appointed  by  Her 
Majesty  on  E^lucation  in  Scotland  : 
(9.)  The  expression  "  county  court "  means  the  sheriff  court : 
(10.)  All  matters  required  by  this  Act  to  be  published  in  the  London 
Gazette  shall  (if  they  relate  exclusively  to  Scotland),  instead 
of  being  published  in  the  London  Gazette,  be  published  in 
the  Edinburgh  Gazette  only  : 
(11.)  The  expression  "  information  "  means  petition  or  complaint : 
(12.)  The  expression  "informant"  means  petitioner,   pursuer,   or 

complttiner : 
(13.)  The  expression  "defendant"  means  defendant  or  respondent : 
(14.)  The  expression  "  clerk  of  the  peace  "  means  sheriff  clerk  : 
(15.)  All  offences  under  this  Act  shall  be  prosecuteil  and  all  penal- 
ties under  this  Act  shall  be  recovered  under  the  provisions 
of  the  Summary  Jurisdiction  Acts  at  the  instance  of  the 
procurator  ffsctd  or  of  an  inspector  under  this  Act : 
(16.)  The  court  may  make,  and  may  also  from  time  to  time  alter 
or  vary,  summary  orders  under  this  Act  on  petition  by 
such  procurator  fiscal  or  inspector  presented  in  common 
form  : 
(17.)  All  fines  under  this  Act  in  default  of  payment,  and  all  orders 
made  under  this  Act  failing  compliance,  may  be  enforced  by 
imprisonment  for  a  term  to  be  specified  in  the  order  or  con- 
viction, but  not  exceeding  three  months  : 
(18.)  It  shall  be  no  objection  to  the  competency  of  an  inspector  to 
give  evidence  as  a  witness  in  any  prosecution  for  offences 


528        THE  LAW  OF  MASTER  AND  SBRVAKT. 

under  this  Act,  tkit  sucli  prosecution  is  brought  at 

instance  of  such  inspector  : 
(19.)  Every  person  convicted  of  an  offence  under  this  Act  shall 

liable  in  the  reasonable  costs  and  charges  of  such  convictio 
(20.)  All  penalties  imposed  and  recovered  under  this  Act  shall 

paid  to  the  clerk  of  the  court,  and  by  him  accounted  for  a 


paid  to  the  Queen's  and  Lord  Treasurer's  Remembrancer,  (         >n 

behalf  of  Her  Majesty's  Exchequer,  and  shall  be  carried to 

the  Consolidated  Fund  : 
(21.)  All  jurisdictions,   powers,  and  authorities  necessary  for 
purposes  of  this  section  are  conferred  on  the  sheriff 
their  substitutes  : 
(22.)  Any  person  may  appeal  from  any  order  or  conviction  under  iI^k- -w 
Act  to  the  Court  of  Justiciaiy,  under  and  in  terms  of 
Act  of  the  twentieth  year  of  the  leign  of  His  Majesty 
George  the  Second,  chapter  forty-three,  or  under  any 
ment  amending  that  Act,  or  applying  or  incorporating  ■^'ts 
provisions,  or  any  of  them,  with  regard  to  appeals,  or  to  tXaw 
Court  of  Justiciary  at  Edinburgh  under  and  in  terms  of  tSzae 
Summary  Prosecutions  Api)eal  (Scotland)  Act,  1875. 
106.  In  the  application  of  this  Act  to  Ireland — 

(1.)  The  expression  "  certified  efficient  School"  means  any  natioixiil 
f^chool,  or  any  school  recognised  by  the  Lord  Lieutenant  azB.d 
Privy  Council  as  affording  sufficient  means  of  literary  ednts^- 
tion  for  the  purposes  of  this  Act : 

(2.)  In  lieu  of  any  two  liaK-holidays  allowed  under  the  proTisicms 
of  sub-section  (2)  in  section  twenty -two  of  this  Act,  the*e 
shall  be  allowed  as  a  holiday  to  every  child,  young  per90»» 
and  woman  employed  in  a  factory  or  workshop  the  whole  <>^ 
the  seventeenth  day  of  March  ;  Provided,  that  when  ttus 
date  falls  on  a  Sunday,  this  sub-section  shall  have  no  e^*^^ 
as  regards  such  date  : 

(3.)  The  expression  "  sanitaiy  authority  "  means  an  urban  or  ^"^^^^ 
sanitary  authority  witliin  the  meaning  of  the  Public  Hc*^ 
(Ireland)  Act,  1874,  and  any  Act  amending  the  same  :       ^     , 

(4.)  The  expression  "  medical  officer  of  health  "  means  the  me^^^^^ 
sanitary  officer  of  the  sanitary  district  : 
The  expression  "  poor  law  medical  officer  "  means  the  dispell^ 
doctor  : 

(5.)  Any  act  authorised  to  be  done  or  consent  required  to  be  ^^ 
by  the  Education  Department  under  this  Act  shall  be  do^^ 
and  given  by  the  Lord  Lieutenant  or  Lords  Juatici^    ^ 
Ireland,  acting  by  and  with  the  advice  of  the  Privy  Cotio^ 
in  Ireland  : 

(6.)  The  expression  "  county  court "  means  the  civil  bill  court : 

(7.)  The  expression  "  Summary  Jurisdiction  Acts  "  means,  witliifl 
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the  police  diBtrict  of  Dublin  metropolis,  the  ActA  regulating 
the  powers  and  duties  of  justices  of  the  peace  for  such  district, 
or  of  the  police  of  such  district,  and  elsewhere  in  Ireland  the 
Petty  Sessions  (Ireland)  Act,  1651,  and  any  Act  amending 
the  same : 

(8.)  A  court  of  summary  jurisdiction  when  hearing  and  determining 
an  information  or  complaint  in  any  matter  arising  under  this 
Act  shall  be  constituted  witldn  the  police  district  of  Dublin 
metropolis  of  one  of  tlie  divisional  justices  of  that  district 
sitting  at  a  police  court  within  the  district,  and  elsewhere  of 
a  stipendiary  magistrate  sitting  alone,  or  with  others,  or  of 
two  or  more  justices  of  the  peace  sitting  in  petty  sessions  at 
a  place  appointed  for  holding  petty  sessions  : 

(9.)  Appeals  from  a  court  of  summary  jurisdiction  shall  lie  in  the 
manner  and  subject  to  the  conditions  and  regulations  pre- 
scribed in  the  twenty-fourth  section  of  the  Petty  Sessions 
(Ireland)  Act,  1851,  and  any  Acts  amending  the  same  : 

(10.)  All  fines  imposed  under  this  Act  shall,  save  as  is  otherwise 
expressly  provided  by  this  Act,  be  applied  in  the  manner 
directed  by  the  Fines  Act  (Ireland),  1851,  and  any  Act 
amending  the  same : 

(11.)  The  provisions  of  section  nineteen  of  the  Public  Health  Act 
1866,  or  of  any  enactment  substituted  for  that  section,  witli 
respect  to  any  factory,  workshop,  or  workplace  not  kept  in  a 
cleanly  state,  or  not  ventilated,  or  overcrowded,  shall  not 
apply  to  any  factory  or  workshop  which  is  subject  to  the 
provisions  of  this  Act  with  respect  to  cleanliness,  ventilation, 
and  overcrowding,  but  shall  apply  to  every  other  factory, 
workshop,  and  workplace : 

It  is  hereby  declared  that  the  Sanitary  Acts  within  the 
meaning  of  the  Public  Health  (Ireland)  Act,  1874,  shall 
apply  to  buildings  in  which  persons  are  employed,  whatever 
their  nimiber  may  l)e,  in  like  manner  as  they  apply  to 
buildings  where  more  than  twenty  persons  are  employed  : 

(12.)  All  matters  rec^uired  by  this  Act  to  be  published  in  the 
London  Gazette  shall,  if  they  relate  exclusively  to  Ireland, 
instead  of  being  published  in  the  London  Gazette,  be  pub- 
lished in  the  Dublin  Gazette  only. 

(4.)  Repeal, 

107.  The  Acts  specified  in  the  Sixth  Schedule  to  this  Act  are  hereby 
pealed  from  and  after  the  commencement  of  this  Act  to  the  extent  in 
e  third  column  of  that  schedule  mentioned  : 

Provided  that — 

(1.)  All  notices  affixed  in  the  factory  in  pursuance  of  the  Acts 

11  M 
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hereby  repealed  ahall,  so  far  as  they  are  in  accofrdance  with 
the  provisions  of  this  Act^  be  deemed  to  have  been  afl^ed  in 
punoance  of  this  Act ;  and 
(2.)  All  inspectors,  sub-inspectors,  officers,   clerks,  and  serruits 
appointed  in  pursuance  of  the  Acts  hereby  repealed  shall 
continue  in  office  and  shall  be  subject  to  xemoTal  and  hire 
the  same  powers  and  duties  as  if  they  had  been  appointed  in 
pursuance  of  this  Act ;  and 
(3.)  All  certifying  surgeons  appointed  in  puriaiance  of  any  Act 
hereby  repealed  shall  be  deemed  to  have  been  appointed  in 
pursuance  of  this  Act ;  and 
(4.)  All  surgical  certificates  granted  in  pursuance  of  any  Act  hmhf 
re])ealed  shall  have  effect  as  certificates  of  fitness  for  employ- 
ment granted  in  pursuance  of  this  Act,  and  all  registen  kept 
in  pursuance  of  any  Act  hereby  repealed  shall,  until  other 
wise  directed  by  a  Secretary  of  State,  be  deemed  to  be  the 
registers  required  by  this  Act ;  and 
(5.)  Any  order  made  by  a  Secretary  of  State  in  pursuance  of  any 
enactment  hereby  repealed  for  granting  any  penniasion  or 
relaxation  to  any  factories  or  workshops  may,  if  the  Secre- 
tary of  State  30  direct,  continue  in  force  for  a  period  not 
exceeding  three  months  after  the  commencement  of  this 
Act ;  and 
(6.)  The  Htandard  of  proficiency  fixed  by  the  Education  Depart- 
ment in  ]>ur8uance  of  any  enactment  hereby  repealed  sloll 
be  deemed  to  have  been  fixed  in  pursuance  of  this  Act ;  9J^^ 
(7.)  A  child  exempted  by  section  eight  of  the  Elementary  Educatio'^ 
Act,  1876,  from  the  provisions  of  section  twelve  of  ^^ 
Factory  Act,  1874,  by  reason  of  his  ha\dng  attained  the  ^ 
of  eleven  yeai-s  liefore  the  first  day  of  January,  1877,  »^^  * 
on  attaining  the  age  of  thirteen  years,  be  deemed  to  ^^  ^ 
young  person  within  the  meaning  of  this  Act : 
(8.)  This  repeal  shall  not  affect —  , 

(rt.)  Anything  duly  done  or  suffered  under  any  enact^^^ 

hereby  repealed ;  or 
(6.)  Any  obligation  or  liability  incurred  under  any  e^^^"^ 

ment  liereby  repealed  ;  or 
(c.)  Any  jienalty  or  punishment  incurretl  in  respect  of 
offence    committed  against  an  enactment  he 
repealed ;  or 
((/.)  Any  legal  proceeding  or  remedy  in  respect  of  any 
obligation,  liability,  penalty,  or  punishment  as  i 
said,  and  any  such  legal  proceeding  and  remedy 
1)C  carried  on  as  if  this  Act  had  not  passed. 
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SCHEDULES. 


FIRST  SCHEDULE. 

Special  Provisions  for  Health. 

Faetcries  and  Workshops  in  which  the  Employment  of  Young  Persons  and 

CliUdren  is  Restricted. 

1.  In  a  part  of  a  factory  or  workshop  in  which  there  is  carried  on — 
the  process  of  silvering  of  mirrors  by  the  mercurial  process ;  or 

the  process  of  making  white  lead, 
a  young  person  or  child  shall  not  be  employed. 

2.  In  the  part  of  a  factory-  in  which  the  process  of  melting  or  anneal- 
ing glass  is  carried  on  a  child  or  female  young  person  shall  not  be 
employed. 

3.  ]bi  a  factory  or  workshop  in  which  there  is  carried  on — 

(a.)  the  making  or  finishing  of  bricks  or  tiles  not  being  ornamental 

tiles  ;  or 
(fr.)  the  making  or  finishing  of  salt, 
a  girl  nnder  the  age  of  sixteen  years  shall  not  be  employed. 

4.  In  a  part  of  a  factory  or  workshop  in  which  there  is  carried  on — 
(a.)  Any  dry  grinding  in  the  metal  trade^  or 

(6.)  the  dipping  of  lucifer  matches, 
a  ddld  shall  not  be  employed. 

5.  In  any  grinding  in  the  nietal  trades  otlier  than  dry  grinding  or  in 
fnstian  cutting  a  child  under  the  age  of  eleven  years  shall  not  be 
employed. 

SECOND   SCHEDULE. 

Special  Restrictions. 

Places  forbidden  for  Meals. 

The  prohibition  on  a  child,  yoimg  person,  or  woman  taking  a  meal  or 

lemaining  during  the  times  allowed  for  meals  in  certain  parts  of  factories 

or  workshops  applies  to  the  parts  of  factories  and  workshops  following  ; 

that  is  to  say, 

(1.)  In  the  case  of  glass  works,  to  any  part  in  which  the  materials  are 

mixed ;  and 
(2.)  In  the  case  of  glass  works  where  flint  glass  is  made,  to  any  part 
in  which  the  work  of  grinding,  cutting,  or  polishing  is  carried 
on  ;  and 
(3.)  In  the  case  of  lucifer-match  works,  to  any  part  in  which  any 
manufiEicturing  process  or  handicraft  (except  that  of  cutting  the 
wood)  is  usually  caiTied  on  ;  and 
(4.)  In  the  case  of  earthenware  works,  to  any  part  known  or  used  as 
dippers'  house,  dippers*  drying  room,  or  china  scouring  room. 
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THIRD  SCHEDULE. 

Special  Exceptions. 

Part  I. 
Period  of  Employment, 

The  exception  respecting  the  employment  of  childien,  young  penODs, 
and  women  between  the  hours  of  eight  in  the  morning  and  eight  in  the 
evening,  and  on  Saturday  between  the  hours  of  eight  in  the  moniog 
and  four  in  the  afternoon  or  between  the  hours  of  seven  in  the  monuDg 
and  three  in  the  afternoon,  applies  to  any  factory  or  workshop  or  ptit 
thereof  in  which  any  of  the  following  manufactaring  proenses  or 
handicrafts  are  carried  on  ;  that  is  to  say, 

(a.)  Lithographic  printing  : 

(6.)  Turkey  red  dyeing  : 

(c.)  The  making  of  any  article  of  wearing  apparel : 

(d.)  The  making  of  furniture  hangings : 

(<.)  Artificial  flower  making  : 

(/.)  Bon-bon  and  Christmas  present  making  : 

(g.)  Valentine  making : 

(h.)  Fancy  box  making  : 

(»*.)  Envelope  making : 

(k,)  Almanack  making : 

(/.)  Playing  card  making : 

(m.)  Machine  ruling  : 

(n.)  Biscuit  making : 

(o.)  Firewood  cutting : 

(p.)  Job  dyeuig  :  or 

(q.)  Aerated  water  making  ;  and  also  to 

(r.)  Bookbinding  works  ; 

(#.)  Letter-press  printing  works  :  and 

(t.)  A  part  of  a  factory  or  workshop  which  is  a  warehouse  not  wed 
for  any  manufacturing  process  or  handicraft,  and  in  **"^ 
persons  are  solely  employed  in  polisliing,  cleaning,  wrapp^* 
packing  up  goods. 

Part  IL 
Meal  Hours, 

The  case  in  which  the  provisions  of  this  Act  as  to  meal  times  wng 
allowed  at  the  same  hour  of  the  day  are  not  to  apply  are — 
(1.)  The  case  of  children,  young  persons,  and  women  employed  iJ^  »** 
following  factories  ;  that  is  to  say, 
Blast  furnaces, 
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Iron  mills, 

Paper  mills, 

Glass  works,  and 

Letter-press  printing  works ; 
(2.)  The  case  of  male  young  persons  employed  in  that  part  of  any 

print  works  or  bleaching  or  dyeing  works  in  which  the  process 

of  dyeing  or  open-air  bleaching  is  carried  on. 
The  cases  in  which  and  the  extent  to  which  the  provisions  of  this 
Act  as  to  a  child,  young  person,  or  woman  during  the  times  allowed  for 
meals  being  employed  or  being  allowed  to  remain  in  a  room  in  which  a 
mannfactuiing  process  or  handicraft  is  being  carried  on,  are  not  to 
apply  are,— 

(1.)  The  case  of  children,  young  persons,  and  women  employed  in  the 
following  factories  ;  that  is  to  say, 

Iron  mills. 

Paper  mills, 

Glass  works  (save  as  othcr^dse  pro\'ided  by  this  Act),  and 

Letter-press  printing  works  ;  and 
(2.)  The  case  of  a  male  young  person  employed  in  that  part  of  any 
print  works  or  bleaching  and  dyeing  works  in  which  the  process 
of  dyeing  or  open-air  bleaching  is  carried  on,  to  this  extent, 
that  tbe  said  provisions  shall  not  prevent  him,  during  the  times 
allowed  for  meals  to  any  other  young  person  or  to  any  child  or 
woman,  from  being  employed  or  being  allowed  to  remain  in 
any  room  in  which  any  manufacturing  process  is  carried  on, 
and  shall  not  prevent,  during  the  times  allowed  for  meals  to 
such  male  young  person,  any  other  young  person  or  any  child 
or  woman  from  being  employed  in  the  factory  or  allowed  to 
remain  in  any  room  in  which  any  manufacturing  process  is 
carried  on. 


Part  IIL 

Overtime. 

The  exception  with  respect  to  the  employment  of  young  persons  and 
Women  for  forty-eight  days  in  any  twelve  months  during  a  period  of 
employment  b^;inning  at  six  or  seven  o'clock  in  the  morning  and  ending 
at  eight  or  nine  o'clock  in  the  evening,  or  beginning  at  eight  o'clock  in 
the  morning  and  ending  at  ten  o'clock  in  the  evening,  applies  to  each  of 
the  factories  and  workshops,  and  parts  thereof,  following ;  that  is  to 
say, 

(1.)  Where  the  material  which  is  the  subject  of  the  manufacturing 
process  or  handicraft  is  liable  to  be  spoiled  by  weather; 
namely, 
(a.)  Flax  scutch  mills  ;  and 
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(6.)  A  liictory  or  workshop  or  j-ait  therwif  in  wticL  s 

carrieil  on  the  making  or  finiahiag  of  bricbuclik 

not  heiog  ornamental  tiles  ;  and 
(e.)  The  part  of  rope  wotka  in  which  la  carrinl  on  tli 

open-uir  process ;  and 
(d.)  The  piirt  of  blenching  noil  ilyeing  wvAi  in  nhich  ii 

carrieil  on  open-air  hlenchin^  at  Tmkej'  red  dyeing; 

{f.)  A  factory  or  workshop  or  port  thereof  m  whldi  h 
cnrrieU  iiu  glue  making  ;  and 
(!.)  Where  precs  of  irork  arises  at  certain  recurring  ksmu  of  it 
year;  namely, 

(/)   Letti^r-jiregs  printing  works ; 
(17.)  Bookbinding  works  ;  and 
a  factory,  workaliup,  01  jmit  thereof  in  which  u  cwntd  fli 
the  manutactiiriiig  profesH  or  hondicmft  of^ 
(h.)  Lithogro|>hi(:  printing  ;  ot 
{i.)  Machine  ruling;  or 
(i.)  Firewood  cutting ;  or 

(i.)  Bon-bon  iind  ChriBtinaa  present  niafcing ;  ot  \ 

(w.)  Almanack  making  ;  or 
(»,)  Valentine  making  ;  or 
(0.)  Envelope  making  ;  or 
(y.)  Aerated  wat«r  making  ;  or 
(g.)  Playing  canl  mnking  ;  and 
(3.)  Where  the  husincBii  is  liaMe  ti.  a  suildtii  pre^  of  owlets  arioni; 
from  unforeseen  events ;  namely, 

a  factory  oc  workshop,  or  part  thertof,  in  which  is  cutin 
on  the  manufacturing  process  or  handicraft  of — 
(r.)  The  making  up  of  uny  article  of  wearing  appanJ ;  ot 
(«.)  The  making  up  of  furniture  hangings ;  or 
((.)  ArtiRcial  flower  making  ;  or 
(u.)  Fancy  box  making  ;  or 
(o;)  Biscuit  making  ;  oc 
(u.)  Job  dyeing  ;  and  tdso, 

(x.)  A  part  ofa  factory  or  workshop  which  ia  a  waiehoiue 

not  used  for  any  manufacturing  process  or  haudi' 

craft,  and  in  which  persons  ore  solely  empkyed 

in  polishing,  cleaning,  wrapping,  or  packing  np 

goods. 

Provided  that  the  said  exception  shall  not  apply — 

(a.)  Where  persons  arc   employed  at  home,   that  is  to  ny,  to  • 

private  house,  room,  or  place  which,  though  used  w  a 

dwelling,  is  by  reason  of  the  work  carried  on  there  a  iactoiy 

or  workshop  within  the  meaning  of  this  Act,  and  in  which 

neither  steam,  water,  noi  other  mechanical  pcwer  is  used. 
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and  in  which  the  only  persons  employed  are  members  of  the 
same  family  dwelling  there  ;  or 
(5.)  To  a  workshop  or  part  thereof  which  is  conducted  on  the 
system  of  not  employing  any  child  or  young  person  therein. 


Part  IV. 

AddUional  Half  Hour. 

The  exception  with  respect  to  the  employment  of  a  child^  young 
person^  or  woman  for  a  further  period  of  thirty  minutes  where  the 
process  is  in  an  incomplete  state  applies  to  the  factories  following  ;  (that 
is  to  say,) 

(a.)  Bleaching  and  dyeing  works  ; 

(6.)  Print  works ; 

(c.)  Iron  mills  in  whicli  male  young  persons  are  not  employed 

during  any  part  of  the  night ; 
(d,)  Foundries  in  which  male  young  persons  are  not  employed 

during  any  part  of  the  night ;  and 
(e.)  Pa])er  mills  in  which  male  young  [persons  are  not  employed 
during  any  part  of  the  night. 


Pakt  V. 

Overtime  for  Perishable  Articles. 

The  exception  with  respect  to  the  employment  of  women  for  ninety- 
six  days  in  any  twelve  months  during  a  period  of  employment  beginiuug 
at  six  or  seven  o'clock  in  the  morning  and  ending  at  eight  or  nine 
o'clock  in  the  evening  applies  to  a  factory  or  workshop  or  part 
thereof  in  which  any  of  the  following  processes  is  carried  on  ;  namely, 

The  process  of  making  preserves  from  fruit, 

The  process  of  preserving  or  curing  fish,  or 

The  process  of  making  condeiised  milk. 


Part  VI. 

Night  Work. 

The  exception  with  respect  to  the  employment  of  male  young  persons 
during  the  night  applies  to  the  factories  following  ;  (that  is  to  say,) 
(a.)  Blastfurnaces, 
(6.)  Iron  mills, 

(e.)  Letter-press  printing  works,  and 
(d.)  Paper  mills. 
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Part  VII. 

SpelL 

The  exception  respecting  the  continnons  employment  m  certain  teitile 
factories  during  the  winter  months  of  children,  yoong  peiBOiui,  and 
women  without  an  inten-al  of  at  least  half  an  hour  for  a  meal  for  the 
same  period  as  in  a  non-textile  factoiy,  applies  to  textile  factories  roldj 
used  for — 

(a.)  The  making  of  elastic  web  ;  or 

(6.)  The  making  of  ribbon  ;  or 

(c.)  The  making  of  trimming. 


FOURTH  SCHEDULE. 
List  of  Factories  and  Workshops. 

Part  I. 

Non-Textile  Factories. 

(1.)  "  Print  works,**  that  is  to  say,  any  premises  in  which  any  paao^ 
are  employed  to  print  figures,  patterns,  or  designs  ux)on  any  cotton,  liitf^ 
woollen,  worsted,  or  silken  yam,  or  upon  any  woven  or  felted  Dabric  f^^ 
being  paper  ; 

(2.)  "  Bleaching  and  dyeing  works,"  that  is  to  say,  any  premis&s  ^ 
which  the  processes  of  bleaching,  beetling,  dyeing,  calendering,  finS^' 
iu(^,  hooking,  lapping,  and  making  up  and  packing  any  yam  or  dot!:*'  ^ 
any  material,  or  the  dressing  or  finishing  of  lace,  or  any  one  or  mor^  ^ 
such  processes,  or  any  process  incidental  thereto,  are  or  is  carried  on 

(3.)  "  Earthenware  works,"  that  is  to  say,  any  place  in  which 
work  for  hire  in  making  or  assisting  in  making,  finishing,  or  assistin^^  ^ 
finishing,  earthenware  of  any  description,  except  bricks  and  tiles  "^^ 
being  ornamental  tiles : 

(4.)  "  Lucifer-match  works," that  is  to  say,  anyplace  in  which  peiuJ  ^^ 
work  for  hire  in  making  lucifer  matches,  or  in  mixing  the  chem^^^^ 
materials  for  making  them,  or  in  any  process  incidental  to  mala  '^^' 
lucifer  matches,  except  the  cutting  of  the  wood  ; 

(5.)  **  Percussion-cap  works,"  that  is  to  say,  any  place  in  which  peigrrson^ 
work  for  liire  in  making  percussion  caps,  or  in  mixing  or  storing  *"^ 
chemical  materials  for  making  them,  or  in  any  process  incidenta— ^3  ^' 
making  percussion  caps  ; 

(6.)  "  Cartridge  works,"  that  is  to  say,  any  place  in  which  per^^*°* 
work  for  hire  in  making  cartridges,  or  in  any  process  incidentaJ^  ^ 
making  cartridges,  except  the  manufacture  of  the  paper  or  other  maJt/^s:^ 
that  is  used  in  making  the  cases  of  the  cartridges ; 

(7.)  "Paper-staining  works,"  that  is  to  say,  any  place  in  irlhich 
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persons  woric  for  liire  in  printing  a  pattern  in  colonrs  upon  sheets  of 
paper,  either  by  blocks  applied  by  hand,  or  by  rollers  worked  by  steam, 
water,  or  other  mechanical  power  ; 

(8.)  *' Fustian-cutting  works,"  that  is  to  say,  any  place  in  which 
persons  work  for  hire  in  fustian-cutting ; 

(9.)  "  Blast  furnaces,"  that  is  to  say,  any  blast  furnace  or  other  furnace 
or  premises  in  or  on  which  the  process  of  smelting  or  otherwise  obtain- 
ing any  metal  from  the  ores  is  carried  on  ; 

(10.)  "  Copper  mills  "  ; 

(11.)  "  Iron  mills,"  that  is  to  say,  any  mill,  forge  or  other  premises  in 
or  on  which  any  process  is  carried  on  for  converting  iron  into  malleable 
iron,  steel,  or  tin  plate,  or  for  otherwise  making  or  converting  steel ; 

(12.)  "Foundries,"  that  is  to  say,  iron  foundries,  copper  foundries, 
brass  foundries,  and  other  premises  or  places  in  which  the  process  of 
founding  or  casting  any  metal  is  cai-ried  on  ;  except  any  premises  or 
places  in  which  such  process  is  carried  on  by  not  moi-e  than  five  persons 
and  as  subsidiary  to  the  re^iair  or  completion  of  some  other  work  ; 

(13.)  "  Metal  and  india-rubber  works,"  that  is  to  say,  any  premises  in 
which  steam,  water,  or  other  mechanical  power  is  used  for  moving 
machinery  employed  in  the  manufacture  of  machinery,  or  in  the  manu- 
focture  of  any  article  of  metal  not  being  machinery,  or  in  the  manufacture 
of  india-rubber  or  gutta-percha,  or  of  articles  made  wholly  or  partially 
of  india-rubber  or  gutta-percha  ; 

(14.)  "  Paper  mills "  (h),  that  is  to  say,  any  premises  in  which  the 
manufacture  of  paper  is  carried  on ; 

(15.)  "  Glass  works,"  that  is  to  say,  any  premises  in  which  the  manu- 
liEicture  of  glass  is  carried  on ; 

(16.)  "Tobacco  factories,"  that  is  to  say,  any  premises  in  which  the 
manuijEU^ture  of  tobacco  is  carried  on  ; 

(17.)  "Letter-press  printing  works,"  that  is  to  say,  any  premises  in 
which  the  process  of  letter-press  printing  is  carried  on  ; 

(18.)  '*  Bookbinding  works,'*  that  is  to  say,  any  premises  in  which  the 
process  of  bookbinding  is  carried  on  ; 

(19.)  Flax  scutch  mills. 

Part  II. 

Nfyn-TextiU  Factories  and  Workshops, 

(20.)  "  Hat  works,"  that  is  to  say,  any  premises  in  which  the  manufeu;- 
tme  of  hats  or  any  process  incidental  to  their  manufacture  is  carried  on ; 

(21.)  "  Rope  works,"  that  is  to  say,  any  premises  being  a  ropery,  rope- 
walk,  or  rope  work,  in  which  is  carried  on  the  laying  or  twisting  or  other 
process  of  preparing  or  finishing  the  lines,  twines,  cords,  or  ropes,  and  in 

{h)  Coles  V.  Dichinson.     See  note  (e). 
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whicli  machinery  moved  by  steam,  water,  or  other  meclianical  power  is 
not  used  for  drawing  or  spuming  the  fibres  of  flax,  hemp,  jute,  or  tow, 
and  which  has  no  internal  communication  with  any  buildings  or  pre- 
mises joining  or  forming  part  of  a  textile  feu^tory,  except  such  commimi- 
cation  as  is  necessary  for  the  transmission  of  power  ; 

(22.)  "  Bakehouses,"  that  is  to  say,  any  places  in  which  are  baked 
bread,  biscuits,  or  confectionery  from  the  baking  or  selling  of  which  a 
profit  is  derived ; 

(23.)  **  Lace  warehouses,"  that  is  to  say,  any  premises,  room,  or  place 
not  included  in  bleaching  and  dyeing  works  as  hereinbefore  defined,  in 
which  persons  are  employed  upon  any  manufacturing  process  or  handi- 
craft in  relation  to  luce,  subsequent  to  the  making  of  lace  upon  a  Jace 
machine  moved  by  steam,  water,  or  other  mechanical  power ; 

(24.)  *^  Sldpbuilding  yards  "  (i),  that  is  to  say,  any  premises  in  wliich 
any  ships,  boats,  or  vessels  used  in  navigation  are  made,  finished,  or 
repaired ; 

(25.)  ''  Quarries,*'  tb  it  is  to  say,  any  place,  not  being  a  mine,  in  whicli 
persons  work  in  getting  slate,  stone,  coprolites,  or  other  nunerals ; 

(26.)  "  Pit-banks,"  that  is  to  say,  any  place  above  ground  adjacent  to 
a  shaft  of  a  mine,  in  which  place  the  employment  of  women  is  not  regu- 
lated by  the  Coal  Mines  Regulation  Act,  1872,  or  the  Metallifeioai 
Mines  Regulation  Act,  1872,  whether  such  place  does  or  does  not  fom 
part  of  the  mine  within  the  meaning  of  those  Acts. 


FIFTH    SCHEDULE. 

Special  Exemptions. 

Straw  plaiting. 
Pillow-lace  making. 
Glove  making. 

(0  Palmer's  Ship-huUding  Co.  v.  Chaytor  (1869),  L.  R.  4  Q.  B.  20«. 
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SIXTH    SCHEDULE. 


ACTS  REPEALED. 


SMtion  and  Chapter. 


42  Geo.  S,  c  73  . 


3  &  4  AVm.  4,  c  103 

7  4  8  Vict  c.  15     . 
9  &  10  Vict.  c.  40    . 

18  1 14  Vict.  c.  54 . 
16  k  17  Vict  c  104 


19  k  20  Vict  c.  88  . 
24  k  25  Vict  c.  117 


26  k  27  Vict.  c.  40 . 

27  &  28  Vict  c.  48 . 
29  k  30  Vict  c  90 . 


TiUeofAct 


Extent  of  Repeal. 


An  Act  for  the  preservation  of  The  whole  Act 

the  liealth  and  morals  of  ap-' 

prentices  and  others  employed 

in  cotton  and  other  mills  and 

cotton  and  other  factories.  I 

An  Act  to  regulate  the  labour  of  The  whole  Act. 

cliildren  and  young  persons  in 

the  mills  and  factories  of  the 

United  Kingdom. 
An  Act  to  amend  the  laws  relat- 
ing to  labour  in  factories. 
An  Act  to  declare  certain  rope- 
works  not  within  the  operation 

of  the  Factory  Acts. 
An  Act  to  amend  the  Acts  relat 

ing  to  labour  in  factories. 
An  Act  further  to  i-egulate  the 

employment  of  children  in  fac- 
tories. 
The  Factory  Act,  1856. 
An  Act  to  place  the  employment 

of    women,    young     persons, 

youths,   and  children  in  lace 

factories  under  the  regulations 

of  the  Factories  Acts. 
The  Bakehouse  Regulation  Act, 

1863. 
The  Factoiy  Acts  Extension  Act, 

1864. 
The  Sanitary  Act,  1866. 


The  whole  Act. 
The  whole  Act 

The  whole  Act 
The  whole  Act 


The  whole  Act 
The  whole  Act 


The  whole  Act 
The  whole  Act. 


80  k  31  Vict  c.  103 
30  k  31  Vict  c.  146 

33  k  34  Vict  c.  62 . 

34  &  35  Vict  c  19 . 


The  Factory  Acts  Extension  Act, 
1867. 

The  Workshop  Regulation  Act, 
1867. 

The  Factory  and  Workshop  Act, 
1870. 

An  Act  for  exempting  jiersons 
professing  the  Jewisn  religion 
from  penalties  in  respect  of 
young  persons  and  females 
professing  the  said  religion 
working  on  Sundays. 


The  following  words 
(so  far  as  unre- 
pealed) in  section 
nineteen,  "  not  al- 
ready under  the 
operation  of  any 
general  Act  for 
the  regulation  of 
factories  or  bake- 
houses." 

The  whole  Act 

The  whole  Act. 
The  whole  Act 
The  whole  Act. 
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Session  and  Chapter. 


Title  of  Act. 


84  &  35  Vict.  c.  104  The  Factory  and  Workshop  Act, 

■    1871. 
87  k  88  Vict.  c.  44  .  The  Factory  Act,  1874. 
38  &  39  Vict.  c.  55  .  The  Public  Health  Act,  1875. 


Extent  of  Repeal 


39  k  40  Vict.  c.  79 .  The  Elementary  Education  Act, 

1876. 


The  whole  Act 

The  whole  Act. 

The  following  words 
in  section  four, 
"more  than 
twenty,"  and  the 
words  "  at  one 
time,"  and  the  fol* 
lowing  words  in 
section  ninety-one, 
**not  already  under 
the  operation  of 
any  general  Act 
for  the  re^nlatioii 
of  factories  or 
liakehonaes." 

Section  eight  and  the 
following  words  in 
section  forty-eig|it, 
''the  Factory  Adf, 
1833  to  1874,  as 
amended  by  this 
Act,  and  incli»lei 
the  Workaliop 
Acts,  1867  to  1871, 
as  amended  hj 
this  Act,  and  ". 


CHAPTER    X. 

EDUCATION   OF   CHILDREN  IN  EMPLOYMENT. 

In  the  Coal  Mines  Regulation  Act,  1872  (ss.  8 — 10),  and  in 
the  Factory  and  Workshop  Act,  1878  (ss.  23 — 26),  are  sections 
dealing  with  the  education  of  children.  Appended  are  the 
chief  sections  of  the  Elementary  Elducation  Act,  1870  (33  & 
34  Vict  c.  75),  and  the  amending  Acts  relative  to  the 
education  of  children  in  employment  Some  of  these  Acts 
are,  apparently,  not  consistent ;  and  in  Bwry  v.  Cherryholnie, 
L.  R  1  Ex.  D.  457,  the  question  arose  which  of  the  Acts 
was  to  be  followed.  In  that  case  the  facts  were  these : — the 
respondent's  child  was  employed  in  a  workshop  at  Bamsley, 
and  attended  a  school  pursuant  to  the  provisions  of  the 
Workshop  Regulation  Act,  1867,  s.  14,  which  enacted  that 
every  child  *'  employed  in  a  workshop  shall  attend  school  for 
at  least  ten  hours  in  every  week."  The  School  Board  of 
Bamsley  made  bye-laws,  by  which  all  children  were  required 
to  attend  school,  ''  the  whole  time  that  the  school  shall  be 
open  for  the  instruction  of  children  of  the  same  sex,  age,  and 
class."  The  Exchequer  Division  held  that  the  two  statutes 
could  be  read  together.  "  The  result  is  that  the  School  Board 
may  determine  the  time  during  which  a  child  employed 
in  a  workshop  shall  attend  school,  provided  the  time  fixed 
on  is  not  less  than  ten  hours  a-week ;  but  a  bye-law  that  a 
child  should  attend  school  during  only  nine  hours  in  the 
week  would  be  void,  as  being  against  the  provisions  of  the 
Workshop  Act  of  1867,"  Bramwell,  B.  The  case  was  not  argued 
for  the  respondent ;  and  the  decision  is  not  in  harmony  with 
the  subsequent  case  of  MeUor  v.  Denham,  L.  R  4  Q.  B. 
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D.  241,ilecidcdin  1S79.  An  information  bad  been  kid  ag^si 
the  fatlier  of  a  boy  between  ten  and  eleven  years  old  for 
neglectiog  to  cause  him  to  attend  school  as  required  by  tie 
bye-laws  of  the  School  Board  for  Oldham.  The  boy  was 
employed  in  a  cotton  factoiy  at  Oldliani,  and  was  attendiuj 
an  efficient  elementary  school,  pursuant  to  the  Factory  Acts. 
The  Court  relied  upon  the  74th  section  of  the  Elementur 
Education  Act,  187l>,  which  enacts  that  no  bye-law  made  bv 
a  school  board  "  shall  be  contrary  to  anything  contained  ia 
any  Act  for  regulating  the  education  of  children  employei 
in  labour."  The  Court  decided,  "  1st,  the  school  board  are 
not  entitled  to  enforce  their  bye-laws  against  children  be- 
tween the  ages  of  ten  and  thirteen  years,  who,  although  not 
obeying  such  bye-laws,  are  attending  efficient  eleraentuj 
schools,  pursuant  to  and  otherwise  fulfilling  and  observing 
the  conditions  of  the  Factory  Acts;  2nd,  the  Elemecturj 
Education  Acts  do  not  control  tlie  provisions  of  the  Factory 
Acts,  regulating  the  education  of  children  employed  in  ac- 
cordance with  those  Acts  "  ((/). 


3.S  &  S4  VICT.  C.  75  (1870). 
An  Ad  ta  provide  for  PiMic  Etemtnlarg  EdxKtUion  in  England  and 

Attendance  at  School. 
74.  Every  Bchool  Imaiil  nwiy  from  time  to  time,  with  tlte  approval  ol 
tliu  education  department,  miike  bye-laws  for  all  or  any  of  the  following 
purpoBea  :— 

(1.)  Re<iuiring  ttie  parents  of  children  of  auch  age,  not  lett  than 
five  years,  nor  more  than  thirteen  years,  lu  may  be  fixed  liy 
the  hye-laws,  to  cause  such  children  (milesa  there  is  Bome 
reasonahle  excuse)  to  attend  scliool ;  (b) 
(2.)  Determining  the  time  during'  which  children  are  so  to  attend 
school ;  provided  that  no  such  bye-law  shall  prerent  the 
withdrawal  of  any  child  from  any  religioiu  observance  or 
instruction  in  religious  subjects,  or  shall  require  any  child  to 

{a)  See,  however,  43  k  44  Vict.  c.  Saiux  t.  BunuO,  15  J.  P.  54,  cited 

23,  »■  *■  in  G lea's  Eleraeatarj  EducatiDQActs, 

(6)  Belprr     Schatl    CammilUt    v.  p.  7S. 
B<Hfoy(1882),  L.  R.  9  Q.  B.  D.  289  ; 
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attend  school  on  any  day  exclusively  set  apart  for  religious 
observance  by  the  religious  body  to  which  his  parent  belongs, 
or  shall  be  contrary  to  an3rthing  contained  in  any  Act  for 
regulating  the  education  of  children  employed  in  labour : 
(3.)  Providing  for  the  remission  or  payment  of  the  whole  or  any 
part  of  the  fees  of  any  child  where  the  parent  satisfies  the 
school  board  that  he  is  unable  from  poverty  to  pay  the 
same  : 
(4.)  Imposing  penalties  for  the  breach  of  any  bye-laws : 
(5.)  Revoking  or  altering  any  bye-law  previously  made.    Provided 
that  any  bye-law  under  this  section  requiring  a  child  between 
teil  and  thirteen  years  of  age  to  attend  school  shall  provide 
for  the  total  or  partial  exemption  of  such  child  from  the 
obligation  to  attend  school  if  one  of  Her  Majesty's  inspectors 
certifies  that  such  child  has  reached  a  standard  of  education 
specified  in  such  bye-law. 
Any  of  the  following  reasons  shall  be  a  reasonable  excuse ;  namely, 
(1.)  That  the  child  is  under  efiicient  instruction  in  some  other 

manner : 
(2.)  That  the  child  has  been  prevented  from  attending  school  by 

sickness  or  any  unavoidable  cause  : 
(3.)  That  there  is  no  public  elementary  school  open  which  the  child 
can  attend  within  such  distance,  not  exceeding  three  miles 
measured  according  to  the  nearest  road  from  the  residence  of 
such  child,  as  the  bye-laws  may  prescribe. 
The  school  board,  not  less  than  one  month  before  submitting  any 
bye-law  under  this  section  for  the  approval  of  the  education  department, 
shall  deposit  a  printed  copy  of  the  proposed  bye-laws  at  their  office  for 
inspection  by  any  ratepayer,  and  supply  a  printed  copy  thei-eof  gratis  to 
any  ratepayer,  and  shall  publish  a  notice  of  such  deposit. 

The  education  department  befoi-e  appro^^nf|:  of  any  bye-laws  shall  be 
satisfied  that  such  deposit  has  l>een  made  and  notice  published,  and 
shall  cause  such  inquiry  to  be  made  in  the  school  district  as  they  think 
requisite. 

Any  proceeding  to  enforce  anybye-lawmay  be  taken,  and  any  penalty 
for  the  breach  of  any  bye-law  may  be  recovered,  in  a  summary  manner ; 
but  no  penalty  imposed  for  the  breach  of  any  bye-law  shall  exceed  such 
amonnt  as  with  the  costs  will  amount  to  five  shillings  for  each  offence, 
and  such  bye-laws  shall  not  come  into  operation  until  they  liave  been 
sanctioned  by  her  Majesty  in  coimcil. 

It  shall  be  lawful  for  her  Majesty,  by  order  in  council,  to  sanction 
tlie  said  bye-laws,  and  thereupon  the  same  shall  have  effect  as  if  they  were 
enacted  in  this  Act. 

All  bye-laws  sanctioned  by  her  Majesty  in  council  under  this  section 
sball  be  set  out  in  an  appendix  to  the  annual  report  of  the  education 
department* 
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Eltmentary  Education  Act,  1873. 

30  &  37  VICT.  c.  86. 

Sect.  24,  8u1>sect.  4.  Any  justice  niay  require  by  summoDi  any 
parent  or  employer  of  a  cliild,  rei^uired  by  a  bye-law  to  attend  school,  to 
produce  the  child  1  before  a  coui-t  of  summary  jurisdiction,  and  anypenm 
failing,  without  reasonable  excuse  to  the  satisfaction  of  the  Cooit,  to 
comply  with  such  summons  shall  be  liable  to  a  penalty  not  exceeding 
twenty  shillings. 


39  &  40  VICT.  0.  79  (1876). 

PART  I. 
Law  a*  to  Employment  and  Education  of  Ckildren, 

4.  It  shall  be  the  duty  of  the  parent  of  every  cliild  to  cause  sucli  chiW 
to  receive  efficient  elementary  instruction  in  reading,  writing,  ttd 
arithmetic,  and  if  such  |>arent  fail  to  perform  such  duty,  he  shall  be 
liable  to  such  orders  and  penalties  as  are  provided  by  this  Act 

5.  A  person  shall  not,  after  the  commencement  of  this  Act,  take  into 
his  employment  (except  as  hereinafter  in  this  Act  mentioned)  anj 
child— 

(1.)  Who  is  under  the  age  of  ten  years ;  or, 

(2.)  Who,  being  of  the  age  of  ten  years  or  upwards,  has  notobtained 
such  certificate  either  of  his  proficiency  in  reading,  yratinfii 
and  elementary  arithmetic,  or  of  previous  due  attendance  at 
a  certified  efficient  school,  as  is  in  this  Act  in  that  behalf 
mentioned,  unless  such  child,  being  of  the  age  of  ten  yean  or 
upwards,  is  employed,  and  is  attending  school  in  accordance 
with  the  provisions  of  the  Factory  Acts,  or  of  any  bye-law  of 
the  local  authority  (hereinafter  mentioned)  made  under 
section  seventy-four  of  "  The  Elementary  Education  Act, 
1870,'*  as  amended  by  "  The  Elementary  Education  M 
1873,"  and  this  Act,  and  sanctioned  by  the  education  department 

6.  Every  person  who  takes  a  child  into  his  employment  in  contra- 
vention of  this  Act  shall  be  liable,  on  summary  conviction,  to  a  penalty 
not  exceeding  forty  shillings. 

7.  The  provisions  of  this  Act  respecting  the  employment  of  childifi^ 
shall  be  enforced — 

(1.)  In  a  school  district  witliin  the  jurisdiction  of  a  school  boanl 

by  that  board  ;  and 
(2.)  In  every  other  school  district  by  a  committee  (in  this  Act  referred 

to  as  a  school  attendance  committee)  appointed  annually,  if  i^ 
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is  a  borough,  by  the  council  of  the  borough,  and  if  it  is 
a  parish,  by  the  guardians  of  the  union  comprising  such 
parish. 
;hool  attendance  committee  under  this  section  may  consist  of  not  less 
six  nor  more  than  twelve  members  of  the  council  or  guardians 
ating  the  committee,  so,  however,  that,  in  the  case  of  a  committee 
ited  by  guardians,  one-third  at  least  shall  consist  of  ex  officio 
ians,  if  there  are  any,  and  sufficient  ex  officio  guardians.  Every 
ichool  board  and  school  attendance  committee  (in  this  Act  referred 
he  local  authority)  shall,  as  soon  as  may  be,  publish  the  provisions 
3  Act  within  their  jurisdiction  in  such  a  manner  as  they  think  bent 
ated  for  making  those  provisions  known. 

vided  that  it  shall  be  the  duty  of  the  inspectors  and  sub-inspectors 
;  under  the  Acts  regulating  fiEu;tories,  workshops,  and  mines 
jtively,  and  not  of  the  local  authority,  to  enforce  the  observance  by 
nployers  of  children  in  such  factories,  workshops,  and  mines,  of 
"ovisions  of  this  Act  respecting  the  employment  of  children  ;  but 
U  be  the  duty  of  the  local  authority  to  assist  the  said  inspectors 
lb-inspectors  in  the  performance  of  their  duty  by  information  and 
wise. 

haU  be  the  duty  of  such  local  authority  to  report  to  the  educatio  n 
tment  any  infraction  of  the  provisions  of  section  seven  of  "The 
mtary  Education  Act,  1870,"  in  any  public  elementary  school 
1  their  district  wliich  may  come  to  their  knowledge,  and  also  to 
rd  to  the  education  department  any  complaint  which  they  may 
e  of  the  infraction  of  those  provisions. 

Refers  to  sections  'in  Workshop  or  Factory  Acts,  repealed  by 
oiy  and  Workshop  Act,  1878,"  sect.  107]  (c). 
^  person  shall  not  be  deemed  to  have  taken  any  child  into  his 
yment  contrary  to  the  provisions  of  this  Act,  if  it  is  proved  to  the 
ction  of  the  court  having  cognizance  of  the  case  either — 
I.)  That  during  the  employment  there  is  not  within  two  miles, 
measured  according  to  the  nearest  road,  from  the  residence 
of  such  child  any  public  elementary  school  open  which  the 
child  can  attend  ;  or 
L)  That  such  employment,  by  reason  of  being  during  the  school 
holidays,  or  during  the  hours  during  which  the  school  is  not 
open,  or  otherwise,  does  not  interfere  with  the  efficient 
elementary  inRtniction  of  such  child,  and  that  the  child 
obtains  such  instruction  by  regular  attendance  for  full  time 
at  a  certified  efficient  school  or  in  some  other  equally  efficient 
manner;  or 

blunders  v.  Crawford  (1 882),  L.  for  not  educating  children  between  the 

.  B.  D.  613.     (In  consequence  age  of  thirten  and  fourteen  not  having 

eal  of  Acts  referred  to  in  this  full  time  employment.) 
I,  no  power  to  punish  parents 

K   N 
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{3.)  Thnt  the  craiiloyment  is  «tejnpled  hy  the  notice  of  ihf 
local  autLority  hereinafter  next  mentioned ;  (that  i>  lo 
say), 

The  local  autbonty  may,  if  it  thinks  fit,  i»«ue  a  wni- 
eiemplLag  bom  the  prohibitions  and  rcstrietiom  of  tliii  Ad 
the  employment  of  ehitiben  above  th<:  age  of  eight  yean,  i>e 
the  necesanry  ojiemtions  of  haabandiy  mid  the  iD(,-itht;nDK 
of  crops,  for  the  period  to  be  named  in  inch  nolui. 
provideil  that  the  period  ot  pvriuda  bo  nameil  hy  taj  neb 
local  authority  shall  not  exceed  in  the  whole  sii  TBfii 
between  the  6ist  day  of  Jiuiuary  and  the  31it  d^  ot 
December  in  any  year. 

The  local  authority  sUall  cause  a  copy  of  crciy  notice  n 

issued  to  be  «ent  to  the  eilucation  department  and  to  lb 

overseen  of  every  pariah  tnlliin  its  jurisilirtion,  oni  Ibt 

oveiseere  shall  cause  such  notice  to  be  fited  tolheil«Mof 

bU  churches  nud  chapels  in  tlie  parish,  and  the  local  authonlr 

may  further  ailvertise  any  such  notice  in  soch  minner  (if 

any)  as  it  may  think  fit. 

30.  Where  the  offence  of  taking  a  chilil  into  employment  in  caotn- 

rention  of  this  Act  is  in  fact  committed  by  an  agi^nt  or  workman  cf  the 

employer,  such  agent  or  workman  nhall  be  liable  to  a  jieDBltf  ss  if  he 

were  the  employer. 

Wliere  a  chilil  is  taken  into  the  eniplornient  In  contravention  of  Uiii 
Att  on  the  production  by  or  with  the  privity  of  the  parent  of  a  fiJ*  "' 
forged  certificate,  or  on  tlie  faLie  reprcaeutntion  of  his  parent  iLatlli* 
child  in  of  an  age  at  which  such  employment  is  not  in  conttarention  of 
this  Act,  that  parent  aliall  be  liable  to  a  penalty  not  exceeding  foftf 
sliilling^ 

Wliere  on  employer  charged  with  taking  a  child  into  his  emplorm'^t 
in  coiitrBTention  of  this  Act  proves  that  he  has  need  dne  diligence  to 
enforce  the  ohsen'ance  of  this  Act,  and  either  that  some  tgesX  oi 
workman  of  his  employed  the  child  without  his  knowledge  or  conient, 
or  that  the  child  was  employed  either  on  the  production  of  *  forged  <a 
false  certificate  and  under  the  belief  in  good  faith  in  the  genninencM 
and  truth  of  such  certificate,  or  on  the  representation  by  his  parent  thit 
the  child  was  of  an  age  at  which  his  employment  would  not  be  in 
contravention  of  this  Act  and  imder  the  belief  in  good  faith  in  such 
representation,  the  employer  shall  be  exempt  from  any  penalty. 

Whi:re  an  employer  satisfies  the  local  authority,  inspector,  or  olhei 
person  about  to  institute  a  prosecution,  that  he,  is  exempt  mider  thia 
nection  by  reason  of  some  agent,  workman,  or  parent  being  guilty,  uid 
gives  all  facilities  in  h.U  power  for  proceeding  against  and  convicting 
such  agent,  workman,  or  parent,  such  authority,  inspector,  or  person 
shall  institute  proceedings  against  such  agent,  workman,  or  parent,  ud 
not  against  the  employer. 
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47.  A  parent  of  a  child  who  employs  such  child  in  any  labour 
exercised  by  way  of  trade  or  for  the  purposes  of  gain  shall  be  deemed 
for  the  purposes  of  this  Act  to  take  such  child  into  his  employment 


Elementary  Education  Act,  1880. 

43  &  44  VICT.  c.  23. 

4.  Every  person  who  takes  into  his  employment  a  child  of  the  age  of 
ten  and  under  the  age  of  thirteen  years^  resident  in  a  school  district, 
before  that  child  has  obtained  a  certificate  of  having  reached  the  standard 
of  education  fixed  by'a  bye-law  in  force  in  the  district  for  the  total  or 
partial  exemption  of  children  of  the  like  age  from  the  obligation  to 
attend  school,  shall  be  deemed  to  take  such  child  into  his  employment 
in  contravention  of  the  Elementary  Education  Act  of  1876,  and  shall  be 
liable  to  a  penalty  accordingly. 

Proceedings  may,  in  the  discretion  of  the  local  authority  or  person 
instituting  the  same,  be  taken  for  punishing  the  contravention  of  a  bye- 
law,  notwithstanding  that  the  act  or  neglect  or  default  alleged  as  such 
contravention  constitutes  habitual  neglect  to  provide  efficient  elementary 
education  for  a  child  within  the  meaning  of  section  eleven  of  the 
Elementary  Education  Act,  1876  (d) :  Provided  that  nothing  in  this  section 
shall  prevent  an  employer  from  employing  any  child  who  is  employed  by 
him  or  by  any  other  person  at  the  time  of  the  passing  of  this  Act,  and 
who  attends  school  in  accordance  with  the  provisions  of  the  Factory  and 
Workshop  Act,  1878. 

(d)  That   is,   children  habitually      See,  however,  Saunders  v.  Crawford, 
eglected  by  parents,  habitually  wan-       note  (c). 
doling,  or  consorting  with  criminals. 
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CHAPTER  XI. 


SEAMEN. 


Seamen  have  been  the  subject  of  many  special  acts  (o). 
The  law  in  force  as  to  them  is,  however,  chiefly  contained  in 
the  Merchant  Shipping  Act,  1854  (17  &  18  Vict  c.  104),  Uie 
principal  sections  of  which  are  here  set  out 


17  &  18  VICT.  c.  104. 
An  Act  to  amend  and  consolidcUe  the  Acts  relative  to  Merchant  Skifpi»g, 

PART    IIL 
Masters  and  Seamen, 

Sect  109  states  that,  "  The  whole  of  the  third  part  of  this  Act  dull 
apply  to  all  sea-goiDg  ships  regifitered  in  the  United  Kingdom,  and  •!» 
to  all  ships  registered  in  any  British  possession  and  employed  in  tuding 
or  going  between  any  place  in  the  United  Kingdom  and  any  pto 
or  places  not  situate  in  the  possession  in  which  such  ships  aie  regis- 
tered, and  to  the  owners,  masters,  and  crews  of  such  ships  respectiwly, 
wherever  the  same  may  be  "  (6). 

Sects.  110 — 121  provide  for  the  constitution  of  local  marine  boards, 
the  qualification  of  voters  for  members  of  such  boards,  and  prepirato 
of  list  of  voters. 

Sects.  122— 130  provide  for  the  establishment  of  shipping  offices  (by 
the  25  &  26  Vict.  c.  63,  s.  15,  called  Mercantile  Marine  Offices)  and  the 
appointment  of  shipping  masters  (called  superintendents). 

124.  It  shall  be  the  general  business  of  shipping  masters  appointed  as 
aforesaid — 


(a)  See  the  Minerva^  1  Hag.  Ad. 
847,  for  the  history  of  this  legislation. 
The  other  chief  statutes  in  force  arc  18 
&  19  Vict.  c.  91  ;  25  &  26  Vict.  c.  63  ; 
80  &  31  Vict.  c.  124  ;  34  &  35  Vict.  c. 
110  ;  35  &  36  Vict.  c.  73  ;  86  &  37 
Vict.  c.  85  ;  39  &  40  Vict  c.  80  ;  43 
k  44  Vict.  c.  16. 

(6)  Sec'  13  of*  25  &  26  Vict,  c  63 
extends  the  operation  of  the  third 
part  of  the  Act  of  1854  to  "(1) 
Registered  seagoing  ships  exclusively 


employed  in  fishing  on  the  cotfts  of 
the  United  Kingdom  ;  (2)  Sesgoing 
ships  belonging  to  any  of  the  thw 
general  Lighthouse  Boards ;  (8)  ^ 
going  ships  being  pleasure-y»cht«. 

Sections  136,  143, 145,  147,  UV^ 
161,  152,  153,  154,  155,  157,  wj 
161,  162,  166,  170,  171,  281.  »«. 
279,  280,  281,  282,  283,  284,  2». 
286,  287,  do  not  apply  to  the  thi« 
above  classes  of  ships.  See  Copt  ^' 
Doherty  (1858),  27  L.  J.  Ch.  600. 
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To  afford  fiBcilities  for  engaging  seamen  by  keeping  registries  of  their 

names  and  characters ; 
To  superintend  and  facilitate  their  engagement  and  discharge  in 

manner  hereinafter  mentioned ; 
To  provide  means  for  securing  the  presence  on  board  at  the  proper 

times  of  men  who  are  so  engaged ; 
To  facilitate  the  making  of  apprenticeships  to  the  sea  service  ; 
To  perform  such  other  duties  relating  to  merchant  seamen  and 
merchant  ships  as  are  hereby  or  may  hereafter  under  the 
powers  herein  contained  be  committed  to  them. 
Sects.  131 — 140  provide  for  certificates  to  be  given  after  examinations 
for  master  and  mates  ;  and  there  are  similar  provisions  in  25  &  26  Vict. 
c  63,  S8.  5 — 12,  as  to  certificates  for  engineers. 

136.  No  foreign-going  ship  or  home  trade  passenger  ship  shall  go  to 
sea  from  any  port  in  the  United  Kingdom  unless  the  master  thereof,  and 
in  the  case  of  a  foreign-going  ship  the  first  and  second  mates  or  only  mate 
(as  the  case  may  be),  and  in  the  case  of  a  home  trade  passenger  ship  the 
first  or  only  mate  (as  the  case  may  be),  have  obtained  and  possess  valid 
certificates,  either  of  competency  or  service  appropriate  to  their  several 
stations  in  such  ship,  or  of  higher  grade ;  and  no  such  ship,  if  of  one 
hundred  tons  burden  or  upwards,  shall  go  to  sea  as  aforesaid,  ludess  at 
least  one  officer  besides  the  master  has  obtained  and  possesses  a  valid 
certificate  appropriate  to  the  grade  of  only  mate  therein  or  to  a  higher 
grade  ;  and  every  person  who,  having  been  engaged  to  serve  as  master 
or  as  first  or  second  or  only  mate  of  any  foreign-going  ship,  or  as  master 
or  first  or  only  mate  of  a  home  trade  passenger  ship,  goes  to  sea  as  afore- 
said as  such  master  or  mate  without  being  at  the  time  entitled  to  and 
poesessed  of  such  a  certificate  as  hereinbefore  required,  or  who  employs 
any  person  as  master,  or  first,  second,  or  only  mate  of  any  foreign-going 
ship,  or  as  master  or  first  or  only  mate  of  a  home  trade  passenger  ship, 
without  ascertaining  that  he  is  at  the  time  entitled  to  and  possessed  of 
mch  certificate,  shall  for  each  such  offence  incur  a  penalty  not  exceeding 
fifty  pounds." 

Apprenticeships  to  the  Sea  Service. 

141.  All  shipping  masters  appointed  under  this  Act  shall,  if  applied 
to  for  the  purpose,  give  to  any  board  of  guardians,  overseers,  or  other 
pexBons  desirous  of  apprenticing  boys  to  the  sea  service,  and  to  masters 
and  owners  of  ships  requiring  apprentices,  such  assistance  as  is  in  their 
power  for  facilitating  the  making  of  such  apprenticeships,  and  may 
receive  from  persons  availing  themselves  of  such  assistance  such  fees  as 
may  be  determined  in  that  behalf  by  the  Board  of  Trade,  with  the  con- 
corrence,  so  feur  as  relates  to  pauper  apprentices  in  England,  of  the  Poor 
Law  Board  in  England,  and  so  far  as  relates  to  pauper  apprentices  in 
Ireland,  of  the  Poor  Law  Commissioners  in  Ireland. 

142.  In  the  case  of  every  boy  bound  apprentice  to  the  sea  service  by 
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any  gnaidians  or  o^eneen  of  the  poor,  or  other  persons  haying  the 
authority  of  guardians  of  the  poor,  the  indentures  shall  be  executed  by 
the  boy  and  the  person  to  whom  he  is  bound  in  the  presence  of  and  shall 
be  attested  by  two  justices  of  the  peace,  who  shall  ascertain  that  the  boj 
has  consented  to  be  bound,  and  has  attained  the  age  of  twelve  years,  and 
is  of  sufficient  health  and  strength,  and  that  the  master  to  whom  the  boy 
is  to  be  boimd  is  a  proper  person  for  the  purpose  (c). 

143.  All  indentures  of  apprenticeship  to  the  sea  service  shall  be  exempt 
from  stamp  duty  {d) ;  and  all  such  indentures  shall  be  in  duplicate ; 
and  every  person  to  whom  any  boy  whatever  is  bound  as  an  apprentioe 
to  the  sea  service  in  the  United  Kingdom  shall  within  seven  days  after  the 
execution  of  the  indentures  take  or  transmit  the  same  to  the  Begistnr 
General  of  Seamen  or  to  some  shipping  master ;  and  the  said  Begistnr 
or  shipping  master  shall  retain  and  record  one  copy,  and  shall  endone 
on  the  other  that  the  same  has  been  recorded,  and  shall  re-deliver  the 
same  to  the  master  of  the  apprentice ;  and  whenever  any  such  iDdcntuie 
is  assigned  or  cancelled,  and  whenever  any  such  apprentice  dies  or 
deserts,  the  master  of  the  apprentice  shall,  within  seven  days  after  such 
assignment,  cancellation,  death,  or  desertion,  if  the  same  happens  within 
the  United  Kingdom,  or  if  the  same  happens  elsewhere,  so  soon  after- 
wards as  circumstances  permit,  notify  the  same  either  to  the  said 
B^istrar  of  Seamen  or  to  some  shipping  master  to  be  recorded ;  and 
every  person  who  fails  to  comply  v<rith  the  provisions  of  this  section  fihall 
incur  a  penalty  not  exceeding  ten  pounds. 

144.  Subject  to  the  provisions  hereinbefore  contained,  all  apprentice- 
ships to  the  sea  service  made  by  any  guardians  or  overseers  of  the  poor, 
or  persons  having  the  authority  of  guardians  of  the  poor,  shall,  if  made 
in  Great  Britain,  be  made  in  the  same  manner  and  be  subject  to  the 
same  laws  and  regulations  as  other  apprenticeships  made  by  the  Bane 
persons  («),  and  if  made  in  Ireland  shall  be  subject  to  the  following 
rules  .... 

145.  The  master  of  every  foreign-going  ship  shall,  before  canying 
any  apprentice  to  sea  from  any  place  in  the  United  Kingdom,  cause 
such  apprentice  to  appear  before  the  shipping  master  before  whom 
the  crew  is  engaged,  and  shall  produce  to  him  the  indenture  by 
which  such  apprentice  is  bound,  and  the  assignment  or  assignments 
thereof  (if  any),  and  the  name  of  such  apprentice  with  the  date  of  the 
indenture,  and  of  the  assignment  or  assignments  thereof  (if  any)>andthe 
name  of  the  port  or  ports  at  which  the  same  have  been  registered,  shall 
be  entered  on  the  agreement ;  and  for  any  default  in  obeying  the  profl- 

(c)  The  two  justices  must  be  present  (rf)  See  25  &  26  Vict  c  68,  a.  IS- 

together,  and  be  acting  within  their  (r)  See    43   Eliz.   c.   2 ;  4«  G«o. 

jurisdiction.     Hex  v.  HamMall  Mid-  III.  c.  46  ;  66  Geo.  III.  c  189;  8k 

ware  (1789),  3  T.   R.   880,  and  Reg.  A  Will.  IV.  c.  68  ;  7  t  8  Vict,  c 

V.  Totness  (1849),  11  Q.  B.  80.  101 ;  14  &  16  Vict  c.  11. 
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sioDB  of  this  section  the  master  shall  for  each  oflfence  incur  a  penalty  not 
exceeding  five  pounds  (/). 

Engagement  of  Seamen, 

Sections  146 — 167  deal  with  engagement  of  seamen. 
149.  The  master  of  every  shiji,  except  sliips  of  less  than  eighty  tons 
registered  tonnage  exclusively  employed  in  trading  between  different 
ports  on  the  coasts  of  the  United  Kingdom^  sliall  enter  into  an  agreement 
with  every  seaman  whom  he  carries  to  sea  from  any  port  in  the  United 
Kingdom  as  one  of  his  crew  in  the  manner  hereinafter  mentioned  ;  and 
every  such  agreement  shall  be  in  a  form  sanctioned  by  the  Board  of 
Trade  (g),  and  shall  l)e  dated  at  the  time  of  the  first  signature  thereof, 
and  shxdl  be  signed  by  the  master  before  any  seaman  signs  the  same,  and 
ahall  contain  the  following  particidars  as  terms  thereof ;  (that  is  to  say), 
(1.)  The  nature,  and,  as  far  as  practicable,  the  duration  of  the 

intended  voyage  or  engagement :  (h) 
(2.)  The  number  and  description  of  the  crew,  specifying  how  many 

are  engaged  as  sailors  : 
(3.)  The  time  at  which  each  seaman  is  to  be  on  board  or  to  begin 

work : 
(4.)  The  capacity  in  wldch  each  seaman  is  to  se^^•e  : 
(5.)  The  amount  of  wages  which  each  seaman  is  to  receive  :  (i) 
(6.)  A  scale  of  the  provisions  which  are  to  be  furnished  to  each 
seaman  : 


(/)  The  Albert  Crosby  (^1860), 
Lush  44.  (An  apprentice  entitled  to 
soe  in  the  Admiralty  Court  the  pro- 
ceeds of  ship  in  which  he  has  served 
for  wageii,  out  not  for  the  penalty 
contained  in  the  indenture. ) 

{g)  See  Boyd's  Merchant  Shipping 
Laws,  p.  131. 

(h)  by  36  k  37  Vict  c.  85,  s.  7, 
the  agreement  may  state  '*tlie 
maximum  period  of  the  voyage  or 
engagement,  and  the  places  or  j^rts 
of  the  world  (if  any)  to  wliich  the 
voyage  or  engagement  is  not  to  ex- 
tend. '  As  to  agreements  >vith  fisher- 
men, 36  &  87  Vict.  c.  85,  s.  8. 
*•  The  words  *  nature  of  the  voyage ' 
mnst  have  such  a  rational  construc- 
tion as  to  answer  the  main  and  lead- 
ing purpose  for  which  they  were 
framcil,  namely,  to  give  the  mariner 
a  fair  intimation  of  the  nature  of  the 
service  in  which  he  was  al)Out  to 
engage  liimself  when  he  signed  the 
ship's  articles."  Dr.  Lushiugton  in 
the   WeHmordand  (1841),   in  1  W. 


Bob.,  p.  228.  As  to  descriptions  of 
voyages,  see  the  Elizabeth  (1822),  1 
Hag.  186,  where  the  master  iuseitcd 
'*  or  elsewhere  '\in  articles ;  K\xdCouiUe6it 
ofHarofurt  (1824),  1  Hag.  248.  (On  ii 
contract  to  ''V.  -D.  Land  and  elsewhere 
back  to  London,"  forfeiture  of  wages 
not  incurred  by  refusal  of  seamen  tu 
work  during  voyage  to  Rotterdam. ) 
Frazer  v.  Hatton  (1857),  2  C.  B. 
N.  S.  512.  (Articles  which  required 
the  plaintiif,  a  seaman,  to  go  ''from 
Liverpool  to  the  West  Coast  of 
Africa  and  back,  or  for  a  term  not  to 
exceed  three  years,"  not  invalid 
under  13  &  14  Vict.  c.  93  for 
being  in  the  alternative ;  a  pro- 
vision, "tlie  crew,  if  required,  to  be 
transferred  to  any  other  ship  in  the 
same  employ,"  not  invalid.) 

(i)  In  AnnU  Sfuncood  (1S65),  12 
L.  T.  N.  S.  582,  the  Court  refused  to 
iuforce  against  a  seaman  a  stipulation 
that  he  should  be  paid  in  United 
States  currency,  or  its  equivalent. 
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(7.)  Any  regulations  as  to  condact  on  board,  and  as  to  fines,  short 
allowance  of  provisions,  or  other  lawful  punishments  for 
misconduct,  which  have  been  sanctioned  by  the  Board  of 
Trade  as  regulations  proper  to  be  adopted,  and  which  the 
parties  agree  to  adopt :  {k) 
And  every  such  agreement  shall  be  so  framed  as  to  admit  of  stipulatioiu^ 
to  be  adopted  at  the  will  of  the  master  and  seaman  in  each  case,  u  to 
advance  and  allotment  of  wages,  and  may  contain  any  other  stipuktioDs 
which  are  not  contrary  to  law  :  Provided  that  if  the  master  of  any  ship 
belonging  to  any  British  possession  has  an  agreement  with  his  dew  made 
in  due  form  according  to  the  law  of  the  possession  to  which  such  diip 
belongs  or  in  which  her  crew  were  engaged,  and  engages  single  seamen 
in  the  United  Kingdom,  such  seamen  may  sign  the  agreement  so  madSf 
and  it  shall  not  be  necessary  for  them  to  sign  an  agreement  in  the  form 
sanctioned  by  the  Board  of  Traile  (/). 

150.  In  the  case  of  all  foreign-going  ships,  in  whatever  part  of  Her 
Majesty's  dominions  the  same  are  registered,  the  following  rules  shall  be 
observed  with  respect  to  agreements  ;  (that  is  to  say), 

(1.)  Every  agreement  made  in  the  United  Kingdom  (except  in  such, 
cases  of  agreements  with  substitutes  as  are  hereinafter  sped- 
ally  provided  for)  shall  be  signed  by  each  seaman  in  the 
presence  of  a  shipping  master  : 
(2.)  Such  shipping  master  shall  cause  the  agreement  to  be  read  OYer 
and  explained  to  each  seaman,  or  otherwise  ascertain  that 
each  seaman  understands  the  same  before  he  signs  it,  and 
shall  attest  each  signature  : 
(3.)  When  the  crew  is  tirst  engaged  the  agreement  shall  be  signed 
in  duplicate,  and  one  part  shall  be  retained  by  the  shipping 
master,  and  the  other  part  shall  contain  a  special  place  or 
fonu  for  the  descriptions  and  signatures  of  substitutes  or 
persons  engaged  subsequently  to  the  lirst  departure  of  the 
ship,  and  shall  be  delivered  to  the  master  : 
(4.)  In  the  case  of  substitutes  engaged  in  the  place  of  seamen  who 
have  duly  signed  the  agreement,  and  whose  services  are  lost 
within  twenty-four  hours  of  the  ship's  putting  to  sea  by 
death,  desertion,  or  other  unforeseen  cause,  the  engagement 
shall,  when  practicable,  be  made  before  some  shipping  master 
duly  api)ointed  in  the  manner  hereinbefore  specified ;  and 
whenever  such  last-mentioned    engagement    cannot  be  so 
made,  the  master  shall,  before  the  ship  puts  to  sea,  if  prac- 
ticable, and  if  not,  as  soon  afterwards  as  possible,  cause  the 
agreement  to  be  read  over  and  explained  to  the  seamen ;  and 

(At)  See  Boyd's  Merchant  Shipping  to  obligation  of   shipowner  to  crew 

LawHy  p.  137,  and  43  ii  ii  Vict.  c.  16,  to  use   reasouablo    eil'orts   to  secoN 

8.  3.  Beawortliiness. 

(0  39    k  40  Vict  c.  80,  b.  5,  as 
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tke  seamen  shaU  thereupon  sign  the  same  in  the  presence  of 
a  witness,  who  shall  attest  their  signatures. 

165.  Any  seaman  may  bring  forward  evidence  to  prove  the  contents 
of  any  agreement  or  otherwise  to  support  his  case,  without  producing  or 
giving  notice  to  produce  the  agreement  or  any  copy  thereof. 

166.  The  master  shall  at  the  commencement  of  every  voyage  or 
engagement  cause  a  It^ble  copy  of  the  agreement  (omitting  the  signa- 
tures) to  be  placed  or  posted  up  in  such  part  of  the  ship  as  to  be  accessible 
to  the  crew,  and  in  default  shall  for  each  otl'ence  iucur  a  penalty  not 
exceeding  five  pounds. 

167.  Any  seaman  who  has  signed  an  agreement,  and  is  afterwards 
discharged  before  the  commencement  of  the  voyage,  or  before  one 
month's  wages  are  earned,  without  fault  on  his  pait  justifying  such  dis- 
charge (m)  and  without  his  consent,  shall  be  entitled  to  receive  from  the 
master  or  owner,  in  addition  to  any  wages  he  may  have  earned,  due 
compensation  for  the  damage  thereby  caused  to  him,  not  exceeding  one 
month's  wages,  and  may,  on  adducing  such  evidence  as  the  Court 
liearing  the  case  deems  satisfactory  of  his  having  been  so  improperly 
discharged  as  aforesaid,  recover  such  compensation  as  if  it  were  wages 
duly  earned  (n). 

Allotment  of  Wages, 

168.  All  stipulations  for  the  allotment  of  any  part  of  the  wages  of  a 
seaman  during  his  absence  which  are  made  at  the  commencement  of  the 
voyage  shall  be  inserted  in  the  agreement,  and  shall  state  the  amounts 
and  times  of  the  payments  to  be  made ;  and  all  allotment  notes  shall 
be  in  forms  sanction^  by  the  Board  of  Trade  (o). 

169.  The  wife  ( j?),  or  the  father  or  mother,  or  the  grandfather  or  grand- 
mother, or  any  child  or  grandchild,  or  any  brother  or  sister  of  any 
seaman  in  whose  favour  an  allotment  note  of  part  of  the  wages  of  such 


(m)  See  BobineU  v.  The  EieUr 
(1799),  2  C.  Bob.  263,  as  to  drunken- 
ness, neglect  of  duty,  and  disobe- 
dience, being  ground]^  of  discharge. 
See  as  to  forfeiture  of  wages,  p.  560. 

(n)  Sec.  188. 

(o)  See  Boyd's  Merchant  Shipping 
Laws,  155.  This  does  not  aifect 
advance  notes  (48  k  44  Viet  c.  16, 
s.  2  (3).  As  to  payment  of  allotment 
notes,  McKune  v.  Joynson  (1858),  5 
C.  B.  N.  S.  218,  where  (Willes,  J.,  dis- 
senting) it  was  held  that  a  person  who 
had  given  for  an  advance  note  £3  15«. 
in  cash,  and  £2  Ids.  in  clothes,  was 
entitled  to  sue  on  a  note  **to  pay  to 
any  person  who  shall  advance  to  B. 
H.  on  this  agreement  the  sum  of  £6." 


ip)  Meaicreid  v.  fFest  (1876),  L. 
B.  1  Q.  B.  D.  428 ;  46  L.  J.  M.  C. 
91  ;  34  L.  T.  353 ;  24  W.  K  713. 
(Appellant,  registered  owner  of  u 
ship,  entered  into  a  charter  party  with 
H.  by  which  he  demiHed  a  ship  to  H. 
for  a  stipulated  period,  and  parted 
with  all  control  over  it.  H.  took 
possession  of  the  ship,  and  appointed 
a  master,  who  engaged  the  respond- 
ent's husband,  and  gave  her  an  allot- 
ment note,  requiring  the  charterer 
to  pay  her  £6  out  of  her  husband's 
wages.  H.  ]>aid  several  instalments, 
but  became  insolvent :  held  that  the 
appellant,  though  registered  owner, 
was  not  liable  to  pay  the  arrean  due 
under  the  note.) 
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seaman  is  made,  may,  tmless  the  seaman  is  shown  in  manner  hereinafter 
mentioned  to  have  forfeited  or  ceased  to  be  entitled  to  the  wages  oat  of 
which  the  allotment  is  to  be  paid,  and  subject,  as  to  the  wife,  to  the 
provision  hereinafter  contained,  sue  for  and  recover  the  samB  allotted 
by  the  note  when  and  as  the  same  are  made  payable,  with  costa^  from 
the  owner  or  any  agent  who  has  authorized  the  drawing  of  the  note, 
either  in  the  County  Court  or  in  the  summary  manner  in  which  seamen 
are  by  this  Act  enabled  to  sue  for  and  recover  wages  not  exceeding  fifty 
pounds ;    and  in  any  such  ]>roceeding  it  shall  be  sufficient  for  the 
claimant  to  prove  that  he  or  »he  is  the  person  mentioned  in  the  note^ 
and  that  the  note  was  given  by  the  owner  or  by  the  master  or  some 
other  autliorized  agent ;  and  the  seaman  shall  be  presumed  to  be  dnlf 
earning  his  wages,  unless  the  contrary  is  shown  to  the  satisfaction  of  the 
Court,  eitlier  by  the  official  statement  of  the  change  in  the  crew  camed 
by  his  absence  made  and  signed  by  the  master,  as  by  this  Act  is  required, 
or  by  a  duly  certified  copy  of  some  entry  in  the  official  log  book  to  the 
effect  that  he  has  left  the  ship,  or  by  a  credible  letter  from  the  master 
of  the  ship  to  the  same  effect,  or  by  such  other  evidence,  of  whaterer 
description,  as  the  Court  in  its  absolute  discretion  considers  sufficient 
to  show  satisfactorily  that  the  seaman  has  ceased  to  be  entitled  to  the 
wages  out  of  which  the  allotment  is  to  be  paid  :  Provided  that  the  wife 
of  any  seaman  who  deserts  her  children,  or  so  misconducts  herself  as  to 
be  undeserving  of  support  from  her  husband,  shall  thereupon  forfeit  ail 
right  to  further  payments  of  any  allotment  of  his  wages  which  has  been 
made  in  her  favour. 

Discharge  and  Paipneiit  of  Wages. 

Sections  170 — 176  deal  with  the  discharge  of  seamen  and  payment  of 
wages.  Discharge  of  seamen  in  the  United  Kingdom  from  foreign-going 
ships  is  to  be  made,  and  such  seamen  are  to  receive  their  wages,  in  the 
l)resence  of  a  shipping  master  (sect  170).  Every  master  before  paying 
off  or  discharging  any  seaman  shall  deliver  a  full  and  true  account  of 
wages  and  all  deductions  (sect.  171,  and  43  &  44  Vict,  c  116,  s.  4). 
Upon  the  discharge  of  any  seaman,  or  upon  payment  of  his  wages,  the 
master  shall  sign  and  give  a  ceitificiite  of  discharge  in  a  form  sanctioned 
by  the  Board  of  Trade  (sect.  172  ;  see  also  43  &  44  Vict.  c.  16,  s.  4). 

Sections  177  to  180  deal  with  the  remittance  of  wages  of  seamen  and 
apprentices  to  their  relatives  or  other  persons  by  means  of  money  orders, 
and  with  the  establishment  of  savings  banks  for  seamen. 

Legal  Rights  to  Wages, 

181.  A  seaman's  right  to  wages  and  provisions  shall  be  taken  to  com- 
mence either  at  the  time  at  which  he  commences  work  or  at  the  tiro* 
specified  in  the  agreement  for  his  commencement  of  work  or  presence 
on  board,  whichever  first  happens. 

182.  No  seaman  shall  by  any  agreement  forfeit  his  lien  upon  the  ahip) 
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or  be  deprived  of  any  remedy  for  the  recovery  of  his  wages  to  which  he 
would  otherwise  have  been  entitled ;  and  every  stipulation  in  any  agree- 
ment inconsistent  with  any  provision  of  this  Act,  and  every  stipulation 
by  which  any  seaman  consents  to  abandon  his  right  to  wages  in  the  case 
of  the  loss  of  the  ship,  or  to  abandon  any  right  which  he  may  have  or 
obtain  in  the  nature  of  salvage,  shall  be  wholly  inoperative  (r). 

183.  No  right  to  wages  shall  be  dependent  on  the  earning  of  freight ; 
and  every  seaman  and  apprentice  who  would  be  entitled  to  demand  and 
recover  any  wages  if  the  ship  in  which  he  has  served  had  earned  freight, 
shall,  subject  to  all  other  rules  of  law  and  conditions  applicable  to  the 
case,  be  entitled  to  claim  and  recover  the  same,  notwithstanding  that 
freigiht  has  not  been  earned ;  but  in  all  cases  of  wreck  or  loss  of  the  ship, 
proof  that  he  has  not  exerted  himself  to  the  utmost  to  save  the  ship, 
cargo,  and  stores  shall  bar  his  claim. 

186.  No  seaman  or  apprentice  shall  be  entitled  to  wages  for  any 
period  during  which  he  unlawfully  refuses  or  neglects  to  work  when 
required,  whether  before  or  after  the  time  fixed  by  the  agreement  for  his 
b^^inning  work,  nor,  unless  the  Court  hearing  the  case  otherwise  directs, 
for  any  period  during  which  he  is  lawfully  imprisoned  for  any  offence 
conunitted  by  him. 

187.  The  master  or  owner  of  every  ship  shall  pay  to  every  seaman  («) 
his  wages  within  the  respective  periods  following  ;  (that  is  to  say),  in  the 
case  of  a  home  trade  ship  within  two  days  after  the  termination  of  the 
agreement  or  at  the  time  when  such  seaman  is  discharged,  whichever 
first  happens ;  and  in  the  case  of  aU  other  ships  (except  ships  employed 
in  the  Southern  Whale  Fishery  or  on  other  voyages  for  wldch  seamen 
by  the  terms  of  their  agreement  are  wholly  compensated  by  shares  in 
the  profits  of  the  adventure)  within  three  days  after  the  cargo  has  been 
delivered,  or  within  five  days  after  the  seaman's  discharge,  whichever 
first  happens ;  and  in  all  cases  the  seaman  shall  at  the  time  of  his  dis- 
charge be  entitled  to  be  paid  on  account  a  sum  equal  to  one-fourth  part 
of  the  balance  due  to  him ;  and  every  master  or  owner  who  neglects 
or  refuses  to  make  payment  in  manner  aforesaid,  without  sufficient 
eaose,  shall  pay  to  the  seaman  a  sum  not  exceeding  the  amount  of  two 
days'  pay  for  each  of  the  days,  not  exceeding  ten  days,  during  whicli 
payment  is  delayed  beyond  the  respective  periods  aforesaid,  and  such 
ram  shall  be  recoverable  as  wages. 


(r)  See  8.  18  of  25  &  26  Vict  c. 
63.  This  section  is  aimed  against 
unignment  of  riglits  aft«r  as 
well  as  before  salvage  services 
rendered.  The  Bosario  (1876),  L. 
R.  2  P.  D.  41  ;  46  L.  J.  A.  52. 
This  section  does  not  fetter  the  dis- 
cretion of  the  Court  as  to  such  agree- 
ments ;  they  are  in  the  same  position 
as  they  were  before  any   legislation. 


The  Ganges  (1869),  L.  R.  2  A.  &  E. 
370  ;  see  as  to  liens  having  priority 
over  seamen's,  the  Elin  (1882),  51  ll 
J.  r.  k  A.  77. 

(«)  blaster  within  this  section, 
Princess  Helena  (1861),  Lush.  191. 
The  Fleur  de  Lis  (1865),  L.  R.  1  A. 
&  £.  49.  (A  master  ought  to  furnish 
accounts  before  bringing  his  suit  for 
wages  and  disbursements.) 


i 


Mode  of  Eeamcring  Waget. 

18S.  Any  Bcaman  or  apprentice,  or  ftuy  peraon  dnly  dullioriied  on  hii 
behalf,  way  aue  in  a.  aunimiiry  manner  before  any  tvn  jiuticKi  uf  tk 
peace  noting  in  ot  near  to  the  place  at  which  the  ^ervicii  lus  tenniaikd, 
or  at  which  the  Beanian  or  uppreucicc  has  been  discharged,  or  at  whkli 
any  person  upon  whom  the  claim  is  made  ii^  or  Kddes,  or  in  SwIImJ 
either  befoiv  any  euch  justices  or  before  the  ehcriff  of  the  county  witUn 
which  any  such  place  ie  Bitnatcd,  for  any  amount  of  vage*  due  tn  task 
seanmn  or  ajipreutice  not  exceeding  fifty  pounds  over  and  above  ihewW 
of  any  proceeding  for  tlie  recovery  thereof,  so  soon  us  the  same  beranw 
payable ;  and  every  order  made  by  such  justices  or  sheriff  in  the  miUa 
shall  be  linol. 

189.  No  suit  (f)  or  proceeding  for  the  recovery  of  n-ages  under  ihemii 
of  fifty  poundfi  etutll  be  instituted  by  or  on  behalf  of  any  uMaatx 
apprentice  iu  any  Court  of  Admimlly  or  Vice- Admiralty,  or  in  ttt 
Court  of  Seudon  in  Scotlanif,  or  in  any  Bupeiior  court  of  lecord  in  He) 
Majesty's  dominions,  unless  the  owner  of  the  ship  is  adjudged  bttkupi 
or  declared  insolvent,  or  unless  the  aliip  is  under  arrest  or  ia  sold  bytk 
authority  of  any  such  Court  as  aforesaid,  or  unless  any  justices  wliuj; 
under  the  authority  of  this  Act  refer  the  cose  to  be  adjudged  hyndi 
Court,  or  Hjileas  neitlier  the  owner  nor  master  is  or  reside*  (u)  iriilii« 
twenty  miles  of  tiie  place  where  the  Eeamuu  or  appn.'utice  is  disdiugcd 
or  put  ashore. 

lUl).  No  seaman  who  ja  engaged  for  a  voynti^  or  engagement  whicb  is 
to  lermimitc  in  the  Uuitt-d  Klnydom  shall  lie  entitli-iL  lo  sue  in  an? 
court  abroad  for  wages,  unless  he  is  discharged  with  such  sanction  u 
herein  retLuired  and  with  the  written  consent  of  the  master,  or  provw 
Huch  ill-U!!age  on  the  part  of  the  master  or  by  his  authority  as  to  wunnt 
reasonable  apprehension  of  danger  to  the  life  of  such  seaman  if  he  were 
to  remain  on  boanl  i  but  if  any  seaman  on  his  return  to  the  Uniled 
Kingdom  proves  that  the  master  or  owner  has  been  guilty  of  my 
conduct  or  default  which  but  lor  this  enactment  would  have  entitled  tiie 
seaman  to  sue  for  wages  before  tlie  termiuation  of  the  voyage  or  engage- 
nient,  he  shall  be  entitled  to  recover  in  addition  to  his  wages  such 
compensation  not  exceeding  twenty  pounds  as  the  Court  hearing  the 
case  thinks  reasonable. 

191.  Every  master  of  a  sliip  shall,  so  far  as  the  case  permits,  have  the 
same  rights,  liens,  and  remedies  for  the  recovery  of  his  wages  which  hy 
this  Act  or  by  any  hiw  or  custom  any  seaman,  not  being  a  master,  h^ 
for  the  recovery  of  his  wages  (i),  and  if  in  any  proceeding  in  any  Court 

(()  See  24  Vict.   c.   10,  s.  10,  and  («)  Tht  Blatmey.     (Placeofocti- 

31  &,  32  Vict.  c.  71,  ss.  3  &  9.     This  sional  liusiness  nut  a  residence  within 

section    applies     to     master.      The  meaning  ol  the  section.} 

Jllaktnty  tl8S9),  Siva.  42S.  {x)    £iee    us    to    this    soctiom   tb* 
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of  Admiralty  or  Vice- Admiralty  touching  the  claim  of  a  master  to  wages 
any  right  of  set-off  (t^)  or  counter-cLdm  is  set  up,  it  shall  be  lawful  for  such 
Court  to  enter  into  and  adjudicate  upon  all  questions  and  to  settle  all 
accounts  then  arising  or  outstanding  and  unsettled  between  the  parties 
to  the  proceeding,  and  to  direct  payment  of  any  balance  which  is  found 
to  be  due. 
Sections  192,  193  deal  with  relief  to  seamen's  families  out  of  poor 


Sections  194 — 204  deal  with  the  wages  and  effects  of  deceased  seamen. 
Masters  are  to  take  chai^  of  or  sell  the  effects  of  deceased  seamen  which 
are  on  board,  and  enter  the  same  and  a.  statement  of  the  wages  due  and 
deductions,  if  any,  in  the  official  log  (sect.  194).  Such  effects  and  wages 
are  to  be  paid  either  to  a  consul  or  to  a  shipping  master  with  full 
accounts  (sect  195). 

Sections  205—213  deal  with  leaving  seamen  abroad.  On  discharge  of 
seamen  abroad  by  sale  of  ship  or  otherwise,  and  whenever  the  service 
of  any  seaman  or  apprentice  belonging  to  a  British  ship  terminates  at 
any  place  out  of  Her  Majesty's  dominions,  the  master  shall  give  to  any 
sach  seaman  or  apprentice  a  certificate  of  discharge,  and  the  seaman  or 
apprentice  is  to  be  sent  home  at  the  expense  of  the  owner  (sect.  205). 
Forcing  seamen  on  shore  is  made  a  misdemeanor  (sect  206).  Distressed 
seamen  found  abroad  may  be  relieved  and  sent  home  at  the  public 
expense  (sect.  211)  (»),  and  masters  of  British  ships  are  compelled  to 
take  them  (sect  212). 

Sections  214—220  deal  with  volunteering  into  the  Navy.  "Any 
seaman  may  leave  his  ship  forthwith  for  the  purpose  of  entering  into 
the  naval  service  of  Her  Majesty,  and  such  leaving  his  ship  shall  not  be 
deemed  a  desertion  therefrom,  and  shall  not  render  him  liable  to  any 
punishment  or  forfeiture  whatever  "  (sect  214). 

Provisions,  Health,  and  Accommodation. 

Sections  221 — 231  deal  with  provisions,  health,  and  accommodation 
221.  Any  three  or  more  of  the  crew  of  any  British  ship  may  complain 
to  any  officer  in  command  of  any  of  Her  Majesty's  sliips,  or  any  British 
considar  officer,  or  any  shipping  master,  or  any  chief  officer  of  customs, 


Jiajah  of  Cochin  (1859),  Sw.  473. 
At  Common  Law  a  master  had  no 
lien  for  wages.  Smith  v.  Plummer 
(1818),  1  B.  &  Aid.  574  ;  BrisUno 
V.  WhUnwre  (1861),  81  L.  J.  Ch. 
467.  This  section  extends  to  masters 
of  foreign  ships.  Milford  (1858), 
Swa.  362. 

(v)  The  DaHng  (1868).  L.  R.  2  A. 
k  £.260.  (A  counterclaim  by  owner 
of  cargo  will  not  be  entertained  in  a 
suit  under  tins  section. )  Tlie  Princess 
HeUna{\%^\),  Lush.  190.     (Owners 


of  a  ship  refusad  to  pav  wages  due  to 
master,  unless  credited  with  certain 
salvage  money  received  by  master 
under  an  award,  and  kept  by  him  for 
his  share ;  the  master  refused  to 
account  for  a  subsequent  voyage 
except  on  condition  ot'  a  settlement 
for  former  voyage  without  reference  to 
salvage  money ;  payment  of  wages 
improperly  withheld. ) 

{z)  18  k  19  Vict,  c  91,  s.  16,  and 
25  k  26  Vict.  c.  63,  s.  22. 
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that  the  proyisions  or  water  for  the  use  of  the  crew  are  at  anj  time  of 
bod  quality,  unfit  for  use,  or  deficient  in  quantity ;  and  such  officer  n»j 
thereupon  examine  the  said  provisions  or  water,  or  cause  them  to  h 
examined,  &c. 

222.  If  the  officer  to  whom  any  such  complaint  as  last  aforesaid  is  nude 
certifies  in  such  statement  as  aforesaid  that  'there  was  no  reasonable 
ground  for  such  complaint,  each  of  the  parties  so  complaining  shall  be 
liable  to  forfeit  to  the  owner  out  of  his  wages  a  sum  not  exceeding  one 
week's  wages. 

223.  In  the  following  cases  ;  (that  is  to  say), 

(1.)  If  during  a  voyage  the  allowance  of  any  'of  the  proTiiioni 
which  any  seaman  has  by  his  agreement  stipulated  for  is 
reduced  (except  in  accordance  with  any  r^ulations  for  re- 
duction by  way  of  punishment  contained  in  the  agreement, 
and  also  except  for  any  time  during  which  such  seaman 
wilfully  and  without  sufficient  cause  refuses  or  neglects  to 
perform  his  duty,  or  is  lawfully  under  confinement  for  mia- 
conduct,  either  on  board  or  on  shore) ; 
(2.)  If  it  is  shown  that  any  of  such  provisions  are  or  have  daring 
the  voyage  been  bad  in  quality  and  unfit  for  use ; 
The  seaman  shall  receive  by  way  of  compensation  (a)  for  such  redaction 
or  bad  quality,  according  to  the  time  of  its  continuance,  the  following 
sums,  to  be  paid  to  him  in  addition  to  and  to  be  recoverable  as  wages ; 
(that  is  to  say), 

(1.)  If  his  allowance  is  reduced  by  any  quantity  not  exceeding  one- 
third  of  the  quantity  specified  in  the  agreement^  a  sum  not 
exceeding  fourpence  a  day ; 
(2.)  If  his  allowance  is  reduced  by  more  than  one-third  of  sach 

quantity,  eightpence  a  day ; 
(.3.)  In  respect  of  such  bad  quality  as  aforesaid,  a  sum  not  exceeding 
one  shilling  a  day  : 
But  if  it  is  shown  to  the  satisfaction  of  the  Court  before  which  the  case 
is  tried  that  any  provisions  the  allowance  of  which  has  been  reduced 
could  not  be  procured  or  supplied  in  proper  quantities,  and  that  proper 
and  equivalent  substitutes  were  supplied  in  lieu  thereof^  the  Court  shall 
take  such  circumstances  into  consideration,  and  shall  modify  or  refuse 
compensation  as  the  justice  of  the  case  may  require. 

Every  master  shall  keep  on  board  proper  weights  and  meaamiea  for 
the  purpose  of  determining  the  quantities  of  provisions  and  articles 
serv^  out  (sect.  225).  The  Board  of  Trade  and  local  marine  boarxls 
may  appoint  inspectors  of  medicines  to  see  that  ships  are  properly 

{a)  The  Josephine  (1856),  1  Swa.  SUel  (1854),  3  E.  A;  B.    402;  S3  L 

152.     (Crew  kept  on  short  allowanco  J.  Q.  B.  121 ;  see  also  84  k  35  Vict 

owing    to    unexpected    length     of  c.  110,  s.  7,  and  36  k  37  Vict.  c.  85, 

voyage,   entitled  to    compensation.)  s.  9. 
As  to  Common  Law  right,  Couch  v. 
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ivovided  (sect.  226).  Section  228  provides  for  expenses  of  medical 
attendance  and  subsistence  in  case  of  illness^  and  of  burial  in  case  of 
leath,  being  defrayed  by  owner  (6). 

If  any  seaman  or  apprentice  whilst  on  Ijoard  a  ship  states  to  the  master 
ihat  he  desires  to  make  complaint  to  a  justice  or  consular  officer  or  naval 
»fl&cer  he  is  to  be  allowed  to  go  ashore  (sect.  232). 

Protection  of  Seamen  from  Imposition, 

Sections  233 — 238  are  for  the  protection  of  seamen  from  imposition  (c). 

233.  No  wages  due  or  accruing  to  any  seamim  or  apprentice  shall  be 
mbject  to  attachment  or  arrestment  from  any  Court ;  and  every  payment 
>f  wages  to  seaman  or  apprentice  shall  be  valid  in  law,  notwithstanding 
my  previous  sale  or  assignment  of  such  wages,  or  of  any  attachment 
Acombrance,  or  arrestment  thereon ;  and  no  assignment  or  sale  of  such 
iTBges  or  of  salvage  made  prior  to  the  accruing  thereof  shall  bind  the 
party  making  the  same ;  and  no  power  of  attorney  or  authority  for  the 
receipt  of  any  such  wages  or  salvage  shall  be  irrevocable. 

234.  No  debt  exceeding  in  amoimt  five  shillings,  incurred  by  any  sea- 
man after  he  has  engaged  to  serve,  shall  be  recoverable  until  the  service 
igreed  for  is  concluded. 

Discipline, 

Sections  239 — 259  deal  with  discipline  ((Q. 

239.  Any  master  of  or  any  seaman  or  apprentice  belonging  to  any 
British  ship  who  by  wilful  breach  of  duty,  or  by  neglect  of  duty,  or  by 
reason  of  drunkenness,  does  any  act  tending  to  the  immediate  loss,  de- 
stniction,  or  serious  damage  of  such  ship,  or  tending  (e)  immediately  to 
endanger  the  life  or  limb  of  any  person  belonging  to  or  on  board  of 
Boch  ship,  or  who  by  wilful  breach  of  duty,  or  by  neglect  of  duty,  or  by 
reason  of  drunkenness,  refuses  or  omits  to  do  any  lawful  act  proper  and 
requisite  to  be  done  by  him  for  preserving  such  ship  from  immediate 
lofls,  destruction,  or  serious  damage,  or  for  preserving  any  person  belonging 
to  or  on  board  of  such  ship  from  immediate  danger  to  life  or  limb,  shall 
for  every  such  offence  be  deemed  guilty  of  a  misdemeanour. 

240.  Any  Court  having  Admiralty  jurisdiction  in  any  of  Her  Majesty's 
dominions  may,  upon  application  by  the  owner  of  any  ship  being  within 
the  jurisdiction  of  such  Court,  or  by  the  part  owner  or  consignee,  or  by 
the  agent  of  the  owner,  or  by  any  certificated  mate,  or  by  one-third  or 

(h)  See  Organ  v.  Brodie  (1854),  10  Leary  v.  Lloyd  (1860),  6  Jur.  N.  S. 

Ex.  449  ;  24  L.  J.  Ex.    70.      As  to  1246  ;  29  L.  J.  M.   C.  194  ;  3  E.  & 

this  section,   Secretary  of  Board  fif  E.  178. 

Tradt  v.  Sundhobn,  4  Asp.  196.  (r)  Reg,  v.  Gardner  (1859),   1  F. 

(c)  48  &  44  Vict  c.  16.  &  F.  669.     (Act  "tending  to,  Ac." 

{d)  The  sections  relating  to  disci-  need    not    be    followed    by    actual 

pline  apply  to  Brititih  ships  only.  loss.) 
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more  cf  the  crew  of  such  ship,  and  upon  proof  on  oath  to  the  satiafiictioD 
of  such  Court  that  the  (/)  removal  of  the  master  of  such  ship  is  neces- 
sary, remove  him  accordingly ;  and  may  also,  with  the  consent  of  the 
owner  or  his  agent,  or  the  consignee  of  the  ship,  or  if  there  is  no  owner 
or  agent  of  the  owner  or  consignee  of  the  ship  within  the  jurisdiction  of 
the  Court,  then  without  such  consent,  appoint  a  new  master  in  his  steid ; 
and  may  also  make  such  order,  and  may  require  such  security  in  leepect 
of  costs  in  the  matter,  as  it  thinks  fit. 

The  Board  of  Trade  may  cancel  or  suspend  certificates  of  master  or 
mate  in  certain  specified  cases  (sect  242). 

243.  Whenever  any  seaman  who  has  been  lawfully  engaged  or  iny 
apprentice  to  the  sea  service  commits  any  of  the  following  (offence^ 
he  shall  be  liable  to  be  punished  summarily  as  follows;    (that  i^ 
to  say), 

(1.)  For  desertion  (g)  he  shall  be  liable  [to  imprisonment  for  any  periol 


(/)  The  Royalist  (1863),  82  L.  J. 
P.  105.  (An  attempt  to  defraud  by 
master  justifies  removal.  The  power 
under  this  section  is  not  confined  to 
cases  mentioned  in  8.  239.  See  25  k 
26  Vict  c.  63,  8.  23.) 

ig)  43  &  44   Vict.   c.    16,  s.    10. 
Desertion     and     Forfeiture. — 
Limland  v.  StepJicn  (1801),    3   Esp. 
265.      (No  desertion  or  forfeiture  of 
wages  where  a  sailor  cannot  remain 
without  personal    danger   from  the 
violence     of    master.)      The    Pmrl 
0804),  5  C.  Rob.  224.     (Wages  for  a 
run  to  Hull  forfeited  by  leaving  ship  in 
the  Hnmber  before  arrival  at  Hull, 
though    master    consented.)      Befu- 
tnainer  v.    WhUcringhfim  (1815),   4 
Camp.  186.     (The  whole  wages  due 
when  vessel  detained  abroad  by  em- 
bargo, and  when  freight  was  earned, 
though  plaintiff  imprisoned  on  shore 
during  embargo.)     Castilia  (1822),  1 
Hag.  Ad.  59.  (No  forfeiture  for  leav- 
ing vessel  if  provisions  insufficient.) 
The^M//ner(1823),  iHag.  168.  (For- 
feiture of  wages  of  a  sailor,   who, 
hcing  allowed  to  perform  services  on 
shore,  refuses  to  return.)    The  Mi- 
nen-a  (1825),  1   Hag.   347.     (No  for- 
feiture of  wages  when  seamen,  taken 
upon  a   voyage  to  whieh  they  have 
not  agreed,  go  ashore  without  leave.) 
Train  v.  Bninel  (1827),  3  C.  &  P.  3. 
(No  forfeiture   when    captain  acted 
improperly,   and   set  crew    to   work 
after  refusal,  so  as  to  waive   forfei- 
ture, if  any.     *'  A  master  of  a  ship  is 


not  by  his  own  conduct  to  induce  a 
forfeiture  of  the  men's  wages ; "  Tenter 
den,  C.J.  The  Test  (1836X  8  Hag.  307. 
(No  deduction  of  waffcs  when  seaman 
went  ashore  before  deUverr  of  cmigo  or 
legal    discharge,    his    iliness    being 
a    reasonable    excuse.)      The   BlaJ» 
(1839),    1   W.   Rob.    73.      (No  for- 
feiture of  wages  for  jproes  insubordi- 
nation, the  crew  beinf;  intoxicated, 
and     drinking    not     having    been 
prevented   by  master    and   officers. 
Dr.  Lushin^n  dissented  from  Lord 
Stowell*s    (uctimi  that    "any  cause 
which  will  justify  a  master  in  dis- 
charging a  seaman  during  the  voyage, 
will  also  deprive  the  seaman  of  his 
wages. ")    The  Westmoreland  (1841 ), 
1  W.  Rob.  216.     (No  desertion  when 
sailors,  being  of  opinion  that  they  were 
not  bound  to  proceed  to  Holland,  as 
ordered,  went  on  shore  to  seek  ad- 
vice.)   Edxcard  v.  Trevelliek  (1854), 
4  E.  &  B.  59.     (No  desertion  when 
sailor  left,  having  just  and  reason- 
able cause  to  iear  that  he  would  be 
])unished  with  great  and  nnivason- 
able  cruelty.)    Button  v.   Thmnpstm 
(1869),  L.  R.  4  C.  P.  880.    (Plaintiff, 
a  mate  on  defendant's  vessel,  engaged 
to  serve  on  voyage  **  not  expected  to 
exceed  twelve  months,  under  articles 
in  pursuance  of  s.  104  ;  "  amount  of 
wa^es  per  calendar  month  £5  10«.  ; 
guilty  of  drunkenness  and  insubordi- 
nation on  voyage,  and  left  behind  at 
Sulina  owing  to  his  negligence  ;  no  de- 
sertion :  held  by  Byle^i  and  Montague 
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not  exceeding  twelveVeeks,  with  or  without  hard  labour]  (h), 
and  also  to  forfeit  all  or  any  part  of  the  clothes  and  effects  he 
leaves  on  board,  and  all  or  any  part  of  the  wages  or  emolu- 
ments which  he  has  then  earned,  and  also,  if  such  desertion 
takes  place  abroad,  at  the  discretion  of  the  Court,  to  forfeit 
all  or  any  part  of  the  wages  or  emoluments  he  may  earn  in 
any  other  ship  in 'which  he  may  be  employed  until  his  next 
return  to  the  United  Kingdom,  and  to  satisfy  auy  excess  of 
wages  paid  by  the  master  or  owner  of  the  ship  from  which 
he  deserts  to  any  substitute  engaged  in  his  place  at  a  higher 
rate  of  wages  than  the  rate  stipulated  to  be  paid  to  him  : 

(S.)  For  neglecting  or  refusing,  without  reasonable  cause,  to  join 
his  ship,  or  to  proceed  to  sea  in  his  ship,  or  for  absence  with- 
out leave  at  any  time  within  twenty-four  hours  of  the  ship's 
sailing  from  any  port  either  at  the  commencement  or  during 
the  progress  of  any  voyage,  or  for  absence  at  any  time  with- 
out leave  and  without  sufficient  reason  from  his  ship  or  from 
his  duty  not  amounting  to  desertion  or  not  treated  as  such  by 
the  master,  he  shall  be  liable  [to  imprisonment  for  any  period 
not  exceeding  ten  weeks,  with  or  without  hard  labour, 
and  also,  at  the  discretion  of  the  Court]  (i),  to  forfeit  out 
of  his  wages  a  sum  not  exceeding  the  amount  of  two  days' 
pay,  and  in  addition  for  every  twenty-four  hours  of  absence 
either  a  sum  not  exceeding  six  days'  pay,  or  any  expenses 
which  have  been  properly  incurred  in  hiring  a  substitute  : 

(3.)  For  quitting  the  ship  without  leave  after  her  arrival  at  her 
port  of  delivery  and  before  she  is  placed  in  security,  he  shall 
be  liable  to  forfeit  out  of  his  wages  a  sum  not  exceeding  ono 
month's  pay : 

(-L)  For  wilful  disobedience  to  any  lawful  command  he  shall  be 
liable  to  imprisonment  for  any  period  not  exceeding  four 
weeks,  with  or  without  hard  lalK)ur,  and  also,  at  the  discre- 
tion of  the  Court,  to  forfeit  out  of  his  wages  a  sum  not 
exceeding  two  days'  pay  : 

(5.)  For  continued  wilful  disobedience  to  lawful  commands,  or  con- 
tinued wilful  neglect  of  duty,  he  shall  be  liable  to  imprison- 
ment for  any  periotl  not  exceeding  twelve  weeks,  with  or 
without  hard  labour,  and  also,  at  the  discretion  of  the  Court, 
to  forfeit  for  every  twenty-four  hours'  continuance  of  such 
disobedience  or  neglect  either  a  sum  not  exceeding  six  days' 
pay,  or  any  expenses  which  have  been  properly  incurred  in 
hiring  a  substitute  : 

th,  J  J.,  that  he  was  entitled  to  16,  s.  12. 

ive  wages  up  to  time  of  being  loft  (i)  KeiMsalcd  by  43  k  44  Vict.  c. 

ind  ;  Brett,  J.,  dissenting.)  16,  s.  12. 

i)  Repealed  by  43  &  44  Vict,  c 

0  o 
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(6.)  For  assaulting  any  master  or  mate  be  shall  be  liable  to  im- 
prisonment for  any  period  not  exceeding  twelve  weeks,  with 
or  without  hard  labour  : 
(7.)  For  combining  with  any  other  or  others  of  the  crew  to  disobejr 
lawful  commands,  or  to  neglect  duty,  or  to  impede  the 
navigation  of  the  ship  or  the  progress  of  the  voyage,  he  shall 
be  liable  to  imprisonment  for  any  period  not  exceeding 
twelve  weeks,  with  or  without  hard  labour : 
(8.)  For  wilfully  damaging  the  ship,  or  embezzling  or  wilfully 
damaging  any  of  her  stores  or  cargo,  he  shall  be  liable  to 
forfeit  out  of  his  wages  a  sum  equal  in  amount  to  the  loss 
thereby  sustained,  and  also,  at  the  discretion  of  the  Court,  to 
imprisonment  for  any  period  not  exceeding  twelve  weda, 
with  or  ^lithout  hard  labour : 
(9.)  For  any  act  of  smuggling  of  which  he  is  convicted,  and  wheiel^ 
loss  or  damage  is  occasioned  to  the  master  or  owner,  he  ihill 
be  liable  to  pay  to  such  master  or  owner  such  a  sum  as  is 
sufficient  to  reimburse  the  master  or  owner  for  such  kw  or 
damage  ;  and  the  whole  or  a  proportionate  part  of  hia  wages 
may  be  retained  in  satisfaction  or  on  account  of  suchltahilitfi 
without  prejudice  to  any  further  remedy. 
Entry  of  offences  enumerated  in  sect.  243  shall  be  made  in  the  official 
log-book,  and  the  offender  shall  be  furnished  with  a  copy  of  the  entiy, 
or  it  shall  be  read  over  to  him,  and  his  reply,  if  any,  shall  also  he 
entered  (sect.  244).    The  master,  or  mate,  or  owner  may  apprehend 
deserters  without  warrant  (sect.  246)  (k),  and  deserters  may  be  sent  on 
board  in  lieu  of  being  imprisoned  (sect  247)  (Q. 

Sects.  260 — 266  provide  for  the  summoning  of  Naval  Courts  on  tiie 
high  seas  or  abroad.  Such  courts  have  power  to  supersede  the  master; 
to  discharge  a  seaman  ;  to  forfeit  wages ;  to  decide  disputes  as  to  wages, 
fines,  or  forfeitures  ;  to  direct  costs  incurred  by  master  or  owner  in  pro* 
curing  the  imprisonment  of  a  seaman  or  apprentice  to  be  paid  otttol 
wages,  &c.  (sect.  263). 

Sects.  267 — 270  deal  with  crimes  committed  on  the  high  seas  or 
abroad.  All  offences  committed  by  British  seamen  abroad,  either  ashore 
or  afloat,  are  within  Admiralty  jurisdiction. 

Registration  of  and  Rtttims  Respecting  Seamen, 

Sects.  271 — 279  deal  with  registration  and  returns  respecting  sea- 
men. For  all  ships  lists  are  to  be  made  out  containing  certain  par- 
ticulars, and,  among  others — 

(3.)  The  Christian  names,  surnames,  ages,  and  places  of  birth  o^ 
all  the  crew,  including  the  master  and  apprentices ;  thei^ 

(Jc)  Sects.  246  and  248,  repealed  hy  (I)  See  43  k  44  Vict,  c  16,  ss.  1^ 

43  &  44  Vict.  c.  16,  s.  12.  and  12. 
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qualities  on  board,  their  last  ships,  or  other  employments, 
and  the  dates  and  places  of  their  joining  the  ship  : 
(4.)  The  names  of  any  members  of  the  crew  who  have  died  or  other- 
wise ceased  to  belong  to  the  ship,  with  the  times,  places, 
causes,  and  circumstances  thereof : 
(5.)  The  names  of  any  members  of   the  crew  who  have  been 
maimed  or  hurt,  with  the  times,  places,  causes,  and  circum- 
stances thereof : 
(6.)  The  wages  due  to  any  of  the  crew  who  have  died,  at  the  time 

of  their  respective  deaths  : 
(7.)  The  clothes  and  other  effects  belonging  to  any  of  the  crew  who 
have  died,  with  a  statement  of  the  manner  in  which  they 
have  been  dealt  with,  and  the  money  for  which  any  of  them 
have  been  sold  (sect.  273). 
Sects.  280 — 287  deal  with  official  logs.    They  are  to  be  kept  in  forms 
sanctioned  by  the  Board  of  Trade  (sect  280).    The  entries  required  in 
the  official  log  include  every  legal  conviction  of  any  member  of  the  crewy 
every  offence  committed  by  any  member  of  the  crew  for  which  it  is 
intended    to   prosecute  or    enforce   a   forfeiture,    punishments,  con- 
duct of  each  of  crew,  illness  or  injury  happening  to  every  member  of  the 
crew,  names  of  seamen  or  apprentices  quitting  the  ship,  amount  of  wages 
due  to  men  entering  the  navy,  amount  of  wages  due  to  deceased  seamen, 
tale  of  deceased  men's  effects  (282). 


30  &  31  VICT.  c.  124  (1867). 

An  Act  to  amend  "  The  Merchant  Shipping  Act,  1854." 

Sect.  4.  (1.)  The  Board  of  Trade  shall  from  time  to  time  issue  and 
cause  to  be  published  scales  of  medicines  and  medical  stores  suitable  for 
different  ships  and  voyages,  and  shall  also  prepare  or  sanction  a  book  or 
books  containing  instructions  for  dispensing  the  same  :  (2.)  The  owners 
of  every  ship  navigating  between  the  United  Kingdom  and  any  place 
out  of  the  same  shall  provide  and  cause  to  be  kept  on  board  such  ship  a 
supply  of  medicines  and  medical  stores  in  accordance  with  the  scale 
appropriate  to  the  said  shij),  and  also  a  copy  of  the  said  book  or  of  one  of 
the  said  books  containing  instructions  :  (3.)  No  lime  or  lemon  juice 
shall  be  deemed  fit  and  proper  to  be  taken  on  board  any  such  ship,  for 
the  use  of  the  crew  or  passengers  thereof,  iinless  the  same  has  been 
obtained  from  a  bonded  warehouse  for  and  to  be  shipped  as  stores,  &c. 

7.  Whenever  it  is  shown  that  any  seaman  or  apprentice  who  is  ill 
has,  through  the  neglect  of  the  master  or  owner,  not  been  provided  with 
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proper  food  and  water  according  to  his  agreement,  or  with  sueh  accom- 
modation, medicines,  medical  stores,  or  anti-scorbutics  as  are  required 
by  the  principal  Act  or  by  this  Act,  then,  unless  it  can  be  shown  that  the 
illness  has  been  produced  by  other  causes,  the  owner  or  master  shall  be 
liable  to  pay  all  expenses  properly  and  necessarily  incurred  by  retion 
of  such  illness  (not  exceeding  in  the  whole  three  months'  wages),  &e. 

8.  Where  a  seaman  is  by  reason  of  illness  incapable  of  performing  bii 
duty,  and  it  is  proved  that  such  illness  has  been  caused  by  his  own  irilfbl 
act  or  default,  he  shall  not  be  entitled  to  wages  for  the  time  duing 
which  he  is  by  reason  of  such  illness  incapable  of  performing  his  datjr. 

9.  The  following  rules  shall  be  observed  with  respect  to  accommoda- 
tion on  board  British  ships  (that  is  to  say), 

(1.)  Every  place  in  any  ship  occupied  by  seamen  or  apprentioei, 
and  appropriated  to  their  use,  shall  have  for  eveiy  sach  sei- 
man  or  apprentice  a  space  of  not  less  than  seventy-two  eabie 
feet,  and  of  not  less  than  twelve  superficial  feet,  measured  on 
the  deck  or  floor  of  such  place  : 

(2.)  Every  such  place  shall  be  such  as  to  make  the  space  afoieeiid 
available  for  the  proper  accommodation  of  the  men  who  ne 
to  occupy  it,  shall  be  securely  constructed,  properly  lighted 
and  ventilated,  properly  protected  from  weather  and  8ea,  and 
as  far  as  practicable  properly  shut  off  and  protected  to 
effluvium  which  may  be  caused  by  caigo  or  bilge  water. 

10.  (1.)  At  any  port  where  there  is  a  local  marine  board  the  local 
marine  board,  and  at  other  porta  in  the  United  Kingdom  the  Board  of 
Trade,  may  appoint  a  medical  inspector  of  seamen.  (2.)  Such  medical 
inspector  of  seamen  shall,  on  application  by  the  owner  or  master  of  any 
ship,  examine  any  seaman  applying  for  employment  in  such  ship,  and 
shall  give  to  the  superintendent  of  the  mercantile  marine  office  a  report 
under  his  hand  stating  whether  such  seaman  is  in  a  fit  state  for  duty  at 
sea,  &c. 


84  &  85  VICT,  c.  110  (1871). 
An  Act  to  ameiid  the  Merchaiit  Shipping  Acts, 

Masters  and  Seamen  (Part  TIL  of  "Merchant  Shipping  Act,  1854"). 

Sect  7.  Whenever  in  any  proceeding  against  any  seaman  or  apprenb* 
belonging  to  any  ship  for  desertion,  or  for  neglecting  or  refusing  to  P^ 
or  to  proceed  to  sea  in  his  ship,  or  for  being  absent  from  or  quitnng 
the  same  without  leave,  it  is  alleged  by  one-fourth  of  the  seamen 
belonging  to  such  ship,  or,  if  the  number  of  such  seamen  exceed  twenty, 
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bj  not  less  than  five  such  seamen,  that  such  ship  is  by  reason  of  unsea 
worthiness,  overloading,  improper  loading;  defective  equipment,  or  for 
any  other  reason,  not  in  a  fit  condition  to  proceed  to  sea,  or  that  the 
ftseommodation  in  such  ship  is  insufficient,  the  Court  having  cogni- 
zance of  the  case  shall  take  such  means  as  may  be  in  their  power  to 
satiafy  themselves  concerning  the  truth  or  untruth  of  such  allegation, 
and  shall  for  that  purpose  receive  the  evidence  of  the  person  or  persons 
making  the  same  and  shall  have  power  to  summon  any  other  witnesses 
whose  evidence  they  may  think  it  desirable  to  hear ;  the  Court  shall 
thereupon,  if  satisfied  that  the  allegation  is  groundless,  proceed  to 
abjudicate,  but  if  not  so  satisfied  shall  cause  such  ship  to  be  surveyed. 

Provided  that  no  seaman  or  apprentice  charged  with  desertion,  or  with 
quitting  his  ship  without  leave,  [shall  have  any  right  to  apply  for  a 
survey  under  this  section  unless  previously  to  his  quitting  his  ship  he 
has  complained  to  the  master  of  the  circumstances  so  alleged  in 
justification,  &c. 

8.  Any  naval  court  may,  if  they  think  fit,  direct  a  survey  of  any  ship 
which  is  the  subject  of  an  investigation  held  before  them,  &c 


86  &  87  VICT.  c.  86  (1878). 
An  Act  to  amend  the  Merchant  Shipping  Acts. 

Matters  and  Stamen  (Part  III.  of  "  Merchant  Shipping  Act,  1854  "). 

Sect  9.  If  a  seaman  or  apprentice  belonging  to  any  ship  is  detained 
on  a  charge  of  desertion  or  any  kindred  ofience,  and  if  upon  a  survey  of 
the  ship  being  made  imder  section  seven  of  the  ''Merchant  Shipping  Act, 
1871,'*  it  is  proved  that  she  is  not  in  a  fit  condition  to  proceed  to  sea,  or 
that  her  accommodation  is  insufficient,  the  owner  or  master  of  the  ship 
shall  be  liable  to  pay  to  such  seaman  or  apprentice  such  compensation 
for  his  detention  as  the  Court  having  cognizance  of  the  proceedings  may 
award. 
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39  &  40  VICT.  c.  80  (187G). 
An  Act  to  amend  the  Merchant  Shipping  Acts, 

Unseaworihy  Ships, 

Sect.  5.  In  every  contract  of  service,  expressed  or  implied,  between 
the  owner  of  a  ship  and  the  master  or  any  seaman  thereof,  and  in  ereiy 
instrument  of  apprenticeship  whereby  any  person  is  bound  to  serve  is  an 
apprentice  on  board  any  ship,  there  shall  be  implied,  notwithstanding 
any  agreement  to  the  contrary,  an  obligation  on  the  owner  of  the  ship 
that  the  owner  of  the  ship,  and  the  master,  and  every  agent  dai^ 
with  the  loading  of  the  ship,  or  the  preparing  thereof  for  sea,  or  tbe 
sending  thereof  to  sea,  shall  use  all  reasonable  means  to  insure  the  aei- 
worthiness  of  the  ship  for  the  voyage  at  the  time  when  the  voyage  oom- 
niences,  and  to  keep  her  in  a  seaworthy  condition  for  the  voyage  during 
the  same  :  Provide^],  that  nothing  in  this  section  shall  subject  the  owner 
of  a  ship  to  any  liability  by  reason  of  the  ship  being  sent  to  sea  in  in 
unseaworthy  state  where,  owing  to  special  circumstances,  the  so  sending 
thereof  to  sea  is  reasonable  and  justifiable  (m). 


43  &  44  VICT,  c.  16. 

An  Act  to  amend  tlie  law  relating  to  the  Payment  of  Wages  and  Rad^ 
of  Merchant  Seamen,  [2nd  August,  1880.] 

Sect.  2.  (1.)  After  the  first  day  of  August,  one  thousand  eight  hundred 
and  eighty-one,  any  document  authorising  or  promising,  or  purporting  to 
authorise  or  promise,  the  future  payment  of  money  on  account  of  a 
seaman's  wages  conditionally  on  his  going  to  sea  from  any  port  in  the 
United  Kingdom,  and  made  before  those  wages  have  been  earned,  shall 
be  void. 

(2.)  No  money  paid  in  satisfaction  or  in  respect  of  any  such  doca- 
meut  shall  be  deducted  from  a  seaman's  wages,  and  no  person  shall  hare 
any  right  of  action,  suit,  or  set-off  against  the  seaman  or  his  assignee  in 
res])ect  of  any  money  so  paid  or  purporting  to  have  been  so  paid 

(3.)  Nothing  in  this  section  shall  affect  any  allotment  note  made  under 
the  Merchant  Shipping  Act,  1854. 

3.  (1.)  Every  agreement  with  a  seaman  which  is  required  by  the 

(/n)  No  such  implied  contract  at      3  £.  &  B.  402  ;  23  L.  J.  Q.  &  121. 
Common  Law.    Couch  v.  Stul  (1854), 
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Merchant  Shipping  Act,  1854,  to  be  made  in  the  form  sanctioned  by  the 
Board  of  Trade  shall,  if  the  seaman  so  require,  stipulate  for  the  allot  - 
men!  of  any  part  not  exceeding  one-half  of  the  wages  of  the  seaman  in 
favoar  of  one  or  more  of  the  persons  mentioned  in  section  one  hundred 
and  sixty-nine  of  the  Merchant  Shipping  Act,  1854,  as  amended  by  this 
section. 

(2.)  The  allotment  may  also  be  made  in  favour  of  a  savings  bank,  and 
in  that  case  shall  be  in  favour  of  such  persons  and  carried  into  effect  iji 
such  manner  as  may  be  for  the  time  being  directed  by  regulations  of 
the  Board  of  Trade,  and  section  one  hundred  and  sixty-nine  of  the 
Merchant  Shipping  Act,  1854,  shall  be  construed  as  if  the  said  persons 
were  named  therein. 

(3.)  The  sum  received  in  pursuance  of  such  allotment  by  a  savings 
bank  shall  be  paid  out  only  on  an  application  made,  through  a  super- 
intendent of  a  mercantile  marine  office  or  the  Board  of  Trade,  by  the 
seaman  himself,  or,  in  case  of  death,  by  some  person  to  whom  the  same 
mig^t  be  paid  under  section  one  hundred  and  ninety-nine  of  the 
Merchant  Shipping  Act,  1854. 

(4.)  A  payment  under  an  allotment  note  shall  begin  at  the  expiration 
of  one  month,  or,  if  the  allotment  is  in  favour  of  a  savings  bank,  of 
three  months,  from  the  date  of  the  agreement,  or  at  such  later  date  as  may 
be  fixed  by  the  agreement,  and  shall  be  paid  at  the  expiration  of  every 
subsequent  month,  or  of  such  other  periods  as  may  be  fixed  by  the 
agreement,  and  shall  be  paid  only  in  respect  of  wages  earned  before  the 
date  of  payment 

(5.)  For  the  purposes  of  this  section  "  savings  bank  "  means  a  savings 
bank  established  under  one  of  the  Acts  mentioned  in  the  first  schedule 
to  this  Act. 

4.  In  the  case  of  foreign-going  ships — 

(1.)  The  owner  or  master  of  the  ship  shall  pay  to  each  seaman  on 
account,  at  the  time  when  he  lawfully  leaves  the  ship  at  the  end  of  his 
engagement,  two  pounds,  or  one  fourth  of  the  balance  due  to  him, 
whichever  is  least ;  and  shall  pay  him  the  remainder  of  his  wages  within 
two  clear  days  (exclusive  of  any  Sunday,  fast  day  in  Scotland,  or  bank 
holiday)  after  he  so  leaves  the  ship. 

(8.)  The  master  of  the  ship  may  deliver  the  account  of  wages  men- 
tioned in  section  one  hundred  and  seventy -one  of  the  Merchant  Shipping 
Acty  1854,  to  the  seaman  himself  at  or  before  the  time  when  he  leaves 
the  ship  instead  of  delivering  it  to  a  superintendent  of  a  mercantile 
marine  office. 

(3.)  If  the  seaman  consents,  the  final  settlement  of  his  wages  may  be 
left  to  the  superintendent  of  a  mercantile  marine  office  under  the  regu- 
lations to  be  made  by  the  Board  of  Trade,  and  the  receipt  of  the  super- 
intendent shall  in  that  case  operate  as  a  release  by  the  seaman  under 
section  one  himdred  and  seventy-five  of  the  Merchant  Shipping 
Act,  1854. 
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(4.)  In  the  event  of  the  seaman's  wages  or  any  part  thereof  not  being 
paid  or  settled  as  in  this  section  mentioned,  then,  unless  the  delay  isdne 
to  the  act  or  default  of  the  seaman,  or  to  any  reasonable  dispute  as  to 
liability,  or  to  any  other  cause  not  being  the  act  or  default  of  the  owner 
or  master,  the  seaman's  wages  shall  continue  to  run  and  be  payable  until 
the  time  of  the  final  settlement  thereof. 

(5.)  Where  a  question  as  to  wages  is  raised  before  the  superintendent 
of  a  mercantile  marine  office  between  the  master  or  owner  <^  a  ahip^  and 
a  seaman  or  apprentice,  if  the  amount  in  question  does  not  exceed  five 
pounds,  the  superintendent  may  adjudicate,  and  the  decision  of  the 
superintendent  in  the  matter  shall  be  final ;  but  if  the  superintendent  is 
of  opinion  that  the  question  is  one  which  ought  to  be  decided  by  aoout 
of  law  he  may  refuse  to  decide  it 

7.  A  seaman  shall  not  be  entitled  to  the  rating  of  A.B.,  that  is  to 
say,  of  an  able-bodied  seaman,  unless  he  has  served  at  sea  for  four  yean 
before  the  mast,  but  the  employment  of  fishermen  in  registered  decked 
fishing  vessels  shall  only  count  as  sea  service  up  to  the  period  of  three 
years  of  such  employment ;  and  the]  rating  of  AuB.  shall  only  be  granted 
after  at  least  one  year's  sea  service  in  a  trading  vessel  in  addition  to 
three  or  more  years'  sea  service  on  board  of  registered  decked  fishing 
vessels. 

Such  service  may  be  proved  by  certificates  of  discharge,  by  a  certificate 
of  service  from  the  Registrar  Qeneral  of  Shipping  and  Seamen  (wkaxk 
certificate  the  registrar  shall  grant  on  payment  of  a  fee  not  exceeding 
sixpence),  and  in  which  shall  be  specified  whether  the  service  was 
rendered  in  whole  or  in  part  in  steam  ship  or  in  sailing  ship,  or  by  other 
satisfiEu:tory  proof. 

Nothing  in  this  section  shall  affect  a  seaman  who  has  been  rated  and 
has  served  as  A.  B.  before  the  passing  of  this  Act. 

8.  Where  a  proceeding  is  instituted  in  or  before  any  court  in  relation 
to  any  dispute  between  an  owner  or  master  of  a  ship  and  a  seaman  or 
apprentice  to  the  sea  service,  arising  out  of  or  incidental  to  their  relation 
as  such,  or  is  instituted  for  the  purpose  of  this  section,  the  court^  if, 
having  regard  to  all  the  circumstances  of  the  case,  they  think  it  just  so 
to  do,  may  rescind  any  contract  between  the  owner  or  master  and  the 
seaman  or  apprentice,  or  any  contract  of  apprenticeship,  upon  such  terms 
as  the  court  may  think  just,  and  this  power  shall  be  in  addition  to  any 
other  jurisdiction  which  the  court  can  exercise  independently  of  this 
section. 

For  the  purposes  of  this  section  the  term  '^  court "  includes  any  magis- 
trate or  justice  having  jurisdiction  in  the  matter  to  which  the  proceeding 
relates. 

9.  It  shall  be  lawful  for  the  sanitary  authority  of  any  seaport  town  to 
pass  byelaws  for  the  licensing  of  seamen's  lodging-houses,  for  the 
periodical  inspection  of  the  same,  for  the  granting  to  the  persons  to 
whom  such  licences  are  given,  the  authority  to  designate  their  houses  as 
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seamen's  licensed  lodging-houses,  and  for  prescribing  the  penalties  for 
the  breach  of  the  provisions  of  the  byelaws  :  Provided  always,  that  no 
such  byelaws  shall  take  effect  till  they  have  received  the  approval  of  the 
Board  of  Trade. 

10.  The  following  provisions  shall  firom  the  commencement  of  this  Act 
have  operation  within  the  United  Kingdom  : 

A  seaman  or  apprentice  to  the  sea  service  shall  not  be  liable  to  im- 
prisonment for  deserting  or  for  neglecting  or  refusing  without  reasonable 
cause  to  join  his  ship  or  to  proceed  to  sea  in  his  ship,  or  for  absence 
without  leave  at  any  time  within  twenty-four  hours  of  his  ship's  sailing 
from  any  port,  or  for  absence  at  any  time  without  leave  and  without 
sufficient  reason  from  his  ship  or  from  his  duty. 

Whenever  either  at  the  commencement  or  during  the  progress  of  any 
voyage  any  seaman  or  apprentice  neglects  or  refuses  to  join  or  deserts 
ircmi  or  refuses  to  proceed  to  sea  in  any  ship  in  which  he  is  duly  engaged 
to  serve,  or  is  found  otherwise  absenting  himself  therefrom  without 
leave,  the  master  or  any  mate,  or  the  owner,  ship's  husband,  or  consignee 
may,  with  or  without  the  assistance  of  the  local  police  officers  or 
ebnstables,  who  are  hereby  directed  to  give  the  same,  if  required,  convey 
him  on  board  :  Provided  that  if  the  seaman  or  apprentice  so  requires  he 
shall  first  be  taken  before  some  court  capable  of  taking  cognizance  of  the 
matters  to  be  dealt  with  according  to  law  ;  and  that  if  it  appears  to  the 
court  before  which  the  case  is  brought  that  the  seaman  or  apprentice  has 
been  conveyed  on  board  or  taken  before  the  court  on  improper  or  insuffi- 
cient grounds,  the  master,  mate,  owner,  ship's  husband,  or  consignee,  as 
the  case  may  be,  shall  incur  a  penalty  not  exceeding  twenty  pounds,  but 
such  penalty,  if  inflicted,  shall  be  a  bar  to  any  action  for  false  imprison- 
ment 

If  a  seaman  or  apprentice  to  the  sea  service  intends  to  absent  himself 
from  his  ship  or  his  duty,  he  may  give  notice  of  his  intention,  either  to 
the  owner  or  to  the  master  of  the  ship,  not  less  than  forty-eight  hours 
before  the  time  at  which  he  ought  to  be  on  board  his  ship  ;  and  in  the 
event  of  such  notice  being  given,  the  court  shall  not  exercise  any  of  the 
powers  conferred  on  it  by  section  two  hundred  and  forty-seven  of  the 
Merchant  Shipping  Act,  1854. 

Subject  to  the  foregoing  provision  of  this  section,  the  powers  con- 
ferred by  section  two  hundred  and  forty-seven  of  the  Merchant  Shipping 
Act^  1854,  may  be  exercised,  notwithstanding  the  abolition  of  imprison- 
ment for  desertion  and  similar  oflences,  and  of  apprehension  without 
warrant. 

Nothing  in  this  section  shall  affect  section  two  hundred  and  thirty- 
nine  of  the  Merchant  Shipping  Act,  1854 

11.  The  thirteenth  section  of  the  Employers  and  Workmen  Act, 
1875  (n),  shall  be  repealed  in  so  far  as  it  operates  to  exclude  seamen  and 

(n)  See  Chapter  XIV. 
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apprenticua  to  tlie  sea  Berviue  from  tlic  said  Act,  and  the  said  Act  tlull 
apply  to  Beamcii  and  appreuticcs  to  tlic  iwa  service  accordingly ;  bnl 
such  repeal  Bltall  nol,  in  the  absence  of  any  eDBctmcnt  to  tbe  conttai;, 
extend  to  or  or  alTect  any  provision  contained  in  any  othd  Ad  of 
Farlianicjit  po-tsed,  or  to  be  passed,  whereby  workman  is  defined  Ij' 
reference  to  the  i>ersons  to  whom  the  EtuployeiB  and  Workmen  Ati, 
1875,  applies. 

18.  Thu  enactments  described  in  the  Second  Schedule  to  fhk  lit 
shall  he  i«pealed  as  from  the  commencement  of  this  Act  witliin  Ihc 
United  Kingdom. 
Provided  that  this  rejieal  shall  not  all'oct— 
(1.)  Anything  duly  done  or  suffered  before  tlie  commencemisiUf 

this  Act  under  any  euoctment  hereby  reiiealtii  ;  or 
{2.)  Any  right  or  privilege  nciinired  or  any  liability  incurred  before 
the  conuuencenieut  of  this  Act,  under  any  enactment  berelif 
repealed  ;  or 
(3.)  Any  imprisonment,  tine,  or  forfeiture,  or  other  pnniiliDaii 
incurred  or  to  be  incurred,  in  respect  of  any  offence  comnutlol 
before  the  commencement  of  this  Act,  under  any  eiufiiiieiii 
hereby  repealed ;  or 
(4.)  The  institution  or  prosecution  to  its  tenaination  of  anyinvwa- 
gation  or  legal  proceeding,  or  any  other  rejpixly  for  pat- 
cutingany  such  offence,  or  ascertaining;,  eijoiiang,  or  rwma- 
ing  any  such   liability,   imprisonment,   line,   forfeiting  m 
pnuishment  as  aforeeaid,  and  any  Bucli  investigntion,  li^ 
~  proc*?eding,  aiid  ri'medy  may  be  carried  on  as  if  liis  wptal 

luul  not  been  enacted. 


SCHEDULES. 


FIRST    SCHEDULE. 


Chaptv. 

24  &  25  VioL  c  14. 
26  &  27  Vict.  c.  87. 
17  &  IS  Vict  c.  104, 
19  &  20  Vict  c.  41 


Post  Office  Savings  Buib. 
Trustee  Saviugs  Banlu. 
Seamen's  Savings  BankL 
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SECOND  SCHEDULE. 
(17  k  18  VICT.  c.  104,  in  part) 

The  Merchant  Shipping  Act,  1854, 
in  part :  namely, 

In  section  two  hundred  and  forty-three,  sub-section  (1),  the  wor 
"  to  imprisonment  for  any  period  not  exceeding  twelve  weeks  with 
or  without  hard  labour ;  and  also.'' 

In  section  two  himdred  and  forty-three,  sub-section  (2),  the  words 
''  to  imprisonment  for  any  period  not  exceeding  ten  weeks  with 
or  without  hard  labour,  and  also  at  the  discretion  of  the  court" 

Section  two  hundred  and  forty-six. 

In  section  two  hundred  and  forty-seven  the  words  '^  instead  of  com- 
mitting the  offender  to  prison ; " 

And  section  two  hundred  and  forty-eight. 


CHAPTER    XIL 

ACTS  RELATING  TO  ARBITRATION. 

5  GEO.  IV.,  c.  96  (1824). 

An  Act  to  consolidate  and  amend  the  Law  relative  to  the  Ar^ratum  o/ 

Disputes  between  Master  and  Men, 

Sect  2.  And  be  it  further  enacted  that  the  following  subjects  of  diq^ 
arising  between  masters  and  workmen,  or  between  workmen  and  thoee 
employed  by  them,  in  any  trade  or  manufacture  in  any  part  of  tlie 
United  Kingdom  of  Great  Britain  and  Ireland,  may  be  settled  and 
adjusted  in  manner  hereafter  mentioned  ;  that  is  to  say,  disagieementi 
lespectiiig  the  price  to  be  paid  for  work  done,  or  in  the  course  of  bong 
done,  whether  such  disputes  shall  happen  or  arise  between  them  reject* 
ing  the  payment  of  wages  as  agreed  upon,  or  the  hours  of  work  as  a^^eed 
upon,  or  any  injury  or  damage  done  or  alleged  to  have  been  done  to  the 
work,  or  respecting  any  delay  or  supposed  delay  in  finiaTiiTig  the  work,  or 
the  not  finishing  the  work  in  a  good  and  workmanlike  manner,  or 
according  to  any  contract,  or  to  bad  materials  ;  cases  where  the  woik- 
men  are  to  be  employed  to  work  any  new  pattern  which  shall  require 
them  to  purchase  any  new  implements  of  manufacture,  or  to  make  anj 
alteration  upon  the  old  implements  for  the  working  thereof,  and  the 
masters  and  workmen  cannot  agree  upon  the  compensation  to  be  made  to 
such  workmen  for  or  in  respect  thereof ;  disputes  respecting  the  length, 
breadth,  or  quality  of  pieces  of  goods,  or,  in  the  case  of  cotton  manufacture, 
the  yam  thereof,  or  the  quantity  and  quality  of  the  wool  thereof ;  disputes 
respecting  the  wages  or  compensation  to  be  paid  for  pieces  of  goods  that  aie 
made  of  any  great  or  extraordinary  length  ;  disputes  in  the  cotton  manu- 
facture respecting  the  manufacture  of  cravats,  shawls,  policat,  romal,  and 
other  handkerchiefs,  and  the  number  to  be  contained  in  one  piece  of 
such  handkerchiefs ;  disputes  arising  out  of,  for,  or  touching  the  pa^ 
ticular  trade  or  manufacture,  or  contracts  relative  thereto,  which  cannot 
be  otherwise  mutually  adjusted  and  settled  ;  disputes  between  masters 
and  persons  engaged  in  sizing  or  ornamenting  goods ;  but  nothing  in 
this  Act  contained  shall  authorize  any  justice  or  justices  acting  as 
hereinafter  mentioned  to  establish  a  rate  of  wages  or  price  of  labour 
or  workmanship  at  which  the  workmen  shall  in  future  be  paid,  unless 
with  the  mutual  consent  of  both  master  and  workman :  Provided 
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always,  that  all  complaints  by  any  workman  as  to  bad  materials  shall 
be  made  within  three  weeks  of  his  receiving  the  same ;  and  all  com- 
plaints arising  from  any  other  cause  shall  be  made  within  six  (a)  days 
after  snch  cause  of  complaint  shall  arise. 

3.  And  be  it  further  enacted,  that  whenever  such  subjects  of  dispute 
shall  arise  as  aforesaid,  it  shall  be  lawful  (h)  for  the  master  and  workman, 
or  either  of  them,  to  demand  and  have  an  arbitration  or  reference  thereof 
in  manner  following  ;  that  is  to  say,  where  the  party  complaining  and 
the  party  complained  of  shall  come  before  or  ajjree  by  any  writing  under 
their  hands  to  abide  by  the  determination  of  any  justice  of  the  peace  (c) 
or  magistrate  of  any  county,  riding,  division,  stewartry,  barony,  cily, 
Voigh,  town,  or  place,  within  which  the  parties  reside  (d),  it  shall  be 
lawi^  for  any  justice  of  the  peace  or  magistrate  to  hear  and  finally 
determine,  in  a  summary  manner,  the  matter  in  dispute  between  such 
parties ;  but  if  such  parties  shall  not  come  before  or  so  agree  to  abide  by 
the  determination  of  such  justice  of  the  peace  or  magistrate,  then  it 
shall  be  lawful  for  any  such  justice  or  magistrate,  and  such  justice  of  the 
peace  or  magistrate  is  hereby  required,  on  complaint  made  before  him, 
and  proof  by  the  examination  of  the  party  making  such  complaint,  that 
application  has  been  made  to  the  person  or  persons  against  whom  such 
cause  of  complaint  has  arisen,  or  his,  her,  or  their  agent  or  agents,  if  such 
dispute  has  arisen  with  such  agent  or  agents,  to  settle  such  dispute,  and 
that  the  same  has  not  been  settled  upon  such  complaint  being  made,  or 
where  the  dispute  relates  to  a  bad  warp,  that  such  cause  of  complaint  has 
not  been  done  away  with  within  forty-eight  hours  after  such  application, 
to  summon  before  him  such  person  or  persons,  or  agents  or  agents,  on  some 
day  not  exceeding  three  days,  exclusive  of  Sunday,  after  the  making 
such  complaint,  giving  notice  to  the  person  making  such  complaint  of 
the  time  and  place  appointed  in  such  summons  for  the  attendance  of 
such  person  or  persons,  agent  or  agents  as  aforesaid ;  and  if  at  such 
time  and  place  the  person  or  persons  so  summoned  shall  not  appear  by 
himself,  herself,  or  themselves,  or  send  some  person  on  his,  her,  or  their 
behalf,  to  settle  such  dispute,  or,  appearing,  shall  not  do  away  with  such 
cause  of  complaint,  then  and  in  such  case  it  shall  be  lawful  for  such 
justice,  and  he  is  hereby  required,  at  the  request  of  either  of  such  parties, 
to  nominate  arbitrators  or  referees  for  settling  the  matters  in  dispute  ; 
and  such  justice  shall  then  and  there  at  such  meeting  propose  not  less  than 
four  nor  more  than  six  persons,  one  half  of  whom  shall  be  master  manu- 
fistcturers,  or  agents  or  foremen  of  some  master  manufacturer,  and  the 

(a)  Fourteen  days  by  1  &  2  Vict.  trnpjns,  Merchant  Shipping  Act,  1854, 

c.  67.  8.  173. 

(fi)  See  CrUp  v.  BuiOnmf  (1832)  ic)  By  7  Will.   IV.  and  1  Vict. 

8  Blng.  394 ;  1  M.  &  S.  646.     S^e  r.    67,    ».    3,    the    tefm   "justice " 

Also  Julius  V.  Bishop  of  Oxfordy  L.  includes  **ma|p«trate." 
R.  5.  Ap.,  214.  00  See  7  Will  IV.  k  1  Vict  c. 

As   to   disputes    about    seamen's  67,  s.  2. 
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other  half  of  whom  shall  be  workmen  in  such  nuumfactnre ;  sach 
respective  persons  residing  in  or  near  to  the  place  where  such  dispute 
ehall  have  arisen ;  out  of  which  master  manufacturers,  agents,  or  foie- 
men,  the  master  engaged  in  such  dispute,  or  his  agent,  shall  choose 
one,  and  out  of  which  workmen  so  proposed  the  workman  or  his  agent 
ahall  choose  another,  who  shall  have  full  power  to  hear  and  finally 
determine  Huch  dispute. 

4.  Aud  be  it  further  enacted  that  in  case  any  or  either  of  the  penons 
so  proposed  by  any  such  justice  shall  refuse  or  delay  to  accept  such 
arbitration,  or  accepting  shall  not  act  therein,  within  two  days  alter 
«uch  nomination,  the  justice  shall  proceed  to  name  another  or  other 
persons  of  the  descriptions  aforesaid,  in  the  room  of  the  person  so 
refusing  as  aforesaid  to  be  arbitrator  or  arbitrators  in  the  place  of  any 
such  arbitrator  or  arbitrators  so  refusing  or  delaying  to  accept,  or  ytho 
shall  not  act ;  and  in  every  case  of  a  second  nomination  the  arbitiaton 
shall  meet  within  twenty-four  hours  after  the  application  for  the  same, 
And  at  the  same  place  at  which  the  meeting  of  the  referees  first  named 
was  appointed,  or  at  some  other  convenient  place,  as  the  justice  may 
appoint ;  and  the  expense  of  every  such  application  for  the  appointment 
of  a  second  referee  shall  be  borne  and  defrayed  by  the  party  through 
whose  default,  or  the  default  of  whose  referee,  such  application  is  ren- 
•dered  necessary ;  and  the  justice  making  such  second  appointment 
shall  certify  the  same  in  the  Form  for  that  purpose  hereafter  set  foitb, 
or  in  some  other  Form  to  the  like  effect ;  and  in  every  case  where  a 
second  arbitrator  shall  be  appointed  as  aforesaid,  and  such  second 
arbitrator  shall  not  attend  at  the  same  time  and  place  appointed  for 
settling  the  matters  in  dispute,  it  shall  be  lawful  for  the  other  arbi- 
trator, at  such  time  and  place,  to  proceed  by  himself  to  the  hearing  and 
determining  of  the  same  matters  in  dispute  ;  and  in  such  case  the  award 
of  such  sole  arbitrator  shall  be  final  and  conclusive  as  to  all  matters  in 
dispute  submitted  to  such  arbitrator,  without  being  subject  to  revicv, 
appeal,  or  suspension. 

5.  Aud  be  it  further  enacted  that  the  arbitrators  or  referees  being  so 
nominated  as  aforesaid,  the  said  justice  shall  thereupon  appoint  a  place 
of  meeting  according  to  the  directions  of  this  Act,  and  also  a  day  for  the 
meeting,  notice  of  which  nomination,  and  of  the  day  of  meeting,  shall 
thereupon  be  given  by  such  justice  to  the  persons  so  nominated  arbi- 
trators or  referees,  and  to  any  party  to  any  such  dispute,  who  may  not 
have  attended  the  meeting  before  such  justice  as  aforesaid  ;  which 
appointment  shall  be  by  such  justice  certified  in  the  Form  following,  or 
in  some  otlier  Form  to  the  like  effect ;  that  is  to  say  : 

I  ,  one  of  the  justices  of  the  peace  acting  for  ,  do 

hereby  certify  that  and  are  duly  nominated  referees 

to  settle  the  matters  in  difference  between  of  ,  master 

manufacturer  [or  agent  or  foreman,  as  iJie  case  may  be],  and  of 
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,  weaver  [or  otherwise  as  the  ease  may  he]^  pursuant  to  an  Act 
paned  in  the  fifth  year  of  the  reign  of  his  present  Majesty  ;  and  that  the 
said  referees  are  hereby  directed  to  meet  at  on  the 

day  of  at  of  the  clock  in  the  forenoon  [or 

aitemoon,  as  ike  ease  may  he"], 

A.B. 

I  ,  one  of  the  justices  of  the  peace  acting  for  ,  do 

hereby  certify  that  the  above  and  [or  one  of  them,  as 

the  case  may  he],  having  refused  or  delayed  to  act  in  the  above-mentioned 
reference,  and  [or  only,  as  the  case  may  be], 

are  [or  is]  by  me  duly  nominated  referees  [or  referee],  together  with  the 
above-named  [or  ],  to  settle  the  matters  in  difference 

between  the  above-named  and  ;  and  the  said  or 

together  with  the  said  [or  the  said  or 

,  as  the  case  may  be],  are  directed  to  meet  at  the  place  above 
mentioned,  en  the  day  of  in  the  year  of  our 

Lord  at  of  the  clock  in  the  forenoon  [or  afternoon,  as 

the  case  may  be]. 

A.  B. 

And  the  persons  so  appointed  as  aforesaid  shall  hear  and  examine  the 
parties  and  their  witnesses,  and  determine  such  dispute  within  two  days 
after  such  nomination,  exclusive  of  Sundays  ;  and  the  determination  of 
such  arbitrators  shall  be  final  and  conclusive. 

6.  And  be  it  further  enacted.  That  in  all  cases  where  complaints  are 
made  respecting  bad  warps  or  utensils  by  workmen,  the  place  of 
meeting  of  the  referees  shall  be  at  or  as  near  as  may  be  to  the  place 
where  the  work  shall  be  carrying  on  ;  and  in  all  other  cases  at  or  as 
near  as  may  be  to  the  place  or  places  where  the  work  has  been  given 
out. 

7.  (If  any  person  so  complaining  shall  not  attend,  or  send  some  person 
on  his  or  her  behalf,  the  justice  of  the  peace  shall  thereupon  nominate  a 
person  for  him  out  of  such  persons  so  proposed  as  aforesaid). 

8.  And  be  it  further  enacted.  That  the  said  arbitrators  and  referees 
shall  meet  at  the  time  and  place  fixed  by  the  justice  of  the  peace  by 
whom  such  referees  were  appointed,  and  shall,  by  inspection  of  the 
work  in  regard  to  which  the  dispute  may  have  arisen,  by  hearing  and 
examining  the  parties,  or  any  other  persons  on  their  behalf,  or  that 
attend  to  give  evidence  respecting  the  matters  in  dispute,  upon  oath 
(which  the  said  arbitrators  and  referees  are  hereby  empowered  to 
administer),  or  otherwise,  or  by  otherwise  ascertaining  the  true  state  of 
the  case,  in  such  manner  as  to  such  arbitrators  and  referees  shall  appear 
necessary,  proceed  to  determine  the  matter  or  matters  in  dispute 
referred  to  them  ;  and  the  award  to  be  made  by  such  arbitrators  and 
referees  shall  be  final  and  conclusive  between  the  parties,  without  being 
Bubject  to  review  or  challenge  by  any  court  or  authority  whatsoever. 
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9.  It  sball  be  lawful  for  any  arbitrator  or  arbitrators,  referee  or 
ruferees,  and  be  or  they  are  hereby  aathorised  and  required,  at  the 
request  in  writing  of  any  of  the  parties  to  issue  bis  or  their  summons  to 
any  witness  or  witnesses  to  appear  and  give  evidenoe  before  such  arbi- 
trator or  arbitrator?,  referee  or  referees,  &c.  If  any  person  so  summoned  to 
appear  as  a  witness  as  aforesaid  shall  not  appear,  &c.,  it  shall  be  lawful  for 
any  one  or  more  of  His  Majesty's  justices  of  the  peace,  &c,  and  they  are 
hereby  authorised,  &c.,  by  warrant  under  the  hands  of  any  such  justice  or 
justices  to  commit  any  such  person  so  making  default  in  appearing  or 
appearing  and  refusing  to  give  eyidence,  to  some  prison  within  the 
jurisdiction  of  any  such  justice  or  justices,  there  to  remain,  without  bafl 
or  mainprize,  for  any  time  not  exceeding  two  calendar  months,  nor  leu 
than  seven  days,  &c. 

10.  And  be  it  further  enacted.  That  in  case  such  arbitmtors  and 
referees  so  appointed  cannot  agree  upon  and  decide  such  matter  or 
matters  in  dispute  so  referred  as  aforesaid,  or  shall  not  make  and  sign 
their  award  within  three  days  after  the  date  of  the  order  of  such  jnstioe, 
certifying  their  apiK)intment,  then  the  said  arbitrators  and  referees  shall 
without  delay  go  before  the  justice  by  whom  they  were  appointed ;  and, 
in  case  of  hb  absence  or  indisposition,  before  any  other  of  His  Majesty*! 
justices  of  the  peace  acting  in  and  for  the  county,  stewartry,  riding 
division,  baronry,  city,  burgh,  town,  liberty,  or  place,  and  residing 
nearest  to  the  place  where  the  meeting  to  setUe  such  dispute  shall  have 
taken  place,  and  shall  state  to  such  justice  or  justices  who  may  be 
present  the  points  in  difference  between  them  the  said  arbitrators  and 
referees,  which  points  in  difference  the  said  justice  or  justices  shall  and 
iM  and  are  hereby  authorised  and  required  to  hear  and  determine  upon 
the  statement  of  the  arbitrators  and  referees ;  and  the  said  justice  or 
justices  is  and  are  liereby  directed  and  required  to  settle  and  determine 
the  matter  in  dispute  with  all  possible  dispatch,  and  in  all  cases  within 
the  space  of  two  days  after  the  expiration  of  the  time  hereby  allowed  to 
the  arbitrators  and  referees  to  make  and  sign  their  award  ;  and  the 
determination  of  such  justice  or  justices  shall  be  final  and  conclusive 
between  the  parties  so  differing  as  aforesaid,  without  being  sulject 
to  review  or  challenge  by  any  court  whatsoever. 

11.  And  be  it  further  enacted,  That  if  either  arbitrator  or  referee  shall 
neglect  or  refuse  to  go  before  such  justice  of  the  peace  in  the  manner 
herein  directed,  it  shall  and  may  be  lawful  for  such  justice,  after  som- 
nioning  the  arbitrators  to  attend  him,  to  determine  the  matter  or  mttten 
in  dispute,  upon  the  statement  and  representation  of  either  of  the  arbi- 
trators who  shall  come  before  him. 

12.  Provided  always,  and  be  it  further  enacted,  That  no  justice  <tf  the 
peace,  being  also  a  master  manufacturer  or  agent,  shall  act  as  such  justice 
under  this  Act. 

13.  Provided  always,  and  be  it  further  enacted.  That  as  well  in  all 
such  cases  of  dispute  as  aforesaid  as  in  all  other  cases,  if  the  portieB 


ACTS  RELATING  TO  ARBITRATIOK.  577 

mntoallj  agree  that  the  matter  in  dispute  shall  be  arbitrated  and 
determined  in  a  different  mode  to  the  one  hereby  prescribed,  such 
agreement  shall  be  valid,  and  the  award  and  determination  thereon  final 
and  conclnsive  between  the  parties  and  the  same  proceedings  of  distress, 
■ale^  and  imprisonment,  as  hereafter  mentioned,  shall  be  had  towards  en- 
fbrdng  snch  award,  (by  application  to  any  justice  of  the  peace  of  the 
county,  stewartry,  riding,  division,  barony,  city,  town,  burgh,  or  place 
within  which  the  parties  shall  reside),  as  are  by  this  Act  prescribed  for 
enforcing  awards  made  under  and  by  virtue  of  its  provisions. 

14w  Provided  always,  and  be  it  further  enacted,  That  where  any  work 
shall  have  been  delivered  to  any  workman  by  the  agent  or  servant  of 
any  master  or  masters,  to  be  when  finished  delivered  to  such  agent  or 
servant ;  and  also  where  two  or  more  persons  shall  carry  on  the  business 
of  such  manufacture  as  partners,  in  every  such  case  respectively  the  like 
proceedings  shall  and  may  be  had  and  made  against  such  agent,  servant, 
or  any  partner,  and  shall  be  as  effectual  as  if  the  same  had  been  had  and 
made  against  the  principal,  or  all  the  partners  ;  and  all  the  said  persons 
respectively  shall  obey  the  award  made  thereupon,  and  all  such  order  or 
orders  as  shall  be  made  by  the  said  justice  or  justices  in  or  respecting 
the  matters  in  dispute,  and  shall  be  subject  to  the  same  proceedings  and 
consequences  for  refusing  or  delaying  to  abide  by  or  perform  the  same, 
as  if  the  proceedings  had  bee  n  bad  against  the  principal,  or  against  all 
the  partners. 

15.  And  be  it  further  enacted,  That  it  shall  be  lawful  in  all  cases  for 
any  master  or  workman,  by  writing  under  his  hand,  to  authorize  any 
person  to  act  for  him  in  submitting  to  arbitration  and  attending  arbitra- 
tors or  justices  touching  the  matter  of  any  arbitration. 

16.  Provided  a  master  or  masters  shall  become  or  be  bankrupt,  or  any 
assignment  of  his  or  their  estate  or  effects  shall  have  been  made  under 
the  said  bankruptcy,  or  otherwise  by  deed  or  in  law,  the  factor  or  trustee 
npon,  or  the  assignee  or  assignees  of  such  estate  or  effects  shall  be  liable 
to  the  proceedings  authorized  by  this  Act  against  the  master  or  masters, 
as  fully  as  the  master  or  masters  was  or  were  before  the  bankruptcy  or 
assignment,  &c 

17.  Where  any  married  woman  or  infant  under  the  age  of  twenty- 
one  years  shall  have  cause  of  complaint  in  any  of  the  cases  provided  for 
by  this  Act,  &c.,  such  complaint  may  be  lodg^,  and  all  further  proceed- 
ings thereupon  had,  by  and  in  the  name  of  the  husband  of  such  married 
woman,  and  of  the  father,  or,  if  dead,  of  the  mother,  or  if  on  the  death 
of  both  parents,  of  any  of  the  kindred  of  any  such  infant,  or  of  the 
surety  or  sureties  in  any  indenture  of  apprenticeship  of  any  such  infant, 
being  an  apprentice,  or  of  any  person  nominated  by  such  infant,  if  ha 
or  she  shall  not  have  parent,  kindred,  or  surety,  &c. 

18.  And  be  it  further  enacted,  That  with  every  piece  of  work  given 
out  by  the  manufacturer  to  a  workman  to  be  done,  there  shall  (if  both 
parties  are  agreed)  be  delivered  a  note  or  ticket,  in  such  form  as  the  said 
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parties  ehall  mutually  agree  upon  ;  and  which  said  note  or  ticket,  in  the 
event  of  dispute  between  the  manufacturer  and  workman,  ahall  be 
evidence  of  all  matters  and  things  mentioned  therein  or  respecting  the 

same. 

19.  And  be  it  further  enacted,  That  a  duplicate  of  every  such  note  or 
ticket  shall  be  made  and  kept  by  the  master  or  agent  delirering  the 
same,  which  duplicate  shall  be  evidence  of  all  the  matters  and  things 
therein  contained,  in  case  the  workman  shall  not  produce  to  the  arbitn- 
tors,  or  the  said  juRtice,  as  the  case  may  be,  the  said  note  or  ticket  lo 
delivered  to  him  with  the  said  work. 

20.  And  be  it  further  enacted,  That  it  shall  not  be  allowable  to  uj 
manufacturer,  who  shall  have  received  into  his  possession  any  aitide 
without  objection  made  within  twenty-four  hours,  by  himself  or  his 
clerk  or  foreman,  afterwards  to  make  any  complaint  on  account  of  wtA 
so  received. 

21.  Provided  always,  and  be  it  further  enacted.  That  if  the  paitiei  Vy 
and  between  whom  the  said  reference  shall  take  place  as  aforesaid,  shall 
think  it  expedient,  or  be  desirous  to  extend  the  time  hereby  limited  iff 
the  making  the  award  or  umpirage,  it  shall  and  may  be  lawiul  for  Hbm 
to  extend  the  same  accordingly  by  endorsement,  according  to  the  form 
in  the  schedule  hereunto  annexed,  on  the  back  of  the  order  of  the  jiutiee 
of  peace,  certifying  the  appointment  of  the  referees,  to  be  signed  by  both 
of  them  in  the  presence  of  one  or  more  credible  witness  or  vdtnesKS. 

22.  And  be  it  further  enacted.  That  the  award  or  umpirage  to  be  made 
upon  any  reference  demanded  under  this  Act  shall  and  may  be  dnm 
up  and  written  at  the  foot  or  upon  the  back  of  the  said  order,  certifyiig 
the  appointment  of  the  referees,  according  to  the  form  in  the  schedule 
hereunto  annexed. 

23.  And  be  it  further  enacted,  That  upon  fulfilment  of  the  award  or 
umpirage,  the  same  shall  be  acknowledged  by  the  party  in  whose  behalf 
the  same  was  made,  by  an  acknowledgment  at  the  foot  of  the  said 
award,  in  the  form  of  the  schedule  hereunto  annexed,  which,  with  the 
award,  shall  thereupon  be  delivered  to  the  party  fulfilling  the  same; 

24.  And  be  it  further  enacted,  That  if  any  party  shall  refuse  or  delajr 
to  fulfil  an  award  under  this  Act,  for  the  space  or  term  of  two  days  after 
the  same  shall  have  been  reduced  into  writing,  it  shall  be  lawful  for  any 
such  justice  as  aforesaid,  on  the  application  of  the  party  aggrieved,  and 
he  is  hereby  required  by  warrant  under  his  hand  according  to  the  form 
of  the  schedule  hereunto  annexed,  or  in  some  other  form  to  the  like 
effect,  to  cause  the  sum  and  sums  of  money  directed  to  be  paid  by  anj 
such  award  to  be  levied  by  distress  and  sale  of  any  goods  and  chattels  of 
the  person  or  persons  liable  to  pay  the  same,  together  with  all  costs  and 
charges  attending  such  distress  and  sale,  such  sale  to  take  place  within 
such  time,  not  exceeding  five  days,  as  the  said  justice  shall  think  proper ; 
and  the  overplus,  if  any,  to  arise  by  such  sale,  to  be  rendered  to  the 
owners  of  the  goods  and  chattels  distrained ;  and  in  case  it  shall  appear 
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\vj  any  Tetom  to  sncli  warrant  that  no  sufficient  distress  can  be  readily 
had,  which  return  may  be  in  the  form  contained  in  the  schedule  here- 
TiiKbo  annexed,  or  in  some  other  form  to  the  like  effect,  it  shall  be  lawful 
for  any  such  justice  as  aforesaid,  and  he  is  hereby  required  by  warrant 
imder  his  hand  according  to  the  form  of  the  schedule  hereunto  annexed, 
or  in  some  other  form  to  the  like  effect,  to  commit  the  person  or  persons 
no  liable  as  aforesaid  to  the  common  gaol,  or  some  house  of  correction 
within  his  or  their  junsdiction,  there  to  remain  without  bail  for  any 
tenn  not  exceeding  three  months. 

25.  "  And  whereas  cases  may  occur  where  the  recovery  of  such  sum  or 
siunB  of  money  by  distress  and  sale  of  goods  and  chattels  of  the  defaulter 
may  appear  to  the  justice  or  justices  of  the  peace  by  whom  the  warrant 
is  to  be  issued  to  be  attended  with  consequences  ruinous  or  in  an  especial 
manner  injurious  to  the  defaulter  and  his  family ;"  to  prevent  which 
consequences,  be  it  further  enacted,  That  the  said  justice  or  justices,  in 
an  rach  cases,  shall  withhold  such  warrant,  and  commit  the  defaulter  to 
the  common  gaol  or  some  house  of  correction  within  his  or  their  juris- 
diction, there  to  remain  without  bail  for  any  time  not  exceeding  three 
months ;  such  commitment  to  be  in  the  form  or  to  the  effect  of  the  form 
in  the  schedule  to  this  Act  annexed. 

26.  And  be  it  further  enacted,  that  where  any  person  shall  be  com- 
mitted to  prison  for  refusing  or  delaying  to  fulfil  an  award  as  afore- 
said, and  such  person  shall,  at  any  time  during  the  period  of  his  or  her 
imprisonment,  pay  to  the  governor  or  keeper  of  the  prison  the  full 
amount  of  the  sum  awarded,  with  all  reasonable  expenses  incurred 
through  such  refusal  or  delay,  it  shall  be  lawful  for  such  governor  or 
keeper  of  such  prison,  and  he  is  hereby  required  forthwith  to  dischaige 
nieh  person  from  his  custody. 

27.  And  be  it  further  enacted.  That  the  justice  or  justices  by  whom  any 
person  or  persons  shall  be  committed  to  prison  for  not  appearing  as  a 
witness,  or  not  submitting  to  be  examined,  shall  cause  the  warrant  or 
order  for  such  commitment  to  be  drawn  up  in  the  form  or  to  the  effect 
set  forth  in  the  schedule  to  this  Act. 

28.  Ajid  be  it  further  enacted.  That  no  appeal  or  certiorari  shall  lie 
against  any  proceedings  under  this  Act. 

29.  And  be  it  further  enacted.  That  no  proceedings  under  this  Act 
■hall  be  invalid  for  want  of  form. 

30.  (e)  And  be  it  further  enacted.  That  the  following  and  no  higher 
fees  shall  be  allowed  to  be  taken  for  any  proceeding  under  this  Act ; 
(that  is  to  say,)  To  the  clerk  of  the  justice  or  justices :  for  each  summons, 
two  pence ;  for  every  oath  or  affirmation,  three  pence  ;  for  drawing  and 
entering  the  order,  four  pence ;  for  every  warrant,  six  pence. 

To  the  constable  or  other  peace  officer  : — For  service  of  summons  or 
order,  fourpence  ;  for  executing  warrant  of  distress  and  sale  of  goods, 

(e)  See  40  &  41  Vict.  c.  43. 

p  p  2 
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one  shilling ;  for  custody  of  goods  distrained,  per  diem,  three  pence ;  for 
every  mile  he  shall  travel,  three  pence ;  for  every  caption,  six  pence. 
And  a  table  of  fees,  signed  by  the  clerk  to  such  justice  or  justices,  shall 
be  hung  up  in  every  place  where  any  general  or  quarter  sessions,  or  petty 
or  other  sessions  of  the  peace  shall  be  held. 

31.  And  be  it  further  enacted,  That  all  costs,  time,  and  expenses 
attending  the  application  to  justices,  to  be  made  under  this  Act,  and  of 
the  arbitration  pursuant  thereon,  shall  be  settled  by  the  arbitratoss  or 
arbitrator  by  whom  such  dispute  shall  be  settled  ;  and  where  the  same 
shall  be  determined  by  any  justice  of  the  peace,  pursuant  to  this  Act, 
then  the  costs,  time,  and  expenses  aforesaid  shall  be  settled  by  such 
justice  ;  and  where  the  arbitrators  appointed  as  aforesaid  cannot  agree  as 
to  the  costs,  time,  and  expenses  to  be  allowed,  the  same  shall  be  settled 
by  the  justice  or  justices  of  the  peace  by  whom  the  said  arbitrators  were 
named,  and  in  case  of  his  absence  or  indisposition,  by  any  justice  of  the 
peace  for  the  same  county,  stewartry,  riding,  division,  barony,  city,  bui^ 
liberty,  town,  or  place  nearest  to  the  place  at  which  the  arbitrators  met 
to  settle  the  dispute  :  Provided  always,  that  no  master  manufacturer, 
his  foreman  or  agent,  shall  in  any  case  be  allowed  for  coets,  time  or 
expenses,  by  the  said  justice  or  justices,  unless  it  shall  appear  to  him  or 
them  that  the  proceedings  of  the  workmen  were  vexatious  and 
oppressive. 

32.  Provided  always,  and  be  it  enacted.  That  every  agreement,  sal)- 
nussion,  award,  ticket,  matter,  or  thing,  under  and  by  virtue  of  this  Act, 
or  relating  to  any  other  mode  of  arbitration  as  aforesaid,  shall  and  may 
be  drawn  up  and  written  upon  unstamped  paper. 

33.  (Actions  to  be  brought  within  six  calendar  months.) 

34.  (In  any  action  for  anything  done  under  this  Act,  the  general  israe 
may  be  pleaded.) 

35.  (Nothing  in  this  Act  shall  extend  or  be  construed  to  extend  to 
repeal,  abridge,  annul,  or  make  void  any  statute  not  repealed  by  this  Act) 


SCHEDULE. 

Form  of  the  Award  to  he  written  at  the  foot  or  vipon  fhe  hack  of  the  ortbr  o; 

the  justices  of  peace  certifying  the  reference. 

We  and  [name  and  describe  the  referees]^  the  referees 

appointed  to  settle  the  matters  in  dispute  between  the  parties  within 
named  [or,  one  of  the  referees  so  appointed  ;  or^  the 

other  referee  appointed  having  failed  to  attend  ;  or,  the  justice,  as  the 

case  may  he],  do  hereby  adjudge  and  determine  that  [here  set  forth  the 
determination ;  to  which  the  referee  or  referees  or  justice,  as  the  case  may  he, 
shall  subserihe  their  names.] 
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Form  of  Uridordemmi^  extending  (he  time  limited  for  making  the  axoard. 

Ws,  and  ,  parties  to  the  within  reference,  do  hereby 

agree  to  extend  the  nme  to  the  day  of  indtuive. 

WitnesB  onr  handa  this  day  of  .    A.  B. 

Witness,         C.  D. 

Form  of  Acknowledgment  offulfUment  of  the  Award  to  he  written  at  the  foot 

or  on  the  back  thereof. 

I,  y  do  hereby  acknowledge  that  the  above  award  hath  been 

fulfilled  by  ,  who  Ib  hereby  discharged  of  the  same. 

Witness  my  hand  this  day  of 

Witness,        A.  B 

Form  of  the  Oath  to  be  admijiistered  by  the  arbitratore  or  justice  to  the 

parHet  and  witneseee  under  thi$  Act, 

Thb  evidence  that  you  shall  give  before  ns,  the  arbitrators  appointed 
by  and  [the  parties']  to  determine  the  matters  in  differ- 

ence between  them,  under  and  by  virtue  of  an  Act  passed  in  the  fifth  year 
of  the  reign  of  King  George  the  Fourth,  intituled  An  Act  [state  the  title 
of  this  Act],  shall  be  the  truth,  the  whole  truth,  and  nothing  but  the 

truth. 

So  help  you  QOD. 

Form  of  Comm/Ununt  of  a  person    summoned  as  a  witness  before  the 

Arbitratora, 

Whsrbas  proof  on  oath  hath  been  made  before  me,  one  of  his 
nugest/s  justices  of  the  peace  for  the  county  [or  riding,  stewartry, 
division,  city,  burgh,  liberty,  town,  or  place]  of  on  this 

day  of  that  hath  been  duly  summoned,  and  hath 

neglected  to  appear  and  give  evidence  before  and  ,  the 

arbitrators  appointed  by  and  between  and  ,  to  deter- 

mine the  matters  in  dispute  between  them  at  in  the  county  [or 

riding,  stewartry,  division,  city,  burgh,  liberty,  town,  or  place]  of 
on  the  day  of  imder  and  by  virtue  of  an  Act  made  in 

the  fifth  year  of  the  reign  of  his  present  majesty,  intituled  An  Act  [here 
set  forth  the  title  of  this  Act],  and  the  said  being  required  by  me, 

the  said  justice,  to  give  evidence  before  the  said  arbitrators,  and  still 
refusing  so  to  do,  therefore  I,  the  said  justice,  do  hereby,  in  pursuance  of 
the  said  Act,  commit  the  said  to  the  [describing  the  prison  and  the 

house  of  correction]  there  to  remain  without  bail  or  mainprise  for  his  [or 
her]  offence  aforesaid,  until  he  [or  she]  shall  submit  himself  [or  herself] 
to  be  examined,  and  give  his  [or  her]  evidence  before  the  said  arbitrators, 
touching  the  matters  referred  to  them  as  aforesaid,  or  shall  otherwise  be 
discharged  by  due  course  of  law  :  And  you  the  [constable  or  other  peace 
officer  or  officers  to  whom  the  warrant  is  directed]  are  hereby  authorized 
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and  required  to  take  into  your  custody  the  body  of  the  said  and 

him  [or  her]  safely  to  convey  to  the  said  prison  [or  house  of  conectioD] 
and  him  [or  her]  there  to  deliver  to  the  gaoler  [or  keeper]  thereof,  who  ii 
hereby  authorized  and  required  to  receive  into  his  custody  the  body  of 
the  said  ,  and  him  [or  her]  safely  to  detain  and  keep,  panoant 

to  this  commitment.    Given  under  my  hand,  this  day  of 

in  the  year  of  our  Lord 

[This  commitment  to  be  directed  to  the  proper  peace  officer,  and  the 
gaoler  [or  keeper]  of  the  prison  [or  House  of  Correction].] 

Form  of  Warrant  of  Distress. 
To  the  Constable  of 

Whereas  ,  of  ,  under  an  award  made  by  on 

the  day  of  in  the  year  of  our  Lord  ,  purraant  to 

an  Act  passed  in  the  fifth  year  of  the  reign  of  his  present  Majestj, 
intituled  an  Act  [state  the  title  of  this  Act],  is  liable  to  pay  to  M 

,  the  sum  of  ,  and  also  the  sum  of  ,  and  the 

said  having  refused  or  neglected  to  pay  the  same  for  the  space  of 

two  days  and  upwards  subsequent  to  the  making  such  award,  these  lie 
therefore  to  command  you  to  levy  the  said  sum  of  by  distieB 

and  sale  of  the  goods  and  chattels  of  the  said  ,  and  I  do  her^ 

order  and  direct  the  goods  and  chattels  so  to  be  distrained  to  be 
sold  and  disposed  of  within  days,  unless  the  said  sod 

of  ,  for  which  such  distress  shall  be  made,  together  with  the 

reasonable  charges  of  taking  and  keeping  such  distress,  shull  be  aoouer 
paid  ;  and  you  are  also  hereby  commanded  to  certify  to  me  what  yoa 
shall  do  by  virtue  of  this  my  warrant. 

Qiven  imder  my  hand  and  seal  at  the  day  of 

Fomi  of  the  Constahle^s  Return  to  the  Warrant  of  Distress. 

I,  ,  constable  of  ,  do  hereby  certify  to  ,  justice  of 

the  peace  of  ,  tliat  I  have  made  diligent  search  for,  but  do  not 

know  of,  nor  can  find  any  goods  and  chattels  of  by  distress  and 

sale  whereof  I  may  levy  the  sum  of  ,  pursuant  to  lus  warrant 

for  that  purpose. 

Dated  the  day  of  ,  in  the  year  of  our  Lord 

Given  under  my  hand  this  day  of  ,  in  the  year  of  our 

Lord 

Form  of  Commitment  thereupon  to  (he  House  of  Correction. 

[Here  name  )  To  the  Constable  of  ,  and  also  to  the  Keeper  of 

the  county."]  J         the  House  of  Correction  at 

Wheebas  of  imder  an  award  made  by  on 

the  day  of  in  the  year  of  our  Lord  ,  poisnant 
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to  an  Act  passed  in  the  fifth  yeai»  of  the  reign  of  his  present  Majesty, 
intituled  An  Act  [itaU  the  title  of  this  Act],  became  liable  to  pay 
to  the  sum  of  and  also  the  sum  of  for  costs, 

time,  and  expenses,  making  together  the  sum  of  ,  and  having 

xefused  or  neglected  to  pay  the  same  for  the  space  of  two  days  and 
upwards  subsequent  to  the  making  of  such  award,  my  warrant  was, 
according  to  the  provisions  of  the  said  Act,  duly  made  and  issued  for 
the  levying  the  said  sum  of  by  distress  and  sale  of  the  goods 

and  chattels  of  the  said  :  and  whereas  it  appears  by  the  return 

of  ,  constable  of  ,  dated  the  day  of  , 

that  he  hath  made  diligent  search  for,  but  doth  not  know  of,  nor  can 
find  any  goods  and  chattels  of  the  said  ,  by  distress  and  sale 

whereof  the  said  sum  of  may  be  levied  pursuant  to  my  said 

warrant :  these  are  therefore  to  command  you,  the  said  constable 
of  ,  to  apprehend  the  said  ,  and  convey  him  to  the  said 

hoose  of  correction  at  aforesaid,  and  deliver  him  there  to  the 

keeper  of  the  said  house  of  correction  ;  and  these  are  also  to  command 
you,  the  keeper  of  the  said  house  of  correction  to  receive  him  the 
said  into  the  said  house  of  correction,  and  there  keep  him, 

without  bail  or  mainprize  for  the  space  of  months,  unless  the 

aaid  sum  of  so  ordered  to  be  paid  as  aforesaid,  shall  be  sooner 

satisfied,  with  all  reasonable  expenses. 
Given  under  my  hand  and  seal,  at  ,  the  day  of 


Form  of  Commitment  where  the  toajrant  of  distress  is  withheld, 

[Here  name  )  To  the  Constable  of  and  also  to  the  Keeper  of 

the  county.]  ]         the  House  of  Correction  at 

Whebxas  of  ,  under  an  award  made  by  on 

the  day  in  the  year  of  our  Lord  ,  pursuant  to 

an  Act  passed  in  the  fifth  year  of  the  reign  of  his  present  Majesty, 
intituled  an  Act  [state  the  title  of  this  Act],  became  liable  to  pay 
to  the  sum  of  and  also  the  sum  of  for  costs, 

ttme,  and  expenses,  making  together  the  sum  of  ,  which  he  has 

refused  or  neglected  to  pay  for  the  space  of  two  days  and  upwards 
subeequent  to  the  making  of  such  award  :  and  whereas  it  appears  to  me 
that  the  recovery  of  such  sum  and  warrant  of  distress  and  sale  of  the 
goods  and  chattels  of  the  said  will  be  attended  with  consequences 

ruinous  or  in  an  especial  manner  injurious  to  the  defaulter  [and  his 
family,  if  any],  and  I  have  therefore  determined  to  withhold  such 
waiiant  and  to  commit  the  said  to  prison,  pursuant  to  the  said 

Act :  these  are  therefore  to  command  you,  the  said  constable  of  ,  to 

apprehend  the  said  and  convey  him  to  the  said  house  of  correc- 

tion at  aforesaid,  and  deliver  him  there  to  the  keeper  of  the  said 

house  of  correction  :  and  these  are  also  to  command  you,  the  keeper  of 
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the  said  house  of  correction,  to  receive  him  the  said  into  the  add 

honse  of  correction,  and  there  keep  him,  without  bail  or  mainprin,  ftr 
the  space  of  months,  unless  the  said  sum  of  ,  so  ordered 

to  be  paid  as  aforesaid,  shall  be  sooner  satisfied,  with  all  leasoDsble 
expenses. 

Given  under  my  hand  and  seal,  at  ,  the  day  of 


7  WILL.  IV.  Ain)  1  VICT.  c.  67  (1887). 

An  Act  to  Amend  an  Act  of  the  Fifth  Year  of  his  Majesty  King  Georgt  Ae 
Fourthy  for  Consolidating  and  Amending  the  Laws  relativs  to  the  ilrK- 
tration  of  Disputes  between  Masters  and  Workmen, 

"  Whereas  an  Act  was  passed  in  the  fifth  year  of  the  reign  of  Us 
Majesty  King  George  the  Fourth,  intituled  '  An  Act  to  consolidate  tad 
amend  the  laws  relative  to  the  arbitration,  of  disputes  between  masto 
and  workmen : '  and  whereas  it  is  provided  by  the  said  Act  thai  lU 
complaints  under  the  same  by  any  workman  for  any  cauae,  except  as  to 
bad  materialB,  shall  be  made  within  six  days  after  sudi  cause  of  comphdnt 
shall  arise ;  but  the  said  period  of  six  days  has  been  found  too  short 
for  the  purpose  thereby  intended :  '*  Be  it  therefore  enacted,  that  the 
same  be  extended  to  fourteen  days. 

2.  And  whereas  it  is  enacted  by  the  said  Act,  that  varioua  differenca 
under  the  same  shall  be  subject  as  therein  mentioned  to  the  adjudicatioD 
of  any  justice  of  the  peace  or  magistrate  of  any  county,  riding,  divisuO) 
stewartry,  barony,  city,  buigh,  town,  or  place  within  which  the  paitia 
reside :  and  whereas  many  cases  have  arisen  where  no  justice  of  tbe 
peace  or  magistrate  could  be  found  who  has  jurisdiction  where  both  of  the 
parties  differing  as  aforesaid  reside :  in  consequence  whereof  it  has  been 
doubted  whether  the  above  beneficial  enactment  can  in  such  cases  tike 
effect,  and  for  the  remedy  thereof  it  is  necessary  that  the  jurisdictioD 
and  powers  which  are  by  the  said  Act  conferred  on  the  justices  fs 
magistrates  of  the  district  where  both  parties  reside  shall  in  future  be 
exercised  by  the  justices  or  magistrates  of  the  district  where  the  pai^ 
complained  against  resides  :  be  it  enacted  that  in  the  place  of  the  juitieei 
or  magistrates  of  the  district  where  both  parties  reside,  the  justicei  or 
magistrates  of  the  district  where  the  parties  complained  agidnst  reside 
shall  have  said  jurisdiction  and  powers  ;  and  whatever  acts  and  duties 
are  by  the  said  Act  required  to  be  done  by  the  first-mentioned  justice! 
or  magistrates,  or  any  one  of  them,  shall  be  done  by  the  last-mentioned 
justices  or  magistrates,  or  by  any  one  of  them  ;  and  the  said  Act  shall  in 
all  respects  be       strued  as  if  the  words  "  where  the  party  complained 
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against  resides"  had  been  originally  inserted  in  the  third  section  of  the 
Act  instead  of  the  words  "  within  which  the  parties  reside/' 
3.  That  wherever  the  expression  ^justice  of  the  peace  "  occnrs  in  the 
Act  it  shall  be  construed  to  mean  '^  magistrate." 


30  &  81  VICT.  c.  105  (1867). 

Ai^  Act  to  ettaUish  Equitable  Councils  of  Conciliation  to  adjust  differences 

between  Masters  and  Workmen. 

Whkreas  an  Act  was  passed  in  the  fifth  year  of  the  reign  of  King 
George  the  Fourth,  intituled  "  An  Act  to  consolidate  and  amend  the  Laws 
lelatiYe  to  Arbitration  of  Disputes  between  Masters  and  Workmen ; " 
and  another  Act  was  passed  in  the  first  year  of  the  reign  of  her  present 
Majesty  Queen  Victoria,  chapter  sixty-seven  ;  and  another  Act  was  passed 
in  the  eighth  and  ninth  years  of  the  reign  of  her  present  Majesty,  chapter 
aeyenty-seven ;  and  another  Act  was  passed  in  the  eighth  and  ninth 
years  of  the  reign  of  her  present  Majesty,  chapter  one  hundred  and 
twenty-eight,  and  the  thi'ee  last-mentioned  Acts  were  passed  to  amend 
the  said  first-recited  Act : 

And  whereas,  in  order  the  better  to  facilitate  the  settlement  of  disputes 
between  masters  and  workmen,  it  is  expedient,  without  repealing  the 
said  several  Acts,  that  masters  and  workmen  should  be  enabled,  when 
licensed  by  her  Majesty,  to  form  equitable  councils  of  conciliation  or 
arbitration,  and  that  the  powers  in  the  said  Acts  contained  for  enforcing 
awards  made  under  or  by  virtue  of  the  provisions  thereof  should  be 
extended  to  the  enforcing  of  awards  to  be  made  by  and  under  the 
authority  of  such  equitable  councils  of  conciliation  : 

Be  it  therefore  enacted  by  the  Queen's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  lords  spiritual  and  temporal,  and 
commons,  in  this  present  parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows  : 

1.  If  any  number  of  masters  and  workmen,  in  any  particular  trade  or 
trades,  occupation,  or  employment,  being  inhabitant  householders  or 
part  occupiers  of  any  house,  warehouse,  counting-house,  or  other  property 
within  any  city,  borough,  town,  stewartry,  riding,  division,  barony, 
liberty,  or  other  place,  and  who,  being  a  master  in  such  trade,  shall  have 
resided  and  carried  on  the  same  within  any  such  place  for  six  calendar 
months  previous  to  the  signing  of  such  petition,  and  being  a  workman 
shall  have  resided  for  a  like  period  within  any  such  place,  and  shall 
have  worked  at  his  trade  or  calling  for  seven  years  previous  to  the 
signing  of  such  petition,  shall  at  a  meeting  specially  convened  for  that 
purpose  agree  to  form  a  council  of  conciliation  and  arbitration,  and  shall 
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jointly  petition  her  Majesty  to  grant  them  a  licence  to  foxm  such  coimcil, 
to  hold,  have,  and  exercise  all  the  powers  granted  to  arbitiaton  and 
referees  under  the  before-recited  Acts,  and  in  such  petition  for  the  same 
shall  Bet  forth  the  number  of  the  council,  and  also  the  names,  occupation, 
and  residence  of  the  petitioners,  and  the  manner  in  which  the  ezpenses 
of  the  said  council  and  of  the  registry  hereinafter  directed  are  to  be 
provided  for,  it  shall  then  be  lawful  for  Her  Majesty,  or  Her  Majesty's 
principal  Secretary  of  State  for  the  home  department,  to  grant  such  licence^ 
provided  notice  of  such  petition  has  been  published  one  month  before  the 
application  for  such  licence  in  the  London  Gazette,  and  in  one  or  moie  of 
the  local  newsi)apers  of  the  place  whence  such  petition  emanates :  Fru- 
vided  always,  that  it  shall  be  lawful  for  any  masters  and  workmen  inanj 
particular  trade  or  trades,  occupation,  or  employment  as  aforesaid, 
within  the  limits  of  the  application  of  the  Metropolitan  Local  Manage- 
ment Act,  or  within  any  two  or  more  boroughs  or  districts  of  the 
Metropolis,  to  associate  themselves  for  the  purposes  of  this  Act,  and  with 
such  licence  as  aforesaid  to  form  councils  as  aforesaid,  as  if  they  leiided 
within  any  one  borough  or  district. 

2.  The  said  council  shall  consist  of  not  less  than  two  masters  and  two 
workmen,  nor  more  than  ten  masters  and  ten  workmen,  and  a  chainnaa ; 
the  number  to  constitute  the  said  council  to  be  inserted  in  the  lioenoe ; 
but  no  member  of  the  council  shall  adjudicate  in  any  case  in  which  be 
or  any  relation  of  his  is  plaintiff  or  defendant 

3.  For  the  purposes  of  this  Act,  the  persons  whose  namei>,  occupatioB!, 
and  abodes  are  attached  to  the  petition  praying  for  a  licence  shall  and 
they  are  hereby  authorized  to  proceed  to  the  appointment  of  a  cotmcilof 
conciliation  and  arbitration  from  among  themselves  within  thirty  dap 
after  such  grant  of  licence  ;  and  the  said  coimcil  shall  remain  in  office 
until  the  appointment  of  a  new  council  in  its  stead. 

4.  The  council  shall  have  power  to  appoint  their  own  chairman, 
clerk,  or  such  other  officer  or  officers  as  they  may  deem  requisite,  and 
shall  have  power  to  hear  and  determine  all  questions  of  dispute  and 
difference  between  masters  and  workmen,  as  set  forth  in  the  before* 
recited  Act  of  the  fifth  year  of  King  George  the  Fourth,  chapter  ninety' 
six,  which  may  be  submitted  to  them  by  both  parties,  and  shall  have, 
hold,  and  exercise  all  the  powers  and  authority  granted  to  arbitrators  and 
referees  by  and  under  the  various  enactments  and  provisions  of  the  Acts 
before  recited  ;  and  any  award  the  said  equitable  councils  of  conciliation 
and  arbitration  may  make  in  any  case  of  dispute  or  difference  subnutted 
to  them  under  the  before-recited  Act  or  Acts,  or  imder  this  Act,  shall  be 
ffnal  and  conclusive  between  the  parties  to  such  arbitration,  without 
being  subject  to  review  or  challenge  by  any  Court  or  authority  whatso- 
ever ;  and  the  said  council  are  hereby  further  authorized  to  adjudicate 
upon  and  determine  any  other  case  of  dispute  or  difference  subnutted  to 
them  by  the  mutual  consent  of  master  and  workman  or  masters  and 
workmen,  and  the  same  proceedings  of  distress,  sale,  and  imprisonment 
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as  aze  provided  by  the  said  lecited  Acts  or  any  of  them  shall  be 
had  towards  enforcing  every  such  award  (by  application  to  any  justice  of 
the  peace  of  the  county,  stewartry,  riding,  division,  barony,  city,  town, 
bntgh,  or  place  within  which  the  parties  shall  reside,)  as  are  by  the  said 
ledted  Acts  or  any  of  them  prescribed  for  enforcing  awards  made  under 
or  by  virtue  of  the  provisions  of  them  or  any  of  them,  and  any  award  in 
writing  under  the  hand  of  the  chairman  of  the  council  shall  be  deemed 
nifficient  evidence  of  the  validity  of  such  award  to  authorize  such 
proceedings  of  distress,  sale,  and  imprisonment ;  but  nothing  in  this  Act 
contained  shall  authorize  the  said  coimcil  to  establish  a  rate  of  wages 
or  price  of  labour  or  workmanship  at  which  the  workman  shall  in  future 
he  paid. 

5.  A  quorum  of  not  less  than  three  (one  being  a  master  and  another  a 
workman,  and  the  third  the  chairman),  may  constitute  a  coimcil  for  the 
hearing  and  adjudication  of  cases  of  dispute,  and  may  accordingly  make 
their  award ;  but  a  committee  of  coimcil,  to  be  denominated  the  com- 
mittee of  conciliation,  shall  be  appointed  by  the  coimcil,  consisting  of 
one  master  and  one  workman,  who  shall  sit  at  such  times  as  shall  be 
appointed,  and  be  renewed  from  time  to  time  as  occasion  shall  require  ; 
and  all  cases  or  questions  of  dispute  which  shall  be  submitted  to  the 
council  by  both  parties  shall  in  the  first  instance  be  referred  to  the  said 
committee  of  conciliation,  who  shall  endeavour  to  reconcile  the  parties 
in  difference ;  when  such  reconciliation  shall  not  be  effected,  the  matter 
in  dispute  shall  be  remitted  to  the  council,  to  be  disposed  of  as  a  contested 
matter  in  the  regular  course. 

6.  The  chairman  of  the  coimcil,  who  shall  be  some  person  imconnected 
with  trade,  shall  preside  at  their  meetings,  and  shall  be  appointed  at 
their  first  meeting  after  obtaining  such  licence  as  aforesaid.  When  the 
votes  of  the  council  shall  be  equal,  the  chairman  for  the  time  being  is  to 
have  the  casting  vote. 

7.  No  counsel,  solicitors,  or  attomies  to  be  allowed  to  attend  on  any 
hearing  before  the  council  or  the  committee  of  conciliation  unless  con- 
sented to  by  both  parties. 

8.  On  the  first  Monday  in  November  in  the  year  next  after  the  first 
i^ipointment  of  the  council,  and  on  the  first  Monday  in  November  in 
each  succeeding  year,  a  council  and  chairman  shall  be  appointed,  who 
shall  remain  in  office  until  the  appointment  of  a  new  council ;  and  in 
case  of  vacancies  arising  betwixt  the  fixed  days  of  election  in  each  year, 
caused  by  the  death  or  removal  of  anv  member  of  the  council  or  of  the 
chairman,  an  election  shall  take  place  within  fourteen  days,  and  another 
member  be  elected  to  fill  ap  the  said  vacancy  from  the  class  to  which 
he  may  belong,  or  a  chairman  be  appointed,  as  the  case  may  be,  and 
the  member  or  chairman  so  elected  shall  serve  the  remainder  of  the 
year. 

9.  For  the  purposes  of  this  Act,  each  person  being  twenty-one  years 
of  age,  belonging  to  the  trade  having  a  licence  for  a  council,  and  beiog 
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an  inhabitant  householder  or  part  occupier  of  any  home,  warehoiue, 
counting-house,  or  other  property,  who,  being  a  master  in  such  tmle, 
has  resided  and  carried  on  the  same  within  the  limits  of  any  dtjr, 
borough,  town,  stewartry,  riding,  dividoni  barony,  liberty,  or  otiier 
place,  wherever  an  equitable  council  of  conciliation  and  arbitntiim  ii 
formed,  for  the  space  of  six  calendar  months  previoos  to  the  ninth  dijr 
of  NoTember  in  any  one  year,  and  being  a  workman  baa  resided  fori 
like  period  within  ike  same  limits^  and  has  worked  at  his  trade  or  oil- 
ing seven  years  previous  to  the  ninth  day  of  November  in  any  one  yeir, 
shall  be  entitled  to  be  registered  as  a  voter  for  the  election  of  theoomidl, 
and  shall  be  qualified  to  be  elected  a  member  of  such  conndl ;  but  the 
masters  shall  appoint  their  own  portion  of  the  council,  and  the  woikiDa 
elect  their  portion  of  the  counciL 

10.  The  clerk  of  each  division  of  the  council  shall  keep  a  register  of 
every  person  claiming  to  have  his  name  inscribed  on  the  register  as  a  votef 
for  the  council,  whether  master  or  workman  (but  distinct  from  eidi 
other),  the  said  register  to  contain  the  name,  occupation,  and  abode  of 
each  person  engaged  in  the  particular  trade  or  occupation  as  aA  forth  in 
the  licence  granting  the  formation  of  the  coimcil ;  and  the  said  dak 
shall,  upon  payment  of  a  registration  fee  being  made  to  bim,  register  tiie 
same  immediately,  or  be  liable  to  be  fined  for  neglect,  the  said  fine  to  lie 
applied  to  the  funds  of  the  said  council,  and  the  council  is  hereby  em- 
powered to  fix  and  determine  the  amount  of  such  fee  and  fine  respectively: 
Provided  that  in  case  it  shall  appear  to  the  council  that  any  person  oo^ 
not  to  be  so  registered,  the  council  shall  strike  the  name  of  such  penon 
off  such  register. 

11.  The  clerk  of  the  council  shall,  for  the  purposes  of  this  Act,  be  the 
returning  officer  ;  he  shall  convene  meetings  of  masters  and  meetings  of 
workmen,  by  advertisement,  fourteen  clear  days  previous  to  the  first  day 
of  November  ;  and  each  class  shall  at  such  meetings  proceed  to  nominate 
and  elect  members  to  the  council  for  the  year  next  ensuing ;  the  votes 
to  be  taken  by  show  of  hands  or  division  of  numbers,  and  in  such  place 
OS  the  council  may  authorize  ;  and  the  clerk  shall  declare  to  the  said 
meeting  the  names  of  the  candidates  who  are  elected,  and  the  same  shall 
be  final  and  conclusive,  unless  a  poll  is  demanded  at  the  time  the 
declaration  is  made  ;  but  either  party  may  demand  a  poll  of  those  onlf 
whose  names  are  registered  in  the  books  of  the  council. 

12.  A  poll  being  demanded  by  six  registered  voters,  the  council  shill 
appoint  time  and  place  for  that  purpose,  where  each  voter  shall  be  entitled 
to  record  his  vote. 

13.  The  clerk  shall,  within  seven  days  after  the  day  of  nomination, 
in  case  of  a  poll  being  demanded,  declare  the  number  of  votes  given  to 
each  candidate,  and  those  having  received  the  laigest  number  of  votes 
shall  be  declared  duly  elected. 

14.  The  coimcil  shall  also  appoint  a  clerk,  who  shall  continue  in  office 
imtil  a  new  appointment  shall  be  made  in  his  stead,  and  who  shall  keep 
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a  lecoid  of  all  their  proceedings,  and  do  and  perform  such  other  duties 
as  this  Act  may  authorize  or  the  said  council  may  require. 

16.  The  council  may  hold  their  sittings  in  any  public  room  used  for 
conducting  public  business,  with  the  permission  of  the  authority  having 
the  power  to  grant  such  perm^on. 

16.  Every  council  elected  under  this  Act  shall  from  time  to  time  make 
out  a  list  of  fees  which  shall  be  charged  for  any  proceeding  and  other 
expenses  under  this  Act,  and  shall  appoint  such  officers  as  may  be 
necessary,  and  make  such  byelaws,  rules,  and  regulations  for  their 
fipudance,  and  for  the  taking  and  scrutiny  of  the  votes  given  for  the 
election  of  members  of  the  council,  and  also  for  the  despatch  of  business, 
as  they  may  deem  necessary ;  such  byelaws,  rules,  regulations,  and  fees 
not  to  be  legal  and  binding  in  law  unless  and  imtil  they  shall  be 
fluietioned  by  the  Secretary  of  State  for  the  home  department. 

17.  The  Acts  before  recited  shall  remain  in  full  force  and  effect  as 
though  this  Act  had  not  been  passed  :  this  Act  shall  not  be  construed  to 
extend  to  domestic  servants  or  servants  in  husbandry. 

18.  In  citing  this  Act  for  any  purpose  whatever  it  shall  be  sufficient 
to  use  the  expression  "  the  Councils  of  Conciliation  Act,  1867." 

19.  This  Act  shall  commence  on  the  second  day  of  July,  one  thousand 
eight  hundred  and  sixty-seven. 


SCHEDULE  OP  FORMS. 

Form  of  Summons  of  a  witness  to  he  issued  hy  chairman. 

County  of  }  To  the  of  the  Equitable  Council 

or  Borough  of         )  of  Conciliation  and  Arbitration. 

Whebbas  it  appeareth  to  me,  A,B.,  chairman  of  the  said  Equitable 
Council  of  Conciliation  and  Arbitration  held  at  ,  that  O.H,  of 

in  the  borough  [or  county,  as  the  case  may  ^,]  is  a  material 
witness  to  be  examined  concerning  the  dispute  between  CD.  of 
and  £,F,  of  under  the  Act  [here  set  forth  the  title  of  the  Act] : 

These  therefore  are  to  require  you  forthwith  to  summon  the  said  0,R, 
to  appear  before  the  said  Equitable  Council  of  Conciliation  and  Arbitra- 
tioUi  held  at  the  at  the  hour  of  in  the  noon  of 

the  day  of  18    ,  so  that  the  said  dispute  may 

be  adjudicated  upon  and  settled  forthwith  according  to  law ;  and  be  you 
then  there  to  certify  what  you  have  done  in  the  premises.  Herein 
Ml  not 

Qiven  under  my  hand,  this  day  of  in  the 

year  of  our  Lord 

(Signed)        A.B., 
Chairman  of  the  Equitable  Council  of 
Conciliation  and  Arbitration. 


i 
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i^ormo/iifOflwtL 

Wx  LK.  and  L.M,  [tiame  amd  detenbe  the  afhitrai€f9\  tibft  aAiintai 
in  the  matters  in  dispute  between  [ken  daU  ike  nanus  ef  jUmMfmi 
defendant  to  the  referetice],  do  hereby  adjudge  and  detennine  ihaftpbffflf 
forth  the  determination^  to  iMeh  the  ekairman  aind  afhitraion  iitalTiahniii 
Iheirnamee], 

Signed  this  day  of  18    • 

Form  of  Endoreement  extending  the  time  limiUdfor  maikmg  As  AwmL 

We  ,  membeis  of  the  Eqnitable  ConncQ  of  OonriMki 

und  Arbitration,  do  hereby  agree  to  extend    the  time  of  hflniqg[ir 
making  an  award,  as  the  eaee  may  60J  in  the  nutter  in  dispute  UMiia 

of  and  of  to  the 

day  of 

Witness  onr  hands,  this  day  of  18    . 

Form  of  Aeknotekigment  offuyUmient  of  the  Awmd, 

I  ,  chairman  of  the  £qmtable  OooneQ  cf  Om* 

ciliation  and  Arbitration,  do  hereby  acknowledge  that  the  swud  ia  tibs 
matter  of  dispnte  between  of  and 

of  hath  been  duly  fulfilled  by  who  is  hereby  disduigBi 

of  the  same. 

Witness  my  hand,  this  day  of 

^.J?.,  ChaizniD. 

[Form  of  Acknowledgment  of  fulfilment  of  the  Award. 

I  ,  Chairman  of  the  Equitable  Council  of  Con- 

ciliation and  Arbitration,  do  hereby  acknowledge  that  the  award  in  the 
matter  of  dispute  between  of  and 

of  to  the  day  of 

Witness  my  hand,  this  day  of  18    . 

A.B.y  Chairman (/). 


Form  of  Oath  to  he  administered  by  the  Arbitrators  to  the  parties  and 

mtnesses  under  this  Act, 

The  evidence  that  you  shall  give  before  this  Eqnitable  Council  of 
Conciliation  and  Arbitration  bet\\'een  and  under 

and  by  virtue  of  this  Act  [here  state  the  title  of  this  Act]  shall  be  the 
truth,  the  whole  truth,  and  nothing  but  the  truth. 

So  help  you  GOD. 

(/)  This  unintelligible  form  and,  in  fact,  the  whole  Bchcdole  of  forms,  in 
omitted  from  the  reyised  statutes.* 
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Form  of  Commitment  of  a  penon  summoned  as  a  witness  before  the 

Arbitrators. 

Whereas  proof  on  oath  hath  been  made  before  me,  one  of  Her 
Majesty's  justices  of  the  peace  for  the  county  [or  riding,  stewartry, 
division,  city,  burgh,  liberty,  town,  or  place]  of  ,  on  this 

day  of  ,  that  A,B,  hath  been  duly  summoned,  and 

hath  neglected  to  appear  and  give  evidence  before  the  Equitable  Council 
of  Conciliation  and  Arbitration  for  the  in  the  matters  of  dis- 

pute between  CD.  and  E.F.,  at  in  the   county  [or  riding, 

stewartry,  division,  city,  burgh,  liberty,  town,  or  place]  of  ,  on 

the  day  of  ,  under  and  by  virtue  of  an  Act  made  in 

the  twenty-fourth  year  of  the  reign  of  Her  present  Majesty,  intituled 
**  An  Act  **  [here  set  forth  (he  title  of  this  Act]  ;  and  the  said  A.B.  being 
required  to  appear  and  give  evidence  before  the  said  arbitrators,  and  still 
reftudng  so  to  do  :  Therefore  I,  the  said  justice,  do  hereby,  in  pursuance 
of  the  said  Act,  commit  the  said  A.B.  to  the  [describing  the  prison  or  the 
house  of  correction]^  there  to  remain  without  bail  or  mainprise,  for  his  [or 
her]  offence  aforesaid,  until  he  [or  she]  shall  submit  himself  [or  herself] 
to  be  examined  and  give  his  [or  her]  evidence  before  the  said  arbitrators 
touching  the  matters  referred  to  them,  or  shall  otherwise  be  discharged  by 
due  course  of  law  :  And  you  the  [constahle  or  other  peace  officer  or  officers  to 
whom  the  warrant  is  directed]  are  hereby  authorized  and  required  to  take 
into  your  custody  the  body  of  the  said  A.B.,  and  him  [or  her]  safely 
convey  to  the  said  prison  [or  houfte  of  correction],  and  him  [or  her]  there  to 
deliver  to  the  gaoler  [or  keeper]  thereof,  who  is  hereby  authorized  and 
Tec[uired  to  receive  into  his  custody  the  body  of  the  said  A.B.,  and  him 
[or  her]  safely  to  detain  and  keep,  pursuant  to  this  commitment 

Given  under  my  hand,  this  day  of  in  the  year 

of  our  Lord 

(This  commitment  to  be  directed  to  the  proper  peace  officer  and  the 
gaoler  [or  keeper]  of  the  prison  [or  house  of  correction]). 

Form  of  Warrant  of  Distress. 

To  the  constable  of 
Whereas  of  under  a^  award  made  by 

on  the  day  of  in  the  year  of  our  Lord 

pnisoant  to  an  Act  passed  in  the  twenty-fourth  year  of  the  reign  of  Her 
present  Majesty,  intituled  <'  An  Act "  [state  the  title  of  this  Act],  is  liable 
to  pay  to  of  the  sum  of  ,  and  also  the  sum 

of  ;  and  the  said  having  refused  or  neglected  to 

pay  the  same  for  the  space  of  two  days  and  upwards  subsequent  to  the 
making  of  such  award  :  These  are  therefore  to  command  you  to  levy  the 
said  sum  of  by  distress  and  sale  of  the  goods  and  chattels  of 

the  said  ;  and  I  do  hereby  order  and  direct  the  goods  and 

chattels  so  to  be  distrained  to  be  sold  and  disposed  of  within 
daySy  unless  the  sum  of  for  which  such  distress  shall  be  made. 
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together  with  the  reaaonable  charges  of  taking  and  keeping  such  distress, 
shall  be  sooner  paid  ;  and  you  are  hereby  also  commanded  to  certify  to 
me  what  you  shall  do  by  virtue  of  this  my  warrant. 

Given  under  my  hand  and  seal  at  the 

day  of 

Form  of  the  ConstabWs  return  to  the  vsarrant  of  dittren, 

I  constable  of  ,  do  hereby  certify  to 

justice  of  the  peace  ,  that  I  have  made  diligent  search  for  bat 

do  not  know  of  nor  can  find  any  goods  and  chattels  of  by 

distress  and  sale  whereof  I  may  levy  the  sum  of  ponaaat 

to  his  warrant  for  that  purpose,  dated  the  day  of 

in  the  year  of  our  Lord 

Given  under  my  hand,  this  day  of  the  jeir 

of  our  Lord 

Form  of  Commitment  thereupon  to  the  House  of  CarreeHon. 

[Here  name  )  To  the  constable  of  and  also  to  the  keepei 

(he  County.]  {         of  the  house  of  correction  at 

Whereas  of  under  an  award  made  by 

on  the  day  of  in  the  year  of  our  Lord 

pursuant  to  an  Act  passed  in  the  twenty-fourth  year  of  the  reign  of  Her 
present  Majesty,  intituled  "  An  Act "  [staie  the  title  of  this  Acil,  became 
liable  to  pay  to  the  sum  of  ,  and  also  the  sum  of 

for  costs,  time,  and  expenses,  making  together  the  sum  of 
,  and  having  refused  or  neglected  to  pay  the  same  for  the 
space  of  two  days  and  upwards  subsequent  to  the  making  of  such  award, 
my  warrant  was,  according  to  the  provisions  of  the  said  Act,  duly  made 
and  issued  for  the  levying  the  said  sum  of  by  distress  and  sale 

of  the  goods  and  chattels  of  the  said  :  And  whereas  it  appears 

by  the  return  of  constable  of  ,  dated  the 

day  of  ,  that  he  hath  made  diligent  search  for  but  doth  not 

know  of  nor  can  find  any  goods  and  chattels  of  the  said 
by  distress  and  sale  whereof  the  said  sum  of  may  be  levied, 

pursuant  to  my  said  warrant :  These  are  therefore  to  command  yon,  the 
said  constable  of  ,  to  apprehend  the  said  and 

convey  him  to  the  said  house  of  correction  at  aforesaid,  and 

deliver  him  there  to  the  keeper  of  the  said  house  of  correction ;  and 
these  are  also  to  command  you,  the  keeper  of  the  said  house  of  conection, 
to  receive  him  the  said  into  the  said  house  of  correction, 

and  there  keep  him,  without  bail  or  mainprise,  for  the  space  of 
months,  unless  the  said  sum  of  so  ordered  to  be  paid  as  ato- 

said  shall  be  sooner  satisfied,  with  all  reasonable  expenses. 
Given  under  my  hand  and  seal  at 
the  day  of 


ACTS   RELATING  TO  ARBITBATIOK.  593 


Form  of  Commitment  where  ike  Warrant  of  Distress  is  withheld. 

[Here  name  )  To  the  constable  of  and  also  to  the  keeper  of  the 

the  County,] )         house  of  correction  at 

Whereab  of  under  an  award  made  by 

on  the  day  of  in  the  year  of  our  Lord  , 

pnrsnant  to  an  Act  passed  in  the  twenty-fourth  year  of  the  reign  of  Her 
present  Majesty,  intituled  ''  An  Act "  [state  the  title  of  this  Act],  became 
liable  to  pay  to  the  sum  of  ,  and  also  the  sum  of 

for  costs,  time,  and  expenses,  making  top^ether  the  sum  of  , 

which  he  has  refused  or  neglected  to  pay  for  the  space  of  two  days  and 
upwards  subsequent  to  the  making  of  such  award :  And  whereas  it 
appears  to  me  that  the  recovery  of  such  sum  and  warrant  of  distress  and 
sale  of  the  goods  and  chattels  of  the  said  will  be  attended  with 

consequences  ruinous  or  in  an  especial  manner  injurious  to  the  defaulter 
[and  his  family,  if  any],  and  I  therefore  have  determined  to  withhold 
such  warrant,  and  to  commit  the  said  to  prison,  pursuant  to 

the  said  Act :  These  are  therefore  to  command  you,  the  said  constable  of 

,  to  apprehend  the  said  ,  and  convey  him  to 

the  house  of  correction  at  aforesaid,  and  to  deliver  him  there 

to  the  keeper  of  the  said  house  of  correction  ;  and  these  are  also  to  com- 
mand you,  the  keeper  of  the  said  house  of  correction,  to  receive  him  the 
said  into  the  said  house  of  correction,  and  there  keep  him, 

without  bail  or  mainprise,  for  the  space  of  months^  unless 

the  said  simi  of  so  ordered  to  be  paid  as  aforesaid  shall  be 

sooner  satisfied,  with  all  reasonable  expenses. 

Given  under  my  hand  and  seal  at  the 

day  of 


35  &  86  VICT.  c.  46  (1872). 

An  Act  to  make  Further  Provision  for  Arbitration  between  Masters  and 

Workmen, 

Whereas  by  the  Act  of  the  fifth  year  of  George  the  Fourth,  chapter 
ninetjf -six,  intituled  ^^  An  Act  to  consolidate  and  amend  the  laws  relative 
to  the  arbitration  of  disputes  between  masters  and  workmen,"  herein- 
after referred  to  as  the  "  principal  Act,"  provision  is  made  for  the  arbi- 
tration in  a  mode  therein  prescribed  of  certain  disputes  between  masters 
and  workmen : 

And  whereas  it  is  expedient  to  make  further  provision  for  arbitration 
between  masters  and  workmen  : 

Q  Q 


\ 
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Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commoiu, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows  : 

1.  The  following  provisions  shall  have  effect  with  reference  to  agree- 
ments under  this  Act  : 

(1.)  An  agreement  under  this  Act  shall  either  designate  some  board, 
council,  persons  or  person  as  arbitrators  or.  arbitrator,  or 
define  the  time  and  manner  of  appointment  of  arbitrators  or 
of  an  arbitrator ;  and  shall  designate,  by  name,  or  by  de- 
scription of  office  or  otherwise,  some  person  to  be,  or  some 
person  or  persons  (other  than  the  arbitrators  or  arbitrator) 
to  appoint  an  umpire  in  case  of  disagreement  between 
arbitrators  : 
(2.)  A  master  and  a  workman  shall  become  mutually  bound  by  an 
agreement  under  this  Act  (hereinafter  referred  to  as  ''the 
agreement)  upon  the  master  or  his  agent  giving  to  the 
workman  and  the  workman  accepting  a  print^  copy  of  the 
agreement : 

Provided  that  a  workman  may,  within  forty-eight  houis 
after  the  delivery  to  him  of  the  agreement,  give  notice  to 
the  master  or  his  agent  that  he  will  not  be  bound  by  the 
agreement,  and  thereupon  the  agreement  shall  be  of  no  effect 
as  between  such  workmen  and  the  master  : 
(3.)  "When  a  master  and  workman  are  bound  by  the  agreement 
they  shall  continue  so  bound  during  the  continuance  of  any 
contract  of  emplojonent  and  service  which  is  in  force  between 
them  at  the  time  of  making  the  agreement,  or  in  contempk- 
tion  of  which  the  agreement  is  made,  and  thereafter  so  long 
as  they  mutually  consent  from  time  to  time  to  continue  to 
employ  and  serve  without  having  rescinded  the  agreement 
Moreover,  tlie  agreement  may  provide  that  any  number  of 
days'  notice,  not  exceeding  six,  of  an  intention  on  the  part  of 
the  master  or  workman  to  cease  to  employ  or  be  employed 
shall  be  recjuired,  and  in  that  case  the  parties  to  the  agree- 
ment shall  continue  bound  by  it  respectively  until  the  expira- 
tion of  the  required  number  of  days  after  such  notice  has 
been  given  by  cither  of  the  parties  : 
(4.)  The  agreement  may  provide  that  the  parties  to  it  shall,  during 
its  continuance,  be  bound  by  any  rules  contained  in  the 
agreement,  or  to  be  made  by  the  arbitrators,  arbitrator,  or 
umpire  as  to  the  rate  of  wages  to  be  paid,  or  the  hours  or 
quantities  of  work  to  be  performed,  or  the  conditions  or 
regulations  under  which  work  is  to  be  done,  and  may  specify 
penalties  to  be  enforced  by  the  arbitrators,  arbitrator,  or 
umpire  for  the  breach  of  any  such  rule  : 
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(5.)  The  agreement  may  also  provide  that  in  case  any  of  the  follow- 
ing matters  arise  they  shall  be  determined  by  the  arbitrators 
or  arbitrator,  viz.  : 
a.  Any  such  disagreement  or  dispute  as  is  mentioned  in 

the  second  section  of  the  principal  Act ;  or 
6.  Any  question,  case,  or  matter  to  which  the  provisions 
of  the  Master  and  Servant  Act,  1867,  apply  ; 
and  thereupon  in  case  any  such  matter  arises  between  the 
parties  while  they  are  bound  by  the  agreement,  the  arbitrators, 
arbitrator,  or  umpire  shall  have  jurisdiction  for  the  hearing 
and  determination  thereof,  and  upon  their  or  his  hearing  and 
determining  the  same  no  other  proceeding  shall  be  taken 
before  any  other  court  or  person  for  the  same  matter  ;  hut  if 
the  disagreement  or  dispute  is  not  so  beard  and  deter- 
mined within  twenty-one  days  from  the  time  when  it  arose, 
the  jurisdiction  of  the  arbitrators,  arbitrator,  or  umpire  shall 
cease,  unless  the  parties  have,  since  the  arising  of  the 
disagreement  or  dispute,  consented  in  writing  that  it  shall 
be  exclusively  determined  by  the  arbitrators,  arbitrator,  or 
umpire  : 

A  disagreement  or  dispute  shall  be  deemed  to  arise  at  the 
time  of  the  act  or  omission  to  which  it  relates  : 

(6.)  The  arbitrators,  arbitrator,  or  umpire  may  hear  and  determine 
any  matter  referred  to  them  in  such  manner  as  they  thiuic 
fit,  or  as  may  be  prescribed  by  the  agreement : 

(7.)  The  agreement,  and  also  any  rules  made  by  the  arbitrators, 
arbitrator,  or  umpire  in  pursuance  of  its  provisions,  shall  in 
all  proceedings  as  well  before  them  as  in  any  court  be  evidence 
of  the  terms  of  the  contract  of  employment  and  service  between 
the  jMirties  lx)und  by  the  agreement : 

(8.)  The  agreement  shall  be  deemed  to  be  an  agreement  within  the 
meaning  of  the  thirteenth  section  of  the  principal  Act  for  all 
the  purposes  of  that  Act : 

(9.)  If  the  agreement  provides  for  the  production  or  examination 
of  any  books,  documents,  or  accounts,  subject  or  not  to  any 
conditions  as  to  the  mode  of  their  production  or  examina- 
tion, the  arbitrators,  arbitrator,  or  umpire  may  require  the 
production  or  examination  (subject  to  any  such  conditions) 
of  any  such  books,  documents,  or  accounts  in  the  possession 
or  control  of  any  person  summoned  as  a  witness,  and  who  is 
bound  by  the  agreement,  and  the  provisions  of  the  princi- 
pal Act,  for  compelling  the  attendance  and  submission  of 
witnesses,  shall  apply  for  enforcing  such  production  or 
examination. 
Sl  This  Act  may  be  cited  as  *^  The  Arbitration  (Masters  and  Workmen) 
Let,  1872." 

Q  Q  2 
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Combinations  or  conspiracies  on  the  part  of  workmen  to 
raise  their  wages  or  shorten  their  hours  of  labour  have  not 
been  always  permitted.  Statutes  prohibiting  them  were 
passed  as  long  ago  as  the  reign  of  Edward  IIL  (1360,  34 
Edward  III.  c.  9).  The  3  Henry  VI.  c.  1  (1425)  forhade 
the  holding  of  chapters  and  congregations  of  masons.  The 
2  &  3  Edward  VI.  c.  15  (1548),  enacted  that  if  artificers  or 
labourers  do  "  conspire,  covenant,  or  promise  together,  or 
make  any  oaths,  that  they  shall  not  make  or  do  their  work 
but  at  a  certain  price  or  rate,  or  shall  not  enterprise  or  take 
upon  them  to  finish  that  another  hath  began,  or  shall  do 
but  a  certain  work  in  the  day,  or  shall  not  work  but  at 
certain  hours  and  times,  then  every  such  person  so  con- 
spiriDg,  &c.,  being  convict  thereof,  shall  forfeit  ten  pounds 
to  the  King's  Highness."  One  of  the  last  of  these  statutes 
was  the  39  &  40  Geo.  III.  c.  106,  by  which  all  agreements 
between  workmen  for  obtaining  a  rise  in  wages  were  declared 
illegal. 

Whether  a  combination  to  raise  wages  was  also  at  Com- 
*  mon  Law  an  indictable  offence  is  not  clear.  As  first  defined 
in  the  Ordinance  of  Conspirators,  33  Edward  I.  (1305),  con- 
spiracy is,  in  the  main,  a  combination  for  the  false  and  mali- 
cious promotion  of  indictments ;  and  it  is  sometimes  stated 
that  this  is  the  proper  definition  of  it  (a).  It  is  certain 
that  the  early  reports  and  such  works  as  Hale's  Pleas  and 

(a)  Sai'ilc  v.  Roberts,  1  Ray.,  p.  377. 
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East's  Pleas  of  the  Crown  contain  references  mainly  to  con- 
spiracies of  this  character,  or  conspiracies  of  which  the  persons 
indicted  were  really  accessories  to  some  well-known  form  of 
crime.  In  accordance  with  the  remarks  of  Campbell,  C.  J.,  in 
HiUon  V.  JEckersley  (b),  Mr.  Wright,  in  his  able  work  on  the 
Law  of  Conspiracy,  has  endeavoured  to  show  that  at  Common 
Law  a  conspiracy  to  do  things  which  it  was  lawful  for  an  indi- 
vidual to  do  was,  as  a  rule,  not  a  criminal  offence.  He  has 
advanced  strong  arguments  in  favour  of  this  view,  but  in 
several  cases  which  ai*e  quoted  below  (c)  it  was  expressly 
stated  by  eminent  judges  that  combinations  with  a  view  to 
raise  wages  were  criminal,  and  there  are  not  a  few  reasons  for 
believing  that  this  is  correct. 

In  the  year  1824  a  statute  was  passed  (the  5  Geo.  lY. 
c.  95),  repealing  the  prior  Acts  relative  to  combinations  of 
workmen  or  of  masters,  or  as  to  raising  or  lowering  the  rate 
of  wages,  or  altering  the  hours  or  quantity  of  work,  or 
regulating  the  manner  of  carrying  on  business.  Section  2 
expressly  provided : — 

**  That  joumejmeD,  workmen  or  other  persons  who  shall  enter  into 
any  combination  to  obtain  an  advance,  or  to  fix  the  rate  of  wages,  or  to 
lessen  or  alter  the  hours  or  duration  of  the  time  of  working,  or  to 
decrease  the  quantity  of  work,  or  to  induce  another  to  depart  from  his 
service  before  the  end  of  the  time  or  tenn  for  which  he  is  hired,  or  t4) 
quit  or  return  his  work  before  the  same  shall  be  finished,  or  not  being 
hired,  to  refuse  to  enter  into  work  or  employment,  or  to  regulate  the 
mode  of  carrying  on  any  manufacture,  trade  or  business,  or  the  manage- 
ment thereof,  shall  not  therefore  be  subject  or  liable  to  any  indictment 
or  prosecution  for  conspiracy,  or  to  any  other  ciiminal  information  or 
ponishment  whatever,  under  the  common  or  tlie  statute  law.'* 

By  the  3rd  section  corresponding  liberty  was  given  to  em- 
ployers.    The  5th  section  made  a  reservation  in  the  case  of 

(6)  See  note  (/).  Cambridge     (1721),    S     Mod.     10 ; 

(c)  MexY.  Wheatly  (1761),  2  Bur.  King  v.  Norris  (1768),   2   Kenyon, 

1125  ;  1  W.  B.  273  ;  Amm,  (1755),  300 ;  Rex  v.  Eccles  (1783),  Willes,  683, 

Sayer,  260;  Arwii.  (1698),  12  Mod.  1  Leach,  274  ;  JUxy.  Mawhey  {nw\ 

248.     ("  It  is  fit  that  all  confederacies  6  T.  R.  636 ;  Rex  y.  Hammond  (1799), 

b]r  those  of  trade  to  raise  their  rates  2  Esp.  719  ;  Reg.  y.  Pamell  (1881), 

should  be  suppressed,*'  Holt,  C.J.) ;  18  Cox,  608. 
King   v.    Journeymen    Tailors     of 
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any  person  who  by  violence  to  the  person  or  property,  bj 
threats^  or  by  intimidation,  should  unlawfully  or  malicioailjr 
force  another  to  depart  from  his  hiring  or  work.  Yariooi 
associations  having  made  use  of  the  liberty  thus  gnmted, 
this  Act  was,  in  accordance  with  the  recommendation  of  t 
select  committee,  repealed,  and  another,  the  6  Qea  lY.  c 
129,  was  passed.    The  3rd  section  enacted  that : — 

''  If  any  person  shall  by  violence  to  the  penon  or  propeEty,  or  lij 
tlireats  or  intimidation,  or  by  molesting  or  in  any  way  obstndiii^ 
anotlier,  force  or  endeavour  to  force  any  journeyman^  mannftrtoWi 
workman  or  other  person  hired  or  employed  in  any  manufiictorey  lade 
or  business,  to  depart  from  his  hiring,  employment  or  woik,  or  to  retm 
his  work  before  the  same  shall  be  finished,  or  prevent  or  endeaTonr  to 
]>revent  any  journeyman,  manufacturer,  workman,  or  other  peEMm  Mt 
being  hired  or  employed  from  hiring  himself  to,  or  from  accepting  wod 
or  employment  from  any  person  or  persons ;  or  if  any  person  shall  me  or 
employ  violence  to  the  person  or  property  of  another,  or  thieite  or 
intimidation,  or  shall  molest  or  in  any  way  obstruct  another  for  the 
purpose  of  forcing  or  inducing  such  person  to  belong  to  any  dub  or  wo- 
ciation,  or  to  contribute  to  any  common  fund,  or  to  pay  any  fine  or 
penalty,  or  on  account  of  liis  not  belonging  to  any  particular  chib  or 
association,  or  not  having  contributed  or  having  refused  to  oontzibote^ 
to  any  common  fund,  or  to  pay  any  fine  or  penalty,  or  on  account  of 
liis  not  having  complied  or  of  his  refusing  to  comply  with  any  rulw, 
onlers,  resolutions  or  regulations  made  to  obtain  an  ailvana*  or  to 
reduce  the  rate  of  wages,  or  to  lessen  or  alter  the  hours  of  working,  or  to 
decrease  or  alter  the  (quantity  of  work,  or  to  wgulate  the  mode  of 
carrying  on  any  manufacture,  trade  or  business,  or  the  management 
therc^of ;  or  if  any  i)erson  shall  by  violence  to  the  person  or  property  of 
another,  or  by  threats  or  intimidation,  or  by  molesting  or  in  anyway 
obstructing  another,  force  or  endeavour  to  force  any  manufactuier  or 
person  carrying  on  any  trade  or  business,  to  make  any  alteration  in  hi» 
mode  of  regulating,  managing,  conducting  or  carrying  on  such  manu- 
facture, trade  or  business,  or  to  limit  the  number  of  his  apprentices,  or 
the  number  or  description  of  his  journeymen,  workmen  or  sen'snts ; 
every  person  so  offending  or  aiding,  abetting  or  assisting  therein,  beinjj 
convicted  thereof  in  manner  hereinafter  mentioned,  sliall  l>e  imprisonetl 
only,  or  shall  and  may  be  imprisoned  and  kept  to  hard  laboxir,  for  any 
time  not  exceeding  three  calendar  months.   Section  4. — Provided  always, 
that  this  Act  shall  not  extend  to  subject  any  persons  to  puiushment 
who  shall  meet  together  for  the  sole  purpose  of  consulting  upon  and 
determining  the  rate  of  wages  or  prices  which  the  poisons  present  at 
such  meeting  or  any  of  them,  shall  require  or  demand  for  his  or  their 


TRADE   UNIONS.  599 

work,  or  the  hours  or  time  for  which  he  or  they  shall  work  iu  any 
manufacture,  trade  or  business,  or  who  shall  enter  into  any  agreement, 
verbal  or  written,  among  themselves  for  the  purpose  of  fixing  the  rate 
of  wages  or  prices  which  the  parties  enteiing  into  such  agreement,  or 
any  of  them,  shall  require  or  demand  for  his  or  their  work,  or  the  hours 
or  time  for  which  he  or  they  will  work,  in  any  manufacture,  trade  or 
business ;  and  that  persons  so  meeting  for  the  purposes  aforesaid,  or 
entering  into  any  such  agreement  as  aforesaid,  shaU  not  be  liable  to  any 
prosecution  or  penalty  for  so  doing,  any  law  or  statute  to  the  contrary 
notwithstanding. " 

This  Act  was  amended  in  1859  by  the  22  Vict.  c.  34,  which 
declared  that  agreements  by  workmen  or  otliers  as  to  wages 
or  hours  of  work,  whether  of  the  persons  present  at  the 
meeting  or  of  other  workmen,  and  peaceable  and  reasonable 
persuasion  by  workmen  or  others  to  abstain  from  work  in 
order  to  secure  such  wages  or  hours,  should  not  be  deemed 
to  be  "molestation"  or  "obstruction"  within  the  meaning 
of  the  Act  of  1825. 

After  the  passing  of  the  6  Geo.  IV.  c.  129,  the  state  of  the 
law  as  to  strikes  and  combinations  of  workmen  was  obscure. 
The  balance  of  authority  was  in  favour  of  strikes  not  being 
necessarily  illegal  in  the  sense  that  each  person  who  took 
part  in  them  might  be  indicted.  In  Rex  v.  Selshy  (d), 
Bolfe,  B.,  ruled  that  strikes  ;per  se  were  not  illegal  "  It  is 
lavrful  for  a  dozen  people  to  agree  together  and  say  '  We 
will  not  work  unless  A.  B.  raise  our  wages.'"  Erie,  J., 
ruled  to  the  same  effect  in  Reg.  v.  Rowlands  (e).  But,  in 
Hilton  v.  Eckersley  (/),  decided  in  1856,  Crompton,  J., 
declared  that  combinations  to  raise  wages  were  ''  illegal  and 
indictable  at  Common  Law."  In  Walshy  v.  Anley,  decided  in 
1861,  the]  same  judge  repeated  his  opinion  that  at  Common 
Law  all  such  combinations  were  illegal,  and  that  the  effect 
of  6  Geo.  IV.  c.  129  was  to  restore  that  law  (ff). 

{d)  (1847),  5  Cox,  C.  C.  495,  n.  on  the  other  hand,  compare  Rex  y, 

ie)  (1861),  17  Q.   B.  671 ;  6  Cox,  Bykerdyke  (1832).  1  M.  &  R.  179. 

686  ;   Hannen,     J.,    in    Farrer    v.  (/)  6  K  &  B.  47. 

Close  (1869),  L.   K.  4  Q.  B.  602  ;  38  (/)  See  also  as  to  effect  of  6  Geo. 

L.  J.  M.  C.  132  ;  Cockburn,  C.J.,  in  IV.  c.  129,  Sir  William  Erie's  Memo- 

Walsbyy.  Anley  (1861),  see  note(i) ;  raudum  on  Trade  Unions,  p.  58. 
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Nor  was  it  clear  what  might  lawfully  be  done  by  workmen 
in  order  to  give  effect  to  a  strike.  By  most  judges  it  was 
held  to  be  a  threat  or  coercion  for  workmen  to  give  notice  to 
their  employer  that  they  would  leave  unless  a  workman  whom 
they  disliked  was  discharged,  or  unless  the  employer  made  a 
change  in  the  mode  of  conducting  his  business.  This  is  the 
effect  of  Rex  v.  Bykerdyke  (g),  Rex  v.  Duffield  (A),  WaUhy  v. 
Avley  (i),  O'Neil  v.  Longman  {k),  HkeUxmme  v.  Oliver  (i), 
Skinner  v.  Kitch  {ni).  A  "  threat,"  within  the  meaning  of 
the  Act^  must  be,  it  was  admitted,  a  threat  to  do  something 
illegal.  In  Walsby  v.  Anley,  the  Court  so  decided,  and 
also  held  that  a  combination  with  a  view  to  induce  a  master 
to  dismiss  certain  men  was  a  threat,  as  being  au  illegal 
act.  The  cases  referred  to  in  the  notes  show  that  "  threat" 
was  not  confined  to  threats  of  violence  to  the  person  or 
property  (n). 

How  far  were  trade  unions  with  objects  in  restraint  of 


{g)  (1832),  1  M.  &  R.  179.  (Work- 
men combined  to  send  a  letter  to 
an  employer  to  the  effect  that 
his  men  would  strike  in  fourteen 
days  unless  certain  workmen  were 
discharged  ;  Patteson,  J. ,  ruled  that 
6  Geo.  IV.  c.  129  never  meant  to 
empower  workmen  to  meet  or  com- 
bine for  the  purpose  of  dictating  to 
the  master  whom  he  should  employ. 

{h)  (1851),  5  Cox,  405,  where 
Erie,  J.,  denies  the  right  of  workmen 
to  **  combine  together  to  induce  men, 
already  in  the  employment  of  other 
masters,  to  leave  tneir  work  for  the 
j)urpose  of  compelling  those  masters 
to  raise  their  wages.'"  See  also  Rex 
V.  HewiU  (1851),  5  Cox,  162. 

(t)  (1861),  3  E.  &  E.  516;  80 
L.  J.  M.  C.  121  ;  9  W.  R.  271  ;  8 
L.  T.  N.  S.  666.  (Appellant  sum- 
marily convicted  because  he  and  two 
other  workmen  of  A.  went  to  him 
with  a  paper  signed  by  appellant 
and  other  workmen  of  A.,  saying 
that  they  had  resolved  at  a  meeting 
to  cease  working  immediately  unless 
certain  workmen  were  discharged, 
and  they  had  a  definite  answer  by 
dinner  time.) 


{k)  (1863),  4  B.  &  S.  376.  (Chtir. 
man  at  a  meeting  of  a  benefit  dab 
asked  workman  whether  he  would 
leave  certain  shop,  or  stay  and  be 
despised  by  the  ciub,  have  his  name 
sent  round  the  country,  and  be  pat 
to  all  sorts  of  unpleasantness:  a 
threat  within  the  statute.) 

(/)  (1866),  13  L.  T.  N.  S.  680. 
(Workmen  going  in  a  body  to  a  master 
and  saying,  "  Unless  you  dischaige 
him  (a  person  who  had  not  stnu 
work)  your  men  shall  not  be  allowed 
to  work ; "  a  threat  under  a.  3.) 

{m)  (1867),  L.  R.  2  Q.  B.  893. 
(A  notice  served  by  secretaiy  of 
branch  lodge  of  carpenters*  uniou 
upon  a  master  builder,  stating  thit 
he  had  been  requested  by  the  com- 
mittee to  give  the  men  in  the 
builder*s  employment  notice  to  come 
out  on  strike  against  him,  nnless  he 
became  a  member  of  the  society; 
appellant  rightly  convicted.) 

(«)  80  L.  J.  M.  C,  p.  123 ;  Lo^, 
J.,  in  JFoodv.  Bowton  (1866),  10  CoXt 
T).  351 ;  and  compare  remarks  of  Sir 
W.  Erie  in  Memorandum  on  IWe 
Unions,  p.  65. 
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trade  affected  by  the  legislation  just  described  ?  This  was 
considered  by  the  Court  of  Queen's  Bench  in  Hilton  v. 
Eckerdey  (o)  in  1856.  An  agreement  under  seal  was  entered 
into  by  eighteen  cotton  spinners  to  carry  on  or  suspend 
for  twelve  months  their  works  in  conformity  with  the 
resolution  of  a  majority,  under  a  penalty  of  five  hundred 
pounds.  The  Court  held  the  bond  to  be  void,  as  being  in 
restraint  of  trade,  and  this  was  affirmed  in  the  Exchequer 
Chamber.  The  remarks  of  Crompton,  J.,  are  worth  noting  : 
**  I  think,"  he  said,  "  that  combinations  like  that  disclosed  in 
the  pleadings  in  this  case  were  illegal  and  indictable  at 
Common  Law,  as  tending  directly  to  impede  and  interfere 
with  the  free  courae  of  trade  and  manufacture.  Combinations 
of  this  nature,  whether  on  the  part  of  the  workmen  to 
increase,  or  of  the  masters  to  lower,  wages  were  equally 
illegal.  By  recent  enactments,  carefully  worded,  combina- 
tions to  raise  or  lower  the  rate  of  wages,  and  to  regulate  the 
hours  of  labour,  are  made  no  longer  punishable.  But  these 
enactments  do  not  make  such  agreements  legal  agreements 
in  the  sense  that  the  breach  of  them  can  be  enforced  at  law  ; 
and  still  less  do  they  apply  to  make  enforceable  at  law  an 
agreement,  not  being  a  mere  stipulation  among  the  parties 
themselves,  which  any  one  might  withdraw  from  at  his 
pleasure,  but  binding  and  tying  themselves  up,  under  a 
penalty,  to  close  their  works  if  a  majority  of  a  particular 
body  shall  dictate  to  them  so  to  do.  I  think  this  bond  void,  as 
being  in  restraint  of  the  freedom  of  trade,  and  from  its  mis- 
chievous and  dangerous  tendency,  pointed  out  in  the  agree- 
ment, with  respect  to  strikes  and  combinations.  .  .  .  The 
public  are  not  recompensed  for  the  ceasing  of  one  party  by  the 
other  parties  being  able  to  carry  on  their  trade  with  increased 
facilities."  Lord  Campbell  agreed  with  Crompton,  J.,  in  his 
conclusion,  and  he  thought  that  the  bond  was  invalid,  on  the 
ground  that  it  was  against  public  policy;  but  he  declined 
to  say  that  a  criminal  offence  at  Common  Law  had  been 

(o)  5  E.  &  6.  682  ;  6  £.  &  B.  47  ;      199  ;  26  L.  T.  314. 
24  L.  J.  Q.  B.  853 ;  25  L.  J.  Q.  B. 
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committed.  A  similar  question  arose  in  1867  in  Hornby  t. 
Close  (2>).  A  society  which  had  a  considerable  number  of 
rules  intended  for  the  maintenance  of  men  on  strike  was 
held  not  to  be  a  Friendly  Society  within  sections  9  and  44  of 
the  Friendly  Societies  Act,  18  &  19  Vict.  c.  63,  which  gave 
certain  remedies  to  a  friendly  society  established  "  for  any 
purpose  which  is  not  illegal."  Consequently  the  justices 
had  no  summary  juiisdiction  in  case  of  fraud  or  misappro- 
priation of  funds  by  members.  The  same  point  came  up  in 
Furrer  v.  Close  (q).  An  information  had  been  laid  against 
an  officer  of  a  Friendly  Society  under  sections  24  and  44, 
18  &  19  Vict.  c.  63.  Cockburn,  C.  J.,  and  Mellor,  J., 
thought  that  the  rules  of  the  society  were  in  effect  those  of 
a  trade  union ;  the  objects  being  in  restraint  of  trade,  they 
were  of  opinion  that  the  decision  in  Homhy  v.  Close  was 
applicable.  Two  members  of  the  Court,  Hannen  and  Hayes, 
J.J.,  differed  from  this  conclusion.  Hannen,  J.,  pointed  out 
that  there  was  no  evidence  to  show  that  the  funds  of  the 
Society  were  applied  to  the  support  of  any  illegal  strike.  A 
strike  **  may  be  criminal,  as  if  it  be  part  of  a  combination  for 
the  purpose  of  injuring  or  molesting  either  masters  or  men ; 
or  it  may  be  simply  illegal,  as  if  it  be  the  result  of  an  agreement 
depriving  those  engaged  in  it  of  their  liberty  of  action,  similar 
to  that  by  which  the  employers  bound  themselves  in  Hilton  v. 
Eckersleyy  or  it  may  be  perfectly  innocent,  if  it  be  the  result 
of  the  voluntary  combination  of  the  men  for  the  purpose  only 
of  benefiting  themselves  by  raising  their  wages,  or  for  the 
purpose  of  compelling  the  fulfilment  of  an  engagement 
entered  into  between  employers  and  employed,  or  any  other 
lawful  purpose." 

In  this  state  of  doubt  as  to  the  exact  position  of  trade 
unions,  a  Royal  Commission  was  appointed  to  inquire  into 
their  organisation ;  and  after  the  Commission  had  reported, 
two  Acts,  the  34  &  35  Vict.  c.  31,  and  34  &  35  Vict.  c.  32 

{p)   36  L.  J.  M.  C.  43  ;  8  B.  &  S.   R.  4  Q.  B.  602  ;  20  L.  T.  N.  & 
175  ;  10  Cox,  C.C.  393.  802  ;  17  W.  R.  1129  ;  10  B.  &  S. 

{q  )   (1869)  38  L.  J.  M.  C.  132  ;  L.   553. 
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(the  Criminal  Law  Amendment  Act,  1871),  were  passed. 
The  second  of  these  was  repealed  by  the  38  &  39  Vict  c.  86, 
8.  17.    The  firat  as  amended  is  still  in  force. 


34  &  35  VICT.  c.  31  (1871). 

An  Act  to  amend  the  Law  relating  to  Trade  Unions. 

Be  it  enactetl  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  tlie  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows  : 

Preliminary, 

1.  This  Act  may  be  cited  as  "  The  Trade  Union  Act,  1871/' 

Criminal  Provisions. 

2.  The  purpoHes  of  any  trade  imion  shall  not,  by  reason  merely  that 
they  are  in  restraint  of  trade,  be  deemed  to  be  unlawful,  so  as  to  render 
any  member  of  such  trade  union  liable  to  criminal  prosecution  for  con- 
spiracy or  otherwise. 

3.  The  purposes  of  any  trade  union  shall  not,  by  reason  merely  that 
they  are  in  restraint  of  trade,  be  unlawful  so  as  to  render  void  or  voidable 
any  agreement  or  trust. 

4.  Nothing  in  this  Act  shall  enable  any  Court  to  entertain  any  legal 
proceeding  instituted  with  the  object  of  directly  enforcing  or  recovering 
damages  for  the  breach  of  any  of  the  following  agreements,  namely, 

(1.)  Any  agreement  between  members  of  a  trade  union  as  such,  con- 
cerning the  conditions  on  which  any  members  for  the  time 
being  of  such  trade  imion  shall  or  shall  not  sell  their  goods, 
transact  business,  employ,  or  be  employed  : 

(2.)  Any  agreement  for  the  payment  by  any  person  of  any  subscrip- 
tion or  penalty  to  a  trade  union  : 

(3.)  Any  agreement  for  the  application  of  the  funds  of  a  trade 
union  (r), — 

(r)  Eigby  v.  Cannot  (1880),  14  Ch.  that  is  a  shop  in  which  persons  not 

D.  482 ;  42  L.  T.  N.  S.  139.    (A  mem-  members  of  this  union  were  empluyed, 

ber  of  a  trade  union,  who  was  ex-  asked  for  a  declaration  that  he  was 

pelled  tlierefrom  because,  contrary  to  entitled  to  participate  in  the  pro- 

the  rules  of  the  union,  he  bound  his  party  and    benefits    ot    the    umon, 

son  apprentice  in    a    *'foul  shop,"  and    an    injunction   restraining  the 
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(a.)  To  provide  benefits  to  memben ;  or, 
(&.)  To  famish  cooitribiitioiis  to  any  emj^yer  or  wodann 
not  a  member  of  such  trade  union,  in  ocmsideiitkia 
of  such  employer  or  workman  acting  in  coofimn]^ 
with  the  roles  or  resolutions  of  such  trade  union  la, 
(c)  To  discharge  any  fine  impost  upon  any  pezaaa  hj 
sentence  of  a  court  of  justice  ;  or, 
(4.)  Any  agreement  made  between  one  trade  union  and  anoUier ;  or, 
(5.)  Any  bond  to  secure  the  performance  of  any  of  the  abore- 
mentioned  agreements. 
But  nothing  in  this  section  shall  be  deemed  to  constitute  anyof  tiie 
above-mentioned  agreements  unlawfuL 
5.  The  following  Acts^  that  is  to  say, 
(1.)  The  Friendly  Societies  Acts,  1855  and  1858,  and  the  Aeti 

amending  the  same ; 
(2.)  The  Industrial  and  Rrovident  Societies  Act,  1867,  and  say 

Act  amending  the  same ;  and 
(3.)  The  Companies  Acts,  1862  and  1867, 
shall  not  apply  to  any  trade  union,  and  the  registration  of  any  tnde 
union  imder  any  of  the  said  Acts  shall  be  void,  and  the  deposit  of  the 
rules  of  any  trade  imion  made  under  the  Friendly  Societies  Acti^  185S 
and  1858,  and  the  Acts  amending  the  same,  before  the  passing  of  tlui 
Act,  shall  cease  to  be  of  any  effect 


defendants  from  excluding  him  from 
such  partici^tioD.  Jessd,  M.  K., 
declined  to  interfere  (1)  because  it 
was  not  stated  that  there  were  any 
profits;  (2)  because  the  application 
was  contrary  to  s.  4,  sub-s.  3  ;  and 
<3)  because  many  of  the  stipulations 
in  the  rules  being  in  restmint  of 
trade,  were  ille^l  Ri>art  from  the  Act. 
**  If  nothing  in  the  Act  will  assist 
the  plaintiff,"  said  .lesscl,  M.R.,  "he 
must  still  l»e  in  the  position  of  u 
member  of  an  illegal  association  com- 
ing to  a  Court  of  justice  to  assist  hini 
to  enforce  his  rights?  under  that  illegal 
association.  If  that  is  so,  it  is  im- 
possible for  me,  and  I  do  not  think 
it  was  ever  intended  by  the  Legisla- 
ture, looking  to  the  terms  of  the  Act 
of  Parliament,  to  enable  the  Courts 
to  interfere  on  behalf  of  the  mem- 
bers of  these  societies,  for  the  purpose 
of  getting  relief  i)iUr  sc  with  respect 
to  rights  and  liabilities  contrary  to 
the  Act." 

In  a  subsequent  case  decided  by 
Denman,  J.,  Duke  v.  Littldtoy  (1880), 
48  L.  T.  N.  S.  266  ;  49  L.  J.  Ch. 


802.  it  was  held  that  the  ezseatm 
of  a  trade  union,  the  rules  ol  which 
])rovided  for  the  ordering  of  strikes  by 
the  executive  council,  and  also  for 
rendering  assistance  to  other  bodie> 
on  strike,  wen^  not  entitled  to  cltini 
an  injunction  to  restrain  the  officere 
of  a  branch  from  dividing  the  balauct- 
of  the  funds,  on  the  ground  tliat  it 
was  a  pix>ceeding  instituted  with  the 
object  ot  directly  enforcing  "an 
ngreemenr  for  the  application  of  th« 
funds  of  a  trade  union  to  pronde  for 
the  benefit  of  niembera."  Wolfe  w 
Matiltcws  {18S2),  L.  K.  21  Ch.  D.  194 ; 
30  W.  R.  839.  (Action  by  certain 
ofiicers  of  a  trade  union  to  restrain 
defendants  from  amalgamating  with 
other  trade  unions;  held  that  the  action 
lay. )  See  also  AmaJ^maied  Society  cf 
Ilaibvay  Servants /or  Scotland  v.  The 
Afnthcncdl  Branch  ofilkc  Socitiy  (1880), 
7  \\.  867,  where  the  Court  of  Session 
gi-anted  an  interdict  against  the  defen- 
dants parting  with  the  funds  in  their 
hands  until  the  rights  of  the  parties 
could  be  ascertained  ;  and  Sidka  t. 
Sandcnt^  Law  Times,  June  3, 1 882,  p.  85. 
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Registered  Trade  Unions, 

6.  Any  seven  or  more  members  of  a  trade  union  may  by  subscribing 
their  names  to  the  rules  of  the  union,  and  otherwise  complying  with  the 
provisions  of  this  Act  with  respect  to  registry,  register  such  trade  union 
under  this  Act,  provided  that  if  any  one  of  the  purposes  of  such  trade 
union  be  unlawful  such  registration  shall  be  void. 

7.  It  shall  be  lawful  for  any  trade  union  registered  under  this  Act  to 
purchase  or  take  upon  lease  in  the  names  of  the  trustees  for  the  time 
being  of  such  imion  any  land  not  exceeding  one  acre,  and  to  sell, 
exchange,  mortgage,  or  let  the  same,  and  no  purchaser,  assignee,  mort- 
gagee, or  temmt  shall  be  bound  to  inquire  whether  the  trustees  have 
authority  for  any  sale,  exchange,  mortgage,  or  letting,  and  the  receipt,  of 
the  trustees  shall  be  a  discharge  for  the  money  arising  therefrom  ;  and 
for  the  purpose  of  this  section  every  branch  of  a  trade  union  shall  be 
considered  a  distinct  union. 

8.  All  real  and  personal  estate  whatsoever  belonging  to  any  trade 
union  registered  under  this  Act  shall  be  vested  in  the  trustees  for  the 
time  being  of  the  trade  union  appointed  as  proA'ided  by  this  Act  for  the 
use  and  benefit  of  such  trade  union  and  the  members  thereof,  and  the 
real  or  personal  estate  of  any  branch  of  a  trade  union  shall  be  vested  in 
the  trustees  of  such  branch,  and  be  imder  the  control  of  such  trustees, 
their  respective  executors  or  administrators,  according  to  their  respective 
claims  and  interests,  and  upon  the  death  or  removal  of  any  such  trustees 
the  same  shall  vest  in  the  succeeding  trustees  for  the  same  estate  and 
interest  as  the  former  trustees  had  therein,  and  subject  to  the  same 
trusts,  without  any  conveyance  or  assignment  whatsoever,  save  and 
except  in  the  case  of  stocks  and  securities  in  the  public  funds  of  Great 
Britain  and  Ireland,  which  shall  be  transferred  into  the  names  of  such 
new  trustees  ;  and  in  all  actions,  or  suits,  or  indictments,  or  simimary 
proceedings  before  any  court  of  summary  jurisdiction,  touching  or 
concerning  any  such  property,  the  same  shall  be  stated  to  be  the  pro- 
perty of  the  person  or  persons  for  the  time  being  holding  the  said  office 
of  trustee,  in  their  proper  names,  as  trustees  of  such  trade  imion,  without 
any  further  description. 

9.  The  trustees  of  any  trade  union  registered  under  this  Act,  or  any 
other  officer  of  sucli  trade  union  who  may  be  authorised  so  to  do  by  the 
roles  thereof,  are  hereby  empowered  to  bring  or  defend,  or  cause  to  be 
brought  or  defended,  any  action,  suit,  prosecution,  or  complaint  in  any 
court  of  law  or  equity,  touching  or  concerning  the  property,  right,  or 
claim  to  property  of  the  trade  union  ;  and  shall  and  may,  in  all  cases 
concerning  the  real  or  personal  property  of  such  trade  imion,  sue  and  be 
sued,  plead  and  be  impleaded,  in  any  court  of  law  or  equity,  in  their 
proper  names,  without  other  description  than  the  title  of  their  office  ; 
and  no  such  action,  suit,  prosecution,  or  complaint  shall  be  discontinued 
or  shall  abate  by  the  death  or  removal  from  office  of  such  persons  or  any 
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of  them,  but  the  same  shall  and  may  be  proceeded  in  by  their  successor 
or  successors  as  if  such  death,  resignation,  or  removal  had  not  taken 
place ;  and  such  successors  shall  pay  or  receive  the  like  coeto  as  if  the 
action,  suit,  prosecution,  or  complaint  had  been  commenced  in  their 
names  for  the  benefit  of  or  to  be  reimbursed  from  the  funds  of  such  trade 
union,  and  the  summons  to  be  issued  to  such  trustee  or  other  officer 
may  be  served  by  leaving  the  same  at  the  registered  oflice  of  the  trade 
nnion. 

10.  A  trustee  of  any  trade  union  registered  under  this  Act  shall  not 
be  liable  to  make  good  any  deficiency  which  may  arise  or  happen  in  the 
funds  of  such  trade  union,  but  shall  be  liable  only  for  the  moneys  which 
«hall  l)e  actually  received  by  him  on  account  of  such  trade  union. 

11.  Every  treasurer  or  other  othcer  of  a  trade  union  registered  under 
this  Act,  at  such  times  as  by  the  rules  of  such  trade  union  he  should 
render  such  account  as  hereinafter  mentioned,  or  upon  being  required  so 
to  do,  shall  render  to  the  trustees  of  the  trade  uidon,  or  to  the  membeis 
of  such  titide  union,  at  a  meeting  of  the  trade  union,  a  just  and  trae 
account  of  all  moneys  received  and  paid  by  him  since  he  last  rendered 
the  like  account,  and  of  the  balance  then  remaining  in  his  hands,  and 
of  all  bonds  or  securities  of  such  trade  union,  which  account  the  said 
trustees  shall  cause  to  be  audited  by  some  fit  and  proper  person  ot 
l)ers(»ns  by  them  to  be  appointed ;  and  such  treasurer,  if  thereunto 
re([uired,  upon  the  said  account  being  audited,  shall  forthwith  hand 
over  to  the  said  trustees  the  balance  which  on  such  audit  appears  to  be 
due  from  him,  and  shall  also,  if  required,  hand  over  to  such  trustees 
nil  securities  and  effects,  books,  papers,  and  propert}'  of  the  said  trade 
union  in  his  hands  or  custody  ;  and  if  he  fail  to  do  so  the  trustees  of  Uie 
said  trade  union  may  sue  such  treasurer  in  any  competent  court  for  the 
balance  appearing  to  have  been  due  from  him  upon  the  account  last 
rendered  by  him,  and  for  all  the  moneys  since  received  by  him  on 
account  of  the  said  trade  union,  and  for  the  securities  and  effects,  books, 
papers,  and  propcrt}^  in  his  hands  or  custody,  leaving  him  to  set  off  in 
such  action  the  sums,  if  any,  which  he  may  have  since  paid  on  accoimt 
of  the  said  trade  imion  ;  and  in  such  action  the  said  trustees  shall  be 
entitle<l  to  recover  their  full  costs  of  suit,  to  be  taxed  as  between  attomev 

tr 

and  client. 

12.  If  any  officer,  member,  or  other  person  being  or  representing  him- 
self to  be  a  member  of  a  trade  union  registered  imder  this  Act,  or  the 
nominee,  executor,  administrator,  or  assignee  of  a  member  thereof,  or 
any  person  whatsoever,  by  false  representation  or  imposition  obtain 
possession  of  any  moneys,  securities,  books,  papers,  or  other  effects  of 
such  trade  union,  or,  having  the  same  in  his  possession,  wilfully  with- 
hold or  fraudulently  misapply  the  same,  or  wilfully  apply  any  part  of 
the  same  to  purposes  other  than  those  expressed  or  directed  in  the  rules 
of  such  trade  union,  or  any  part  thereof,  the  court  of  summary  juris- 
diction for  the  place  in  which  the  registered  ofl&ce  of  the  trade  imion  is 
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rituate  upon  a  complaint  mode  by  any  person  on  behalf  of  sack  traile 
nnion,  or  by  the  registrar,  or  in  Scotland  at  the  instance  of  the  procurator 
fiscal  of  the  court  to  which  such  complaint  is  competently  made^  or  of 
the  trade  union,  with  his  concurrence,  may,  by  summary  order,  order 
such  officer,  member,  or  other  person  to  deliver  up  all  such  moneyn, 
securities,  books,  papers,  or  other  effects  to  the  trade  union,  or  to  re^Miy 
the  amount  of  money  applied  improperly,  and  to  pay,  if  the  court  think 
fit,  a  further  sum  of  money  not  exceeding  twenty  pounds,  together  with 
costs  not  exceeding  twenty  shillings  ;  and,  in  defaidt  of  such  delivery  of 
effects,  or  repayment  of  such  amount  of  money,  or  payment  of  such 
penalty  and  costs  aforesaid,  the  said  court  may  order  the  said  person  so 
conyi^ed  to  be  imprisoned,  with  or  without  hard  labour,  for  any  time 
not  exceeding  three  months  :  Provided,  that  nothing  herein  contained 
shall  prevent  the  said  trade  union,  or  in  Scotland  Her  Majesty's 
Advocate,  from  proceeding  by  indictment  against  the  said  party  ;  pro- 
vided also,  that  no  person  shall  be  proceeded  against  by  indictment  if 
a  conviction  shall  have  been  previously  obtained  for  the  same  offence 
under  the  provisions  of  this  Act. 

Registry  of  Trade  Union. 

13.  With  respect  to  the  registry,  under  this  Act,  of  a  tmde  union,  and 
of  the  rules  thereof,  the  following  provisions  shall  have  effect : 

(1.)  An  application  to  register  the  trade  union  and  printed  copies  of 
the  rules,  together  with  a  list  of  the  titles  and  names  of  the 
officers,  shall  be  sent  to  the  registrar  under  this  Act : 

(2.)  The  registrar,  upon  being  satisfied  that  the  trade  union  has 
complied  with  the  regidations  respecting  registry  in  force 
under  this  Act,  shall  register  such  trade  union  and  such 
rules  : 

(3.)  No  trade  union  shall  be  i-egistered  under  a  name  identical  with 
that  by  which  any  other  existing  trade  union  has  been  regis- 
tered, or  so  nearly  resembling  such  name  as  to  be  likely  to 
deceive  the  members  or  the  public  :  («) 

(4.)  Where  a  trade  union  applying  to  be  registered  has  been  in 
operation  for  more  than  a  year  before  the  date  of  such 


(a)  Jt,  v.  Registrar  of  Friendly 
Soeieties  (1872),  L.  K  7  Q.  B.  941 ; 
41  L.  J.  Q.  B.  336  ;  27  L.  T.  N.  S. 
229.  (Application  to  Begistrar  of 
Friendly  Societies,  under  34  &  35 
Vict  c  81,  for  registration  by  persons 
who  statetl  that  they  were  authorised 
to  make  the  application  by  a  resolu- 
tion of  the  executive  council  of  the 
Amalmnated  Society  of  Carpenters 
and  Joiners.     A  second  apphcation 


was  made  a  few  days  afterwards 
by  different  persons  claiming  to 
register  a  society  in  the  same 
name,  and  stating  that  they  were 
authorised  to  do  so  by  a  vote  of  the 
whole  members.  The  registrar,  being 
satisfied  that  a  bond  fide  dispute,  in- 
volving large  interests,  existed,  de- 
clined to  register  the  society ;  and 
the  Court  of  Queen  s  Bench  held 
that  he  was  right.) 
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application,  there  shall  be  delivered  to  the  legiBtiar  hefore 
the  registry  tliereof  a  general  statement  of  the  leceipta, 
.  funds,  effects,  and  expenditure  of  such  trade  union  in  tk 
same  form,  and  showing  the  same  particulars,  as  if  it  were 
the  annual  general  statement  required  as  hezeinafter  men- 
tioned  to  be  transmitted  annually  to  the  registrar  : 
(5.)  The  registrar  upon  registering  such  trade  union  shall  issue  a 
certificate  of  registry,  which   certificate,  unless  proved  to 
have  been   withdrawn    or   cancelled,  shall  be  conclusive 
evidence  that  the  regulations  of  this  Act  with  respeet  to 
registry  have  been  complied  with  : 
(6.)  One  of  Her  Majesty's  Principal  Secretaries  of  State  may  from 
time  to  time  make  regulations  respecting  registry  under  tlus 
Act,  and  respecting  the  se^il  (if  any)  to  be  used  for  the 
purpoi^  of  such  registry,  and  the  forms  to  be  used  for  sach 
registry,  and    the  inspection  of   documents  kept   by  the 
registrar  under  this  Act,  and  respecting  the  fees,  if  any,  to 
be  paid  on  registry,  not  exceeding  the  fees  specified  in  the 
second  schedule  to  this  Act,  and  generally  for  canying  this 
Act  into  effect. 
14.  With  respect  to  the  rules  of  a  trade  union  registered  under  this 
Act,  the  following  provisions  shall  have  effect ; 

(1.)  The  rules  of  every  such  trade  union  shall  contain  provisions  in 
respect  of  the  sevei-al  matters  mentioned  in  the  first  schedule 
to  this  Act. 
(2.)  A  copy  of  tlie  rules  shall  be  delivered  by  the  trade  union  to 
every  person  on  demand  on  payment  of  a  sum  not  exceeding 
one  shilling. 
1.").  Every  trade  union  registered  under  this  Act  shall  have  a  regis- 
tered office  to  which  all  communications  and  notices  may  be  addressed  ; 
if  any  trade  union  under  this  Act  is  in  operation  for  seven  clays  without 
having'  8ucli  an  office,  such  tmde  union  and  every  officer  thereof  shall 
each  incur  a  penalty  not  exceeding  five  pounds  for  every  day  during 
which  it  is  so  iu  operation. 

Notice  of  the  situation  of  such  registered  office,  and  of  any  change 
therein,  shall  be  given  to  the  registrar  and  recorded  by  him  ;  until  such 
notice  is  given  the  trade  union  shall  not  be  deemed  to  have  complied 
with  the  provisions  of  this  Act. 

16.  A  general  statement  of  the  receipts,  funds,  effects,  and  expenditure 
ofeveiy  trade  union  registered  under  this  Act  shall  be  transmitted  to 
the  registrar  before  the  first  day  of  June  in  every  year,  and  shall  show 
fully  tlie  assets  and  liabilities  at  the  date,  and  the  receipts  and  expendi- 
ture during  the  year  preceding  the  date  to  which  it  is  made  out,  of  the 
trade  union  ;  and  shall  show  separately  the  expenditure  in  respect  of  the 
several  objects  of  the  trade  union,  and  shall  be  prepared  and  made  out  up 
to  such  date,  in  such  form,  and  shall  comprise  such  particulars,  as  the 
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tiar  may  from  time  to  time  require ;  and  every  member  of,  and 
depositor  in,  any  snch  trade  union  shall  be  entitled  to  receive,  on 
apj^cation  to  the  treasurer  or  secretary  of  that  trade  union,  a  copy  of 
such  general  statement,  without  making  any  payment  for  the  same. 

Together  with  such  general  statement  there  shall  be  sent  to  the 
vegistrar  a  copy  of  all  alterations  of  rules  and  new  rules  and  changes  of 
officers  made  by  the  trade  union  during  the  year  preceding  the  date  up 
to  which  the  general  statement  is  made  out,  and  a  copy  of  the  rules  of 
the  trade  union  as  thev  exist  at  that  date. 

Every  trade  union  which  fails  to  comply  with  or  acts  in  contravention 
of  this  section,  and  also  every  officer  of  the  trade  union  so  failing,  shall 
each  be  liable  to  a  penalty  not  exceeding  five  pounds  for  each  ofifence. 

Every  person  who  wilfully  makes  or  orders  to  be  made  any  false 
entry  in  or  any  omission  from  any  such  general  statement,  or  in  or  from 
the  return  of  such  copies  of  rules  or  alterations  of  rules,  shall  be  liable 
to  a  penalty  not  exceeding  fifty  pounds  for  each  offence. 

17.  The  r^^trara  of  the  friendly  societies  in  England,  Scotland,  and 
Ireland  shall  be  the  registrara  under  this  Act. 

The  registrar  shall  lay  before  Parliament  annual  reports  with  respect 
to  the  matters  transacted  by  such  registrars  in  pursuance  of  this  Act. 

18.  If  any  person  with  intent  to  mislead  or  defraud  gives  to  any 
member  of  a  trade  union  registered  under  this  Act,  or  to  any  person 
intending  or  applying  to  become  a  member  of  such  trade  union,  a 
copy  of  any  rules  or  of  any  alterations  or  amendments  of  the  same 
other  than  those  respectively  which  exist  for  the  time  being,  on  the 
pretence  that  the  same  are  the  existing  rules  of  such  trade  union,  or 
that  there  are  no  other  rules  of  snch  trade  union,  or  if  any  person 
with  the  intent  aforesaid  gives  a  copy  of  any  rules  to  any  person  on 
the  pretence  that  such  rules  are  the  rules  of  a  trade  union  registered 
under  this  Act  which  is  not  so  registered,  every  person  so  offending 
shall  be  deemed  guilty  of  a  misdemeanor. 

Legal  Proceedings. 

19.  In  England  and  Ireland  all  offences  and  penalties  under  this  Act 
may  be  prosecuted  and  recovered  in  manner  directed  by  The  Summary 
Jnxisdiction  Acts. 

In  England  and  Ireland  summary  orders  under  this  Act  may  be 
made  and  enforced  on  complaint  before  a  court  of  summary  jurisdiction 
in  manner  provided  by  The  Summary  Jurisdiction  Acts. 

Provided  as  follows  : 

1.  The  "  Court  of  Summary  Jurisdiction,"  when  hearing  and  deter- 
mining an  information  or  complaint,  shall  be  constituted  in  soma  uBftof 
the  following  manners  ;  that  is  to  say, 

(a.)  In  England, 

(1.)  In  any  place  within  the  jurisdiction  of  a  metropolitan,  police 

a  R 


610        THE  LAW  OF  MASTEB  AND  SKBVANT. 

magistrate  or  other  stipendiary  magistrate,  of  sach  magis- 
trate or  his  substitute : 

(2.)  In  the  city  of  London,  of  the  Lord  Mayor  or  any  aldennan  of 
the  sttid  city  : 

(3.)  In  any  other  place,  of  two  or  more  justices  of  the  peace  sitting 
in  petty  sessions, 
(b.)  In  Ireland, 

(1.)  In  the  police  district  of  Dublin  metropolis,  of  a  di^-iaonal 
justice : 

(2.)  In  any  other  place,  of  a  resident  magistrate. 

In  Scotland  all  offences  and  penalties  under  this  Act  i*luill  be 
prosecuted  and  recovered  by  the  procurator  fiscal  of  the  county  in 
the  Sheriflf  Court  under  the  provisions  of  The  Summaiy  Procedure 
Act,  1864. 

In  Scotland  summaiy  orders  under  this  Act  may  be  made  and 
enforced  on  complaint  in  the  Sheriff  Court. 

All  the  jurisdictions,  powers,  and  authorities  necessary  for  giving 
effect  to  these  provisions  relating  to  Scotland  are  hereby  confened  on 
the  sheriffs  and  their  substitutes. 

Provided  that  in  England,  Scotland,  and  Ireland — 

2.  The  description  of  any  offence  under  this  Act  in  the  words  of  such 
Act  shall  be  sufficient  in  law. 

3.  Any  exception,  exemption,  proviso,  excuse,  or  qualification, 
whether  it  does  or  not  accompany  the  description  of  the  offence  in  this 
Act,  may  be  proved  by  the  defendant,  but  need  not  be  specified  or 
negatived  in  the  infonnation,  and  if  so  specified  or  negatived,  no  proof 
in  relation  to  the  niattei*s  so  specified  or  negatived  shall  l»e  re<[iiirL<l  on 
the  part  of  the  informant  or  prosecutor. 

20.  In  England  or  Ireland,  if  any  party  feels  aggrieved  by  any  order 
or  conviction  made  by  a  court  of  summary  jurisdiction  on  determining 
any  complaint  (»r  information  under  this  Act,  the  party  so  aggrieved 
may  appeal  therefrom,  subject  to  the  con<litions  and  regulations  fol- 
lowing : 

(1.)  The  appeal  shall  l)e  made  to  some  court  of  general  or  quarter 
sessions  for  the  county  oi*  place  in  which  the  cause  of  appeal 
has  arisen,  holden  not  less  than  fifteen  days  and  not  more  than 
four  mouths  after  the  decision  of  the  court  fn>m  which  the 
appeal  is  made  : 

(2.)  The  ai)pelhuit  shall,  within  seven  days  after  the  cause  of  appeal 
has  arisen,  give  notice  to  the  other  party  and  to  the  court 
of  summary  jurisdiction  of  his  intention  to  appeal,  and  of 
the  ground  thereof : 

(3.)  The  appellant  shall  immediately  after  such  notice  enter  into  a 
recognizance  before  a  justice  of  the  peace  in  the  sum  of  ten 
pounds    with  two   sufficient  sureties  in   the   sum  of  ten 
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ponnds,  conditioned  personally  to  try  such  appeal,  and  to 
abide  the  judgment  of  the  court  thereon,  and  to  pay  such 
costs  as  may  be  awarded  by  the  court : 
(4.)  Where  the  appellant  is  in  custody  the  justice  may,  if  he  think 
fit,  on  the  appellant  entering  into  such  recognizance  as  afore- 
said, release  him  from  custody  : 
(5.)  The  court  of  appeal  may  adjourn  the  appeal,  and  upon  the 
hearing  thereof  they  may  confirm,  reverse,  or  modify  the  de- 
cision of  the  court  of  summary  jurisdiction,  or  remit  the 
matter  to  the  court  of  summary  jurisdiction,  with  the  opinion 
of  the  court  of  appeal  thereon,  or  make  such  other  order  in 
the  matter  as  the  court  thinks  just,  and  if  the  matter  be 
remitted  to  the  court  of  summary  jurisdiction  the  said  last- 
mentioned  court  shall  thereupon  re-hear  and  decide  the 
information  or  complaint  in  accordance  with  the  opinion  of 
the  said  court  of  appeal.     The  court  of  appeal  may  also 
make  such  order  as  to  costs  to  be  paid  by  either  party  as  the 
court  thinks  just. 
21.  In  Scotknd  it  shall  be  competent  to  any  person  to  appeal  against 
any  order  or  conviction  under  this  Act  to  the  next  Circuit  Court  of 
Justiciary,  or  where  there  are  no  Circuit  Courts  to  the  High  Court  of 
Justiciary  at  Edinburgh,  in  the  manner  prescribed  by  and  under  the 
rules,  limitations,  conditions,  and  restrictions  contained  in  the  Act 
passed  in  the  twentieth  years  of  the  reign  of  His  Majesty  King  George 
the  Second,  chapter  forty-three,  in  r^ard  to  appeals  to  Circuit  Courts  in 
matters  criminal,  as  the  same  may  be  altered  or  amended  by  any  Acts  of 
Fttrliament  for  the  time  being  in  force. 

All  penalties  imposed  under  the  provisions  of  this  Act  in  Scotland 
may  be  enforced  in  default  of  payment  by  imprisonment  for  a  term  to 
be  specified  in  the  summons  or  complaint,  but  not  exceeding  three 
calendar  months. 

An  penalties  imposed  and  recovered  under  the  provisions  of  this  Act 
in  Scotland  shall  be  paid  to  the  sheriff  clerk,  and  shall  be  accounted  for 
and  paid  by  him  to  the  Queen's  and  Lord  Treasurer's  Remembrancer  on 
behalf  of  the  Crown. 

S8.  A  person  who  is  a  master,  or  father,  son,  or  brother  of  a  master, 
in  the  particular  manu£EUSture,  trade,  or  business  in  or  in  connection  with 
which  any  ofience  under  this  Act  is  charged  to  have  been  committed 
shall  not  act  as  or  as  a  member  of  a  court  of  summary  jurisdiction  or 
appeal  for  the  purposes  of  this  Act. 

Definitions, 
23.  In  this  Act — 

The  term  Summary  Jurisdiction  Acts  means  as  follows : 
As  to  England,  the  Act  of  the  session  of  the  eleventh  and  twelfth 
yeaiB  of  the  reign  of  Her  present  Majesty,  chapter  forty-three, 

k  &  2 
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intitaled  ''An  Act  to  fistdlitate  tbe  performance  of  the  duties  ef 
justices  of  the  peace  out  of  sessions  within  England  and  Wales  with 
respect  to  summaiy  convictions  and  orders,"  and  any  Acts  aiwAWi^ing 
the  same : 

As  to  Ireland,  within  the  police  district  of  Dublin  metropolis,  the 
Acts  regulating  the  x)ower8  and  duties  of  justices  of  the  peace  for 
such  district,  or  of  the  police  of  such  district  and  elsewhere  'm 
Ireland, "  The  Petty  Sessions  (Ireland)  Act,  1851,"  and  any  Act 
amending  the  same. 

In  Scotland  the  term  "  misdemeanour  "  means  a  crime  and  offence. 

The  term  "  trade  union  "  means  such  combination,  whether  tempomy 
or  permanent,  for  regulating  the  relations  between  workmen  and 
masters,  or  between  workmen  and  workmen,  or  between  masten 
and  masters,  or  for  imposing  restrictive  conditions  on  the  conduct 
of  any  trade  or  business,  as  would,  if  this  Act  had  not  passed,  have 
been  deemed  to  have  been  an  unlawful  combination  by  reason  of 
some  one  or  more  of  its  purposes  being  in  restraint  of  trade  (t) :  Pro- 
vided that  this  Act  shall  not  affect — 

1.  Any  agreement  between  partners  as  to  their  own  business ; 

2.  Any  agreement  between  an  employer  and  those  employed  by 

him  as  to  such  employment ; 

3.  Any  agreement  in  consideration  of  the  sale  of  the  good-will 

of  a  business  or  of  instruction  in  any  profession,  trade,  or 
handicraft. 

RepeaL 

24.  The  Trades  Unions  Funds  Protection  Act,  1869,  is  hereby  repealed. 
Provided  that  this  repeal  shall  not  affect — 
(1.)  Anything  duly  done  or  suffered  under  the  said  Act : 
(2.)  Any  right  or  privilege  acquired  or  any  liability  incurred  under 

the  said  Act : 
(3.)  Any  penalty,  forfeiture,  or  other  punishment  incurred  in 

respect  of  any  offence  against  the  said  Act : 
(4)  The  institution  of  any  investigation  or  legal  proceeding  or 

any  other  remedy  for  ascertaining,  enforcing,  recovenng,  or 

imposing  any  such  liability,  penalty,  forfeiture,  or  puiush- 

ment  as  aforesaid. 

{t)  Repealed  by  sec  16  of  Act  of  1876. 
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SCHEDULES. 


FIRST  SCHEDULE. 

Of  MaUers  to  be  provided  for  by  the  Rules  of  Trade  Unums  Registered 

under  this  Act, 

1.  The  name  of  the  trade  union  and  place  of  meeting  for  the  business 
of  the  trade  union. 

S.  The  whole  of  the  objects  for  which  the  trade  union  is  to  be  estab- 
lished, the  purposes  for  which  the  funds  thereof  shall  be  applicable,  and 
the  conditions  under  which  any  member  may  become  entitled  to  any 
benefit  assured  thereby,  and  the  fines  and  forfeitures  to  be  imposed  on 
any  member  of  such  trade  imion. 

3.  The  manner  of  making,  altering,  amending,  and  rescinding  rules. 

4.  A  provision  for  the  appointment  and  removal  of  a  general  com- 
mittee of  management,  of  a  trustee  or  trustees,  treasurer,  and  other 
officers. 

5.  A  provision  for  the  investment  of  the  funds,  and  for  an  annual  or 
periodical  audit  of  accounts. 

6.  The  inspection  of  the  books  and  names  of  members  of  the  trade 
uiion  by  every  person  having  an  interest  in  the  funds  of  the  trade  union. 

SECOND  SCHEDULE. 

Maximum  Fees, 

£   s,   d. 

For  registering  trade  union  .        .        .10    0 

For  registering  alterations  in  rules    .        .        .    0  10    0 

For  inspection  of  documents      .        .        .        .026 

After  the  passing  of  the  Acts  of  1871  (the  Criminal  Law 
Amendment  Act  and  the  Trade  Union  Act),  it  was  dis- 
covered that  the  first  section  of  the  former  did  not  abolish 
the  law  of  conspiracy  so  far  as  it  related  to  trade  combina- 
tions. The  rulings  of  several  judges  showed  that  workmen 
who  took  part  in  a  combination  not  to  work  with  a  master,  or 
who  refused  to  work  for  him  unless  he  dismissed  a  particular 
workman,  might  be  indicted  and  punished.  Thus  in  1874  {tt) 
Amphlett,  B.,  ruled  that  ''  employers  had  a  right  to  conduct 
their  business  in  their  own  way,  and  if  a  number  of  per- 

(tt)  Beg,  Y.  Holiday f  p.  106.    Ap-      sion  on  Labour  Laws, 
pendiz  to  Report  of  Royal  Commis- 
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sons  combine  together  for  the  purpose  of  putting  undue 
pressure  upon  them,  and  to  preveut  them  from  exercidng 
that  freedom  of  will  which  a  man  was  as  much  entitled  to  as 
the  freedom  of  his  body, — if  there  was  an  attempt  to  interfere 
in  tliat  freedom  of  will,  and  unless  that  could  be  justified, 
it  was  an  illegal  act,  a  criminal  conspiracy  on  the  put 
of  these  pei-sous."  He  refused  to  accede  to  the  argu- 
ment that,  as  the  Criminal  Law  Amendment  Act  defined 
what  should  be  the  meaning  of  molesting  or  ubstructiug  a 
person  for  the  purposes  of  that  Act,  it  was  to  he  taken  as 
giving  a  general  definition  of  these  words,  A  similar 
view  was  taken  by  Mr.  Justice  Brett  (h)  and  by  Baron 
Pollock  (v).  "  If  there  was  an  agreement  among  the  de- 
fendants," said  Brett,  J.,  in  the  Gas  Sfokers  Cn^.,  "by 
improper  molestation  to  control  the  will  of  the  employers, 
then  I  tell  you  that  that  would  be  an  illegal  conspiracy  al 
Common  Law,  and  that  such  an  otfcnce  is  not  abrogated  bj 
the  Criminal  Law  Amendment  Act."  "If  you  think  that  the 
molestation  which  was  so  agreed  upon  was  such  as  would  be 
likely,  in  the  minds  of  men  of  orcJinarj'  nerve,  to  deter  them 
from  carrying  on  their  business  according  to  their  own  will, 
then  I  say  that  is  an  illegal  conspiracy  "  (x). 

A  Royal  Commission,  which  was  appointed  in  1874,  having 
suggested  alterations  in  the  law,  an  Act  was  passed  in  1875, 
entitled  the  Conspiracy  and  Protection  of  Property  Act 
(38  &  39  Vict.  c.  86).  In  the  following  year  the  Trade 
Union  (1871)  Amendment  Act  (39  &  40  Vict   c.  22)  was 


(«)  Big.   V.  £unn  (1872f,  12  Coi.       Laboat  C 
C.  C.  Sie.  {x)  12  Coi  C.  C.  p.  840. 

(l>)  Second    and    fiaftl    report    of 
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38  &  39  VICT.  C.  86  (1875). 
Arrangement  of  Clauses. 

laiuet. 

1.  Short  title. 

2.  Commencement  of  Act. 

Conspiracy  and  Protection  of  Property. 

3.  Amendment  of  Law  as  to  conspiracy  in  trade  disputes* 

4.  Breach  of  contract  by  persons  employed  in  supply  of  gas  or  water. 

5.  Breach  of  contract  involving  injury  to  persons  or  property. 

MisceUaneoits^ 

6.  Penalty  for  neglect  by  master  to  provide  food,  clothing,  &c.,  for 
servant  or  apprentice. 

7.  Penalty  for  intimidation  or  annoyance  by  violence  or  otherwise. 

8.  Reduction  of  penalties. 

Legal  Proceedings, 

9.  Power  for  offender  under  this  Act  to  be  tried  on  indictment  and 
not  by  court  of  summary  jurisdiction. 

10.  Proceedings  before  court  of  summary  jurisdiction. 

11.  Regulations  as  to  evidence. 

12.  Appeal  to  quarter  sessions. 

Definitions, 

13.  General  definitions. 

14.  Definitions  of  "  municipal  authority  "  and  "public  company." 

15.  "Maliciously"  in  this  Act  construed  as  in  Malicious  Injuries  to 
Property  Act. 

Saving  Clause. 

16.  Saving  as  to  sea  service. 

Repeal, 

17.  Repeal  of  Acts. 

Application  of  Act  to  Scotland, 

18.  Application  to  Scotland.    Definitions. 

19.  Recovery  of  Penalties,  &c.,  in  Scotland. 

20.  Appeal  in  Scotland  as  prescribed  by  20  Geo.  II.  c.  43. 

Application  of  Act  to  Ireland, 

21.  Application  to  Ireland. 
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An  Act  for  amending  the  Law  relating  to  Conepiraey,  and  to  the  Proteo- 

tion  of  Property f  and  for  oOier  purpoees. 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  ¥ith 
the  advice  and  consent  of  the  Lords  Spiritual  and  Tempoial,  and  Oom- 
mons  in  this  present  Parliament  assembled,  and  by  the  authority  of  the 
same,  as  follows  : — 

1.  This  Act  may  be  cited  as  the  Conspiracy,  and  Protection  of  Pro- 
perty Act,  1875. 

2.  This  Act  shall  come  into  operation  on  the  first  day  of  September, 
one  thousand  eight  hundred  and  seventy-live. 

Conspiracy,  and  Protection  of  Property. 

3.  An  agreement  or  combination  by  two  or  more  persons  to  do  or 
procure  to  be  done  any  act  in  contemplation  or  furtherance  of  a  trade 
dispute  between  employers  and  workmen  shall  not  be  indictable  as  a 
conspiracy  if  such  act  committed  by  one  person  would  not  be  punishable 
as  a  crime. 

Nothing  in  this  section  ^all  exempt  from  punishment  any  petscns 
guilty  of  a  conspiracy  for  which  a  punishment  is  awarded  by  any  Act 
of  Parliament 

Nothing  in  this  section  shall  affect  the  law  relating  to  riot,  unlawful 
assembly,  breach  of  the  peace,  or  sedition,  or  any  offence  against  the 
State  or  the  Sovereign. 

A  crime  for  the  purposes  of  this  section  means  an  offence  punishable 
on  indictment,  or  an  offence  which  is  pimishable  on  summary  convic- 
tion, and  for  the  commission  of  which  the  offender  is  liable  under  the 
statute  making  the  offence  punishable  to  be  imprisoned  either  absolutely 
or  at  the  discretion  of  the  court  as  an  alternative  for  some  other  poniah- 
ment. 

Where  a  person  is  convicted  of  any  such  agreement  or  combination  as 
aforesaid  to  do  or  procure  to  be  done  an  act  which  is  punishable  only  on 
summary  conviction,  and  is  sentenced  to  imprisonment,  the  imprison- 
ment shall  not  exceed  three  months,  or  such  longer  time,  if  any,  as  may 
have  been  prescribed  by  the  statute  for  the  punishment  of  the  said  act 
when  committed  by  one  person. 

4.  Where  a  person  employed  by  a  municipal  authority  or  by  any  com- 
pany or  contractor  upon  whom  is  imposed  by  Act  of  Parliament  the 
duty,  or  who  have  otherwise  assiuned  the  duty  of  supplying  any  city, 
borough,  to\^Ti,  or  place,  or  any  part  thereof,  with  gas  or  water,  wilfully 
and  maliciously  breaks  a  contract  of  service  with  that  authority  or  com- 
pany or  contractor,  knowing  or  having  reasonable  cause  to  believe  that 
the  probable  consequences  of  his  so  doing,  either  alone  or  in  combina- 
tion with  others,  will  be  to  deprive  the  inhabitants  of  that  city,  borough, 
town,  place,  or  part,  wholly  or  to  a  great  extent  of  their  supply  of  gas  or 
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irater,  lie  ahall  on  conviction  thereof  by  a  conrt  of  siumnarj  juiifldic- 
tion  or  on  indictment  as  hereinafter  mentioned,  he  liable  either  to  pay 
a  penalty  not  exceeding  twenty  poonda  or  to  be  imprisoned  for  a  term 
not  exceeding  three  months,  with  or  without  hard  labour. 

Every  such  municipal  authority,  company,  or  contractor  as  is  men- 
tioned in  this  section  shall  cause  to  be  posted  up,  at  the  gas  works  or 
water  works,  as  the  case  may  be,  belonging  to  such  authority  or  com- 
pany or  contractor,  a  printed  copy  of  this  section  in  some  conspicuous 
place  where  the  same  may  be  conveniently  read  by  the  persons  em- 
ployed, and  as  often  as  such  copy  becomes  defaced,  obliterated,  or 
•destroyed,  shall  cause  it  to  be  renewed  with  all  reasonable  despatch. 

II  any  municipal  authority  or  company  or  contractor  make  default  in 
•complying  with  the  provisions  of  this  section  in  relation  to  such  notice 
3B  aforesaid,  they  or  he  shall  incur  on  summary  conviction  a  penalt}' 
not  exceeding  five  pounds  for  every  day  during  which  such  default 
•continues,  and  every  person  who  unlawfully  injures,  defEices,  or  covers 
up  any  notice  so  posted  up  as  aforesaid  in  pursuance  of  this  Act,  shall 
be  liable  on  summary  conviction  to  a  penalty  not  exceeding  forty 
■shillings. 

5.  Where  any  person  wilfully  and  maliciously  breaks  a  contract  of 
service  or  of  hiring,  knowing  or  having  reasonable  cause  to  believe  that 
the  probable  consequences  of  his  so  doing,  either  alone  or  in  combination 
with  others,  will  be  to  endanger  human  life,  or  cause  serious  bodily 
injury,  or  to  expose  valuable  property  wheUier  real  or  personal  to 
•destruction  or  serious  iujuiy,  he  shall  on  conviction  thereof  by  a  court 
of  summary  jurisdiction,  or  on  indictment  as  herein-after  mentioned,  be 
liable  either  to  pay  a  penalty  not  exceeding  twenty  pounds,  or  to  be 
imprisoned  for  a  term  not  exceeding  three  months,  with  or  without  hard 
labour. 

Miscellaneoits, 

6.  Where  a  master,  being  l^aUy  liable  to  provide  for  his  servant  or 
Apprentice  necessary  food,  clothing,  medical  aid,  or  lodging,  wilfully  and 
without  lawful  excuse  refuses  or  neglects  to  provide  the  same,  whereby 
the  health  of  the  servant  or  apprentice  is  or  is  likely  to  be  seriously  or 
permanently  injured,  he  shall  on  summary  conviction  be  liable  either 
to  i)ay  a  penalty  not  exceeding  twenty  pounds,  or  to  be  imprisoned  for 
« term  not  exceeding  six  months,  with  or  without  hard  labour. 

7.  Every  person  who,  with  a  view  to  compel  any  other  'person  to 
abstain  from  doing  or  to  do  any  act  which  such  other  person  has  a 
l^al  right  to  do  or  abstain  from  doing,  wrongfully  and  without  legal 
Authority, — 

(1.)  Uses  violence  to  or  intimidates (t/)  such  other  person  or  his  wife 
or  children,  or  injures  his  property ;  or, 

(y)  Jteg,  v.  DruiU,  10  Cox,  592 ;      (1875),  18  Cox,  82. 
1«  L.  T.  N.  S.  855 ;  lieg,  v.  Mibbert 
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(2.)  Persistently  follows  sucli  other  penon  about  from  place  to 

place  ;  or, 
(3.)  Hides  any  tools,  clothes,  or  other  property  owned  or  used  bj 
such  other  person,  or  deprives  him  of  or  hinders  him  in  the 
use  thereof ;  or, 
(4.)  Watches  or  besets  (yy)  the  house  or  other  place  where  such  other 
person  resides,  or  works,  or  carries  on  business,  or  haj^wns 
to  be,  or  the  approach  to  such  house  or  place  ;  or  (z), 
(5.)  Follows  such  other  person  with  two  or  more  other  persons  in 
a  disorderly  manner  in  or  through  any  street  or  road, 
shall,  on  conviction  thereof  by  a  court  of  summary  jurisdiction,  or  on 
indictment  as  herein-after  mentioned,  be  liable  either  to  pay  a  penalty 
not  exceeding  twenty  pounds,  or  to  l)e  imprisoned  for  a  term  not  ex- 
ceeding three  months,  with  or  without  hard  labour. 

Attending  at  or  near  the  house  or  place  where  a  person  resides,  or 
works,  or  carries  on  business,  or  happens  to  be,  or  the  approach  to  such 
house  or  ])lace,  in  order  merely  to  obtain  or  communicate  infonnatian, 
shall  not  be  deemed  a  watching  or  besetting  within  the  meaning  of  this 
section. 

8.  "VVliere  in  any  Act  relating  to  employers  or  workmen  a  pecuniarr 
penalty  is  imposed  in  respect  of  any  offence  under  such  Act,  and  no 
power  is  given  to  reduce  such  penalty,  the  justices  or  court  having  juris- 
diction in  respect  of  such  offence  may,  if  they  think  it  just  so  to  do, 
impose  by  way  of  penalty  in  respect  of  such  offence  any  sum  not  leas 
than  one  fourth  of  the  penalty  imposed  by  such  Act  (a). 


Lcf/al  Proctidiugs. 

9.  Where  a  person  is  accusi'd  Lefoiv  a  court  of  .siunniarv  jurisdiction 
of  any  oirence  made  puni.sliable  by  this  Act,  an<l  lor  which  a  penalty 
amounting'  to  twenty  pounds,  or  imprisonment,  is  imposed,  tlie  acciLkd 
may,  on  appearing  before  the  court  of  summary  jurisdiction,  declare  tJiat 
he  ohjeets  to  bein;^'  tried  for  such  offence  by  a  court  of  sunmiary  juri>- 
diction,  and  thereupon  the  court  of  summary  jurisdiction  may  deal  with 
the  case  in  all  respects  as  if  the  accused  were  charged  with  an  indictable 
offence  and  not  an  offence  punishable  on  summary  conviction,  and  the 
offence  may  be  prosecuted  on  indictment  accoixlin;;ly  (/>). 

10.  Kverj'  offence  under  this  Act  which  is  made  punishable  on  con- 
viction by  a  court  of  summary  jurisdiction  or  on  sumniarj'  conWction, 
and  every  i^enalty  undia-  this  Act  recoverable  on  summary  conviction 

(7/1/)  See  preceding  note  (,//)•  or  communicating  information  ;  but 

(r)  In  Jirg.  V.  Bauld  (1870),  13  Cox,  this  is  the  only  exception." 

p.  283,   Ihiddleston,   IJ.,  said,   with  {n)  See  Summary  Jurisdiction  Act. 

reference  to  the  statute  now  in  force,  1879,  s.  4. 

it  "allows  watching  or  attending  near  {h)  See  V6.,  1879,  s.  17. 

a  place  for  the  purpose  of  obtaining 
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!iay  be  proeecnted  and  recovered  in.  manner  provided  by  the  Summaiy 
nrisdiction  Act. 

11.  Provided;  that  upon  the  hearing  and  determining  of  any  indict- 
aent  or  information  under  sections  four,  five,  and  six  of  this  Act,  the 
espective  parties  to  the  contract  of  service,  their  husbands  or  wives, 
hall  be  deemed  and  considered  as  competent  witnesses. 

12.  In  England  or  Ireland,  if  any  party  feels  aggrieved  by  any  convic- 
ioc  made  by  a  court  of  summary  jurisdiction  on  determining  any  infor- 
lation  under  this  Act,  the  party  so  aggrieved  may  appeal  therefrom, 
abject  to  the  conditions  tmd  regulations  following  : 

(1.)  The  appeal  shall  be  made  to  some  court  of  general  or  quarter 
sessions  for  the  county  or  place  in  which  the  cause  of  appeal 
has  arisen,  holden  not  less  than  fifteen  days  and  not  more 
than  four  months  after  the  decision  of  the  court  from  which 
the  appeal  is  made : 

(2.)  The  appellant  shall,  A^-ithin  seven  days  after  the  cause  of  appeal 
has  arisen,  give  notice  to  the  other  party  and  to  the  court  of 
sunmiary  jurisdiction  of  his  intention  to  appeal,  and  the 
ground  thereof : 

(3.)  The  appeUant  shall  inmiediately  after  such  notice  enter  into  a 
recognizance  before  a  justice  of  the  peace,  with  or  "without 
sureties,  conditioned  personally  to  try  such  appeal,  and  to 
abide  the  judgment  of  the  court  thereon,  and  to  pay  such 
costs  as  may  l)e  awarded  by  the  court : 

(4.)  Where  the  appellant  is  in  custoily  the  justice  may,  if  he  think 
fit,  on  the  appellant  entering  into  such  recognizance  as  afore- 
said, release  him  from  custody  : 

(5.)  The  court  of  appeal  may  adjourn  the  appeal,  and  upon  the 
hearing  thereof  they  may  confirm,  reverse,  or  modify  the 
decision  of  the  court  of  summaiy  jurisdiction,  or  remit  the 
matter  to  the  court  of  summary  jurisdiction  with  the 
opinion  of  the  court  of  appeal  thereon,  or  make  such  other 
order  in  the  matter  as  the  court  thinks  just,  and  if  the 
matter  be  remitted  to  the  court  of  summary  jurisdiction  the 
said  last-mentioned  court  shall  thereupon  re-hear  and  decide 
the  infonuation  in  accordance  with  the  opinion  of  the  said 
court  of  appeal.  Tlie  court  of  appeal  may  also  make  such 
order  as  to  costs  to  be  paid  by  either  party  as  the  court 
thinks  just  (c). 

VefinitioTis, 

13.  In  this  Act, — 

The  expression  "  the  Summary  Jurisdiction  Act "  means  the  Act  of 
lie  session  of  the  eleventh  and  twelfth  years  of  the  reign  of  her  present 
f  ajesty,  chapter  forty-three,  intituled  "  An  Act  to  facilitate  the  per- 

(c)  See  Summary  Jurisdiction  Act,  1879,  s.  82. 


620  THE  LAW  OF  JfASTER  AKI)   SERVANT. 

fofmance  of  the  duties  of  justices  of  the  peace  oat  of  BefioM  widun 
England  and  Wales  with  respect  to  summaiy  convictioiis  and  azden^" 
inclusive  of  any  Acts  amending  the  same  {d) ;  and 

The  expression  **  court  of  summary  jurisdiction  "  means — 
(1.)  As  respects  the  city  of  London,  the  Lord  Mayor  or  any  aldenmn 
of  the  said  city  sitting  at  the  Manaion  Honae  or  Guildhall 
justice  room ;  and 
(2.)  As  respects  any  police  court  division  in  the  metropolitan  police 
district,  any  metropolitan  police  magistrate  sitting  at  tk 
police  court  for  that  division  ;  and 
(3.)  As  respects  any  city,  town,  liberty,  borough,  place,  or  district 
for  which  a  stipendiary  magistrate  is  for  the  time  being 
acting,  such  stipendiary  magistrate  sitting  at  a  police  couit 
or  other  place  appointed  in  that  behalf ;  and 
(4.)  Elsewhere  any  justice  or  justices  of  the  peace  to  whom  juris- 
diction is  given  by  the  Summaiy  Jurisdiction  Act :  provided 
that,  as  respects  any  case  within  the  cognizance  of  such  justice 
or  justices  as  last  aforesaid,  an  infomiatioii  imder  this  Act 
shall  be  heard  and  determined  by  two  or  more  justices  of  tlie 
peace  in  petty  sessions  sitting  at  some  place  appointed  for 
holding  petty  sewionB. 

Nothing  in  this  section  contained  shall  restrict  the  jurisdiction  of 
the  Lord  Mayor  or  any  alderman  of  the  city  of  London,  or  of  anr 
metropolitan  police  or  stipendiary  magistrate,  in  respect  of  any  act  or 
jurisdiction  which  may  now  be  done  or  exercised  by  him  out  of  court 

14.  The  expression  "  municipal  authority "  in  this  Act  means  any 
of  the  following  authorities,  that  is  to  say,  the  Metropolitan  Board  of 
Works,  the  Common  Council  of  the  city  of  London,  the  ComnussioDeB 
of  Sewers  of  the  city  of  London,  the  town  council  of  any  borough  for 
the  time  being  subject  to  the  Act  of  the  session  of  the  fifth  andsixtii 
years  of  the  reign  of  King  William  the  Fourth,  chapter  seventy-six, 
intituled,  **  An  Act  to  provide  for  the  regulation  of  municipal  corpora- 
tions in  England  and  "VVales,^'  and  any  Act  amending  the  same,  any 
commissiouern,  trustees,  or  other  persons  invested  by  any  local  Act  of 
Parliament  with  powers  of  improving,  cleansing,  lighting,  or  paving  any 
town,  and  any  local  board. 

Any  municipal  authority  or  company  or  contractor  who  has  obtained 
authority  by  or  in  pursuance  of  any  general  or  local  Act  of  Parliament 
to  supply  the  streets  of  any  city,  borough,  town,  or  place,  or  of  any  part 
thereof,  with  ga8,  or  which  is  required  by  or  in  pursuance  of  any  general 
or  local  Act  of  Parliament  to  supply  water  on  demand  to  the  inhabitants 
of  any  city,  borough,  town,  or  place,  or  any  part  thereof,  shall  for  Ae 
purposes  of  this  Act  be  deemed  to  be  a  municipal  authority  or  company 
or  contractor  upon  whom  is  imposed  by  Act  of  Parliament  the  duty  of 

{d)  Summary  Jurisdiction  Act,  1879. 
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rapplying  such  city,  borough,  town,  or  place,  or  part  thereof  with  gas 
or  water. 

15.  The  word  "  maliciously/'  used  in  reference  to  any  o£fence  under 
this  Act,  shall  he  construed  in  the  same  manner  as  it  is  required  by  the 
fiffy-eighth  section  of  the  Act  relating  to  malicious,  injuries  to  property, 
that  is  to  say,  the  Act  of  the  session  of  the  twenty-fourth  and  twenty- 
fifth  years  of  the  reign  of  her  present  Majesty,  chapter  ninety-seven^ 
to  be  construed  in  reference  to  any  offence  committed  under  such  last- 
mentioned  Act. 

Saving  Clause, 

16.  Nothing  in  this  Act  shall  apply  to  seamen  or  to  apprentices  to  the 
sea  service. 

Repeal, 

17.  On  and  after  the  commencement  of  this  Act,  there  shall  be 
repealed : — 

I.  The  Act  of  the  session  of  the  thirty-fourth  and  thirty-fifth  years  of 
the  reign  of  her  present  Majesty,  chapter  thirty-two,  intituled 
**  An  Act  to  amend  the  criminal  law  relating  to  violence,  threats, 
and  molestation  ; "  and 

II.  ''The  Master  and  Servant  Act,  1867," and  the  enactments  specified 
in  the  first  schedule  to  that  Act,  with  the  exceptions  following  as 
to  the  enactments  in  such  schedide,  that  is  to  say  : 

(1.)  Except  so  much  of  sections  one  and  two  of  the  Act  passed  in 
the  thirty-third  year  of  the  reign  of  King  Gkorge  the  Third, 
chapter  fifty-five,  intitiiled  ''  An  Act  to  authorise  justices  of  the 
peace  to  impose  fines  upon  constables,  overseers,  and  other 
peace  or  parish  officers  for  neglect  of  duty,  and  on  masters  of 
apprentices  for  ill-usage  of  such  their  apprentice  ;  and  also  to 
make  provision  for  the  execution  of  warrants  of  distress  granted 
by  magistrates,"  as  relates  to  constables,  overseers,  and  other 
peace  or  parish  officers  ;  and 

(S.)  Except  HO  much  of  sections  five  and  six  of  an  Act  passed  in 
the  fifty-ninth  years  of  the  reign  of  King  George  the  Third, 
chapter  ninety-two,  intituled  "  An  Act  to  enable  justices  of 
the  peace  in  Ireland  to  act  as  such,  in  certain  cases,  out  of 
the  limits  of  the  counties  in  which  they  actually  are  ;  to  make 
provision  for  the  execution  of  warrants  of  distaress  granted  by 
them  ;  and  to  authorise  them  to  impose  fines  upon  constables 
and  other  officers  for  neglect  of  duty,  and  on  masters  for  ill- 
usage  of  their  apprentices,^  as  relates  to  constables  and  other 
peace  or  ])arish  officers ;  and 

(3.)  Except  the  Act  of  the  session  of  the  fifth  and  sixth  years  of 
the  reign  of  her  present  Majesty,  chapter  seven,  intituled  ''  An 
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Act  to  explain  the  Acts  for  the  better  regulation  of  oeitim 
apprentices ; "  and 
(4.)  Except  sub-sections  one^  two,  three,  and  five  of  oection 
sixteen  of  "  The  Summary  Jurisdiction  (Ireland)  Act,  1851,^ 
relating  to  certain  disputes  between  employers  and  the  penou 
employed  by  them  ;  and 

III.  Also  there  shall  be  repealed  the  following  enactments  rnakiog 
breaches  of  contract  criminal  and  relating  to  the  recovery  of  wiges 
by  summary  procedure,  that  is  to  say  : 

(a.)  An  Act  passed   in  the  fifth  year  of  the  reign  of  Queen 
Elizabeth,  chapter  four,  and  intituled  ''An  Act  touching  djvers 
orders  for  artificers,  labourers,  servantes  of  husbandire,  md 
apprentices ;  '*  and 
(b.)  So  much  of  section  two  of  an  Act  passed  in  the  twelfth  yar 
of  King  George  the  First,  chapter  thirty-four,  and  intituled 
''An  Act  to  prevent  unlawfid  combination  of  workmen  employed 
in  the  woollen  manufactures,  and  for  better  payment  of  their 
wages,"  as  relates  to  departing  from  service  and  quitting  or 
returning  work  before  it  is  finished  ;  and 
(c.)  Section  twenty  of  an  Act  passed  in  the  fifth  year  of  Kiog 
Geoige  the  Tliird,  chapter  fifty-one,  the  title  of  which  begiM 
with  the  words  "  An  Act  for  repealing  several  laws  relating  to 
the  manufiEtcture  of  woollen  cloth  in  ^e  county  of  York,*"  and 
ends  with  the  words  "for  preserving  the  credit  of  the  said 
manufactures  at  the  foreign  market ; "  and 
(d.)  An  Act  passed  in  the  nineteenth  year  of  King  Geor^'etlie 
Third,  chapter  forty-nine,  and  intituled  "  An  Act  to  previ-nt 
abuses  in  the  payment  of  wages  to  persons  employed  in  the 
bone  and  thread  lace  manufactory  :  '*  and 
{c.)  Sections  eighteen  and  twenty-three  of  an  Act  passal  in  the 
session  of  the  third  and  fouith  years  of  her  present  Majesty, 
chapter  ninety-one,  intituled  "  An  Act  for  the  more  effectuid 
]>revention  of  fnuids  and  abuses  committed  by  weavers,  sewers, 
and   other  j^rsons  enqjloyed  in  the  linen,  hempen,  union, 
cotton,  silk,  and  woollen  manufactures  in  Ireland,  and  for  the 
better  payment  of  their  wages,  for  one  year,  and  from  thence  to 
the  end  of  the  next  session  of  Parliament ;  '^  and 
(/.)  Section  seventeen  of  an  Act  jmssed  in  the  session  of  the 
sixth  and  seventh  years  of  her  present  Majesty,  chapter  forty, 
the  title  of  which  begins  with  the  words  "  An  Act  to  amend 
the  laws,"  and    ends  with    the   words    "  workmen   engagecl 
tlierein  ; "  and 
(g.)  Section  seven  of  an  Act  jiassed  in  the  session  of  the  eighth 
and  ninth  years  of  her  present  Majesty,  chapter  one  hundred 
and  twenty-eight,  and  intituled  "An  Act  to  make  further 
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T^ulations  respecting  the  tickets  of  work  to  be  delivered  to 
silk  weavers  in  certain  cases." 
Provided  that, — 

(1.)  Any  order  for  wages  or  farther  sum  of  compensation  in  addition 
to  wages  made  in  pursuance  of  section  sixteen  of  ''  The  Summary 
Jurisdiction  (Ireland)  Act,  1851,"  may  be  enforced  in  like  manner 
as  if  it  were  an  order  made  by  a  court  of  summary  jurisdiction  in 
pursuance  of  the  Employers  and  Workmen  Act,  1875,  and  not  other- 
wise; and 
(2.)  The  repeal  enacted  by  this  section  shall  not  affect — 

(a.)  Anything  duly  done  or  suffered,  or  any  right  or  liability 
acquired  or  incurred  under  any  enactment  hereby  repealed ;  or 
(6.)  Any  penalty,  forfeiture,  or  punishment  incurred  in  respect  of 
any  offence  committed  against  any  enactment  hereby  re- 
pealed ;  or 
(c.)  Any  investigation,  legal  proceeding,  or  remedy  in  respect  of 
any  such  right,  liability,  penalty,  forfeiture,  or  pimishment  as 
aforesaid ;  and  any  such  investigation,  legal  proceeding,  and 
remedy  may  be  carried  on  as  if  this  Act  had  not  passed. 

Application  of  Act  to  Scotland, 

18.  This  Act  shall  extend  to  Scotland,  with  the  modifications  following : 
that  is  to  say, 

(1.)  The  expression  ''municipal  authority **  means  the  town  council 
of  any  royal  or  parliamentary  burgh,  or  the  commissioners 
of  police  of  any  burgh,  town,  or  popidous  place  imder  the 
provisions  of  the  General  Police  and  Improvement  (Scotland) 
Act,  1862,  or  any  local  authority  under  the  provisions  of  the 
Public  Health  (Scotland)  Act,  1867 : 

(2.)  The  expression  **  The  Summary  Jurisdiction  Act "  means  the 
Summary  Procedure  Act,  1864,  and  any  Acts  amending  the 
same  : 

(3.)  The  expression  ''the  court  of  sunmiary  jurisdiction  '*  means  the 
sheriff  of  the  county  or  any  one  of  his  substitutes. 

19.  In  Scotland  the  following  provisions  shall  have  effect  in  regard 
to  the  prosecution  of  offences,  recovery  of  penalties,  and  making  of 
orders  under  this  Act : — 

(1.)  Every  offence  imder  this  Act  shall  be  prosecuted,  every  penalty 
recovered,  and  every  order  made  at  the  instance  of  the  lord 
advocate  or  of  the  procurator  fiscal  of  the  sheriff  court : 

(2.)  The  proceedings  may  be  on  indictment  in  the  Court  of  Justiciary 
in  Edinburgh,  or  on  circuit,  or  in  a  sheriff  court,  or  may  be 
taken  summarily  in  the  sheriff  court  under  the  provisions  of 
the  Summary  Procedure  Act,  1864  : 

(3.)  Every  person  found  liable  on  conviction  to  pay  any  penalty 
under  this  Act  shall  be  liable,  in  default  of  payment  within 


624        THE  LAW  OF  MASTER  AND  SEBVANT. 

a  time  to  be  fixed  in  the  conviction,  to  be  imprisoiied  for  & 
term,  to  be  also  fixed  therein,  not  exceeding  two  months,  or 
until  such  penalty  shall  be  sooner  i>aid,  and  the  oonvietion 
and  warrant  may  be  in  the  form  of  No.  3  of  schedule  K.  of 
the  Summary  Procedure  Act,  1864 : 
(4)  In  Scotland  all  penalties  imposed  in  pursuance  of  this  Act 
shall  be  paid  to  the  clerk  of  the  court  imposing  them,  snd 
shall  by  him  be  accounted  for  and  paid  to  the  Queen's  and 
Lord  Treasurer's  Remembrancer,  and  be  carried  to  the  Con- 
solidated Fund. 

20.  In  Scotland  it  shall  be  competent  to  any  person  to  appeal  againit 
any  order  or  conviction  under  this  Act  to  the  next  circuit  cout  or 
justiciary,  or  where  there  are  no  circuit  courts,  to  the  High  Cotozt  of 
Jiisticiary  at  Edinburgh,  in  the  manner  prescribed  by  and  under  tb 
iniles,  limitations,  conditions,  and  restrictions  contained  in  the  Act  paased 
in  the  twentieth  year  of  the  reign  of  his  Majesty  King  Qeoige  the  Second, 
chapter  forty-three,  in  regard  to  appeals  to  circuit  courts  in  matten 
crimiual,  as  the  same  may  be  altered  or  amended  by  any  Acts  of 
Parliament  for  the  time  being  in  force. 

Application  of  Act  to  Irdand, 

21.  This  Act  shall  extend  to  Ireland  with  the  modifications  following 
that  is  to  say  : — 

The  expression  ''  The  Summary  Jurisdiction  Act "  shall  be  constned 
to  mean,  as  regards  the  police  district  of  Dublin  metropolis^  the 
Acts  regulating  the  powers  and  duties  of  justices  of  the  peace  for 
such  district ;  and  elsewhere  in  Ireland,  the  Petty  Sessions  (Ireland) 
Act,  1651,  and  any  Act  amending  the  same  : 

The  expression  *'  court  of  summary  jurisdiction  *'  shall  be  constraed 
to  mean  any  justice  or  justices  of  the  peace,  or  other  magistrate  to 
whom  jurisdiction  is  given  by  the  Summary  Jurisdiction  Act : 

The  court  of  sununary  jurisdiction  when  hearing  and  determining 
complaints  under  this  Act,  shall  in  the  police  district  of  Dublin 
metropolis  be  constituted  of  one  or  more  of  the  divisional  justices 
of  the  said  district,  and  elsewhere  in  Ireland  of  two  or  more  justices 
of  the  peace  in  petty  sessions  sitting  at  a  place  appointed  for  holding 
petty  sessions  : 

The  expression  ''  municipal  authority  "  shall  be  construed  to  mean  the 
town  council  of  nay  borough  for  the  time  being,  subject  to  the  Act 
of  the  session  of  the  third  and  fourth  years  of  the  reign  of  ber 
present  Majesty,  chapter  one  himdred  and  eight,  entitled  "An  Act 
for  the  Begulation  of  Municipal  Corporations  in  Ireland,"  and  any 
commissioners  invested  by  any  general  or  local  Act  of  Parliament^ 
with  power  of  improving,  cleansing,  lighting,  or  paving  any  toira 
or  to\Mi8hip. 
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89  &  40  VICT.  C.  22. 
Arrangement  of  Clauses. 

Clause. 

1.  Construction  and  short  title. 

2.  Trade  anions  to  be  within  s.  28  of  Friendly  Societies  Act,  1875. 

3.  Amendment  of  s.  8  of  principal  Act 

4.  Provision  in  case  of  absence,  &c,  of  trustee. 

5.  Jurisdiction  in  offences. 

6.  Registry  of  unions  doing  business  in  more  than  one  country. 

7.  life   Assurance    Companies    Acts  not  to  apply  to    registered 

unions. 

8.  Withdrawal  or  cancelling  of  certificate. 

9.  Membership  of  minors. 

10.  Nomination. 

11.  Change  of  name. 

12.  Amalgamation. 

13.  Registration  of  changes  of  names  and  amalgamations. 

14.  Dissolution. 

15.  Penalty  for  failure  to  give  notice. 

16.  Definition  of  "  trade  union  "  altered. 


An  Act  to  amend  the  Trade  Union  Act,  1871  (1876). 

Whereas  it  is  expedient  to  amend  the  Trade  Union  Act,  1871 : 
Be  it  thei^fore  enacted  by  the  Queen's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows  : 

1.  This  Act  and  the  Trade  Union  Act,  1871,  hereinafter  termed  the 
principal  Act,  shall  be  construed  as  one  Act,  and  may  be  cited  together 
as  the  "  Trade  Union  Acts,  1871  and  1876,"  and  this  Act  may  be  cited 
separately  as  the  "  Trade  Union  Act  Amendment  Act,  1876." 

2.  Notwithstanding  anything  in  section  five  of  the  principal  Act 
contained,  a  trade  union,  whether  registered  or  unregistered,  which 
insures  or  pays  money  on  the  death  of  a  child  under  ten  years  of  age 
shall  be  deemed  to  be  within  the  provisions  of  section  twenty-eight  of 
the  Friendly  Societies  Act,  1875. 

3.  Whereas  by  section  eight  of  the  principal  Act  it  is  enacte<l  that 
**  the  real  or  personal  estate  of  tmy  branch  of  a  trade  union  shall  be 
vested  in  the  trustees  of  such  branch  : "  The  said  section  shall  be  read 
and  construed  as  if  immediately  after  the  hereinbefore  recited  wordf 

s  8 
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there  were  inserted  the  words  "  or  of  the  trustees  of  the  trade  union,  if 
the  rules  of  the  trade  union  so  provide." 

4.  When  any  person,  being  or  having  been  a  trustee  of  a  trade  union 
or  of  any  branch  of  a  trade  union,  and  whether  appointed  before  or  after 
the  legal  establishment  thereof,  in  whose  name  any  stock  belonging  to  sach 
union  or  branch  transferable  at  the  Bank  of  England  or  Bank  of  Ireland 
is  standing,  either  jointly  with  another  or  others,  or  solely,  is  absent 
from  Great  Britain  or  Ireland  respectively,  or  becomes  bankrupt,  or  files 
any  petition,  or  executes  any  deed  for  liquidation  of  his  affairs  by  assign- 
ment or  arrangement,  or  for  composition  with  his  creditors,  or  becomes 
a  lunatic,  or  is  dead,  or  has  been  removed  from  his  office  of  trustee,  or  if 
it  be  unknown  whether  such  person  is  living  or  dead,  the  registrar,  on 
application  in  writing  from  the  secretary  and  three  members  of  the 
union  or  branch,  and  on  proof  satisfactory  to  him,  may  direct  the 
transfer  of  the  stock  into  the  names  of  any  other  persons  as  trustees  for 
the  union  or  branch  ;  and  such  transfer  shall  be  made  by  the  surviving 
or  continuing  trustees,  and  if  there  be  no  such  trustee,  or  if  such  trustees 
refuse  or  be  unable  to  make  such  transfer,  and  the  registrar  so  direct, 
then  by  the  Accountant-General  or  deputy  or  assistant  Accountant- 
General  of  the  Bank  of  England  or  Bank  of  Ireland,  as  the  case  may  be ; 
and  the  Governors  and  Companies  of  the  Bank  of  England  and  Bank  of 
Ireland  respectively  are  hereby  indemnified  for  anything  done  by  them 
or  any  of  their  officers  in  pursuance  of  this  provision  against  any  claim 
or  demand  of  any  person  injuriously  affected  thereby. 

5.  The  jurisdiction  conferred  in  the  case  of  certain  offences  by  section 
twelve  of  the  principal  Act  upon  the  court  of  summary  jurisdiction  for 
the  place  in  which  the  registered  office  of  a  trade  union  is  situate  may  be 
exercised  either  by  that  court  or  by  the  court  of  summary  jurisdiction  for 
the  place  where  the  offence  has  been  committed. 

6.  Trade  unions  carrying  or  intending  to  carry  on  business  in  more 
than  one  country  shall  be  registered  in  the  country  in  which  their 
registered  office  is  situate  ;  but  copies  of  the  rules  of  such  unions,  and  of 
all  amendments  of  the  same,  shall,  when  registered,  be  sent  to  the 
registrar  of  each  of  the  other  countries,  to  be  recorded  by  him,  and  until 
such  rules  be  so  recorded  the  union  shall  not  be  entitled  to  any  of  the 
privileges  of  this  Act  or  the  principal  Act,  in  the  country  in  which  such 
niles  have  not  been  recorded,  and  until  such  amendments  of  rules  U 
recorded  tlie  same  shall  not  take  effect  in  such  country. 

In  this  section  "  country  "  means  England,  Scotland,  or  Ireland. 

7.  AVhereas  by  the  "  Life  Assurance  Companies  Act,  1870,"  it  is  pro- 
vided that  the  said  Act  shall  not  apply  to  societies  registered  under  the 
Acts  relating  to  Friendly  Societies  :  The  said  Act  (or  the  amending  Acts) 
shall  not  apply  nor  be  deemed  to  have  applied  to  trade  unions  registered 
or  to  be  registered  under  the  principal  Act. 

8.  No  certificate  of  registration  of  a  trade  imion  shall  be  withdrawn  or 
cancelled  otherwise  tlian  by  the  chief  registrar  of  friendly  societies,  or 
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in  the  case  of  trade  unions  registered  and  doing  business  exclusively  in 
Scotland  or  Ireland,  by  the  assistant  registrar  for  Scotland  or  Ireland, 
and  in  the  following  cases  : 

(1.)  At  the  request  of  the  trade  union  to  be  evidenced  in  such 

manner  as  such  chief  or  assistant  registrar  shall  from  time  to 

time  direct : 

(2.)  On  proof  to  his  satisfaction  that  a  certificate  of  registration 

has  been  obtained  by  fraud  or  mistake,  or  that  the  registration 

of  the  trade  union  has  become  void  under  section  six  of  the 

Trade  Union  Act,  1871,  or  that  such  trade  union  has  wilfully 

and  after  notice  from  a  registrar  whom  it  may  concern, 

violated  any  of  the  provisions  of  the  Trade  Union  Acts,  or 

has  ceased  to  exist 

Not  less  than  two  months'  previous  notice  in  writing,  specifying 

briefly  the  ground  of  any  proposed  withdrawal  or  cancelling  of  certificate 

(unless  where  the  same  is  shown  to  have  become  void  as  aforesaid,  in 

which  case  it  shall  be  the  duty  of  the  chief  or  assistant  registrar  to 

cancel  the  same  forthwith)  shall  be  given  by  the  chief  or  assistant 

registrar  to  a  trade  union  before  the  certificate  of  registration  of  the  same 

can  be  withdrawn  or  cancelled  (except  at  its  request). 

A  trade  union  whose  certificate  of  registration  has  been  withdrawn  or 
cancelled  shall,  from  the  time  of  such  withdrawal  or  cancelling,  abso- 
lutely cease  to  enjoy  as  such  the  privileges  of  a  registered  trade  union, 
but  without  prejudice  to  any  liability  actually  incurred  by  such  trade 
union,  which  may  be  enforced  against  the  same  as  if  such  withdrawal  or 
cancelling  had  not  taken  place. 

9.  A  person  imder  the  age  of  twenty-one,  but  above  the  age  of 
sixteen,  may  be  a  member  of  a  trade  union,  unless  provision  be  made 
in  the  rules  thereof  to  the  contrary,  and  may,  subject  to  the  rules  of 
the  trade  union,  enjoy  all  the  rights  of  a  member  except  as  herein 
provided,  and  execute  all  instruments  and  give  all  acquittances  necessary 
to  be  executed  or  given  under  the  rules,  but  shall  not  be  a  member 
of  the  committee  of  management,  trustee,  or  treasurer  of  the  trade 
union. 

10.  A  member  of  a  trade  union  not  being  under  the  age  of  sixteen 
years  may,  by  writing  under  his  hand,  delivered  at,  or  sent  to,  the 
registered  office  of  the  trade  imion,  nominate  any  person  not  being  an 
officer  or  servant  of  the  trade  union  (unless  such  ofiicer  or  servant  is  the 
husband,  wife,  father,  mother,  child,  brother,  sister,  nephew,  or  niece  of 
the  nominator),  to  whom  any  moneys  payable  on  the  death  of  such 
member  not  exceeding  fifty  pounds  shall  be  paid  at  his  decease,  and 
may  from  time  to  time  revoke  or  vary  such  nomination  by  a  writing 
imder  his  hand  similarly  delivered  or  sent ;  and  on  receiving  satisfactory 
proof  of  the  death  of  a  nominator,  the  trade  union  shall  pay  to  the 
nominee  the  amount  due  to  the  deceased  member  not  exceeding  the  sum 
aforesaid. 

R  8  2 
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11.  A  trade  union  may,  with  the  approval  in  writing  of  the  chief 
registrar  of  friendly  societies,  or  in  the  case  of  trade  unions  registered 
and  doing  business  exclusively  in  Scotland  or  Ireland,  of  the  assistant 
registrar  for  Scotland  or  Ireland  respectively,  change  its  name  hy  the 
consent  of  not  less  than  two-thirds  of  the  total  number  of  members. 

No  change  of  name  shall  affect  any  right  or  obligation  of  the  trade 
union  or  of  any  member  thereof,  and  any  pending  legal  proceedings 
may  be  continued  by  or  against  the  trustees  of  the  trade  union  or  any 
other  officer  who  may  sue  or  be  sued  on  behalf  of  such  trade  union 
notwithstanding  its  new  name. 

12.  Any  two  or  more  trade  unions  may,  by  the  consent  of  not  less 
than  two-thirds  of  the  members  of  each  or  every  sueh  trade  union, 
become  amalgamated  together  as  one  trade  union,  with  or  without  any 
dissolution  or  division  of  the  funds  of  such  trade  unions^  or  either  or 
any  of  them  ;  but  no  amalgamation  shall  prejudice  any  right  of  a  creditor 
of  either  or  any  union  party  thereto. 

13.  Notice  in  writing  of  every  change  of  name  or  amalgamation 
signed,  in  the  case  of  a  change  of  name,  by  seven  members,  and  counter- 
signed by  the  secretary  of  the  trade  union  changing  its  name,  and 
accompanied  by  a  statutory  declaration  by  such  secretary  that  the 
provisions  of  this  Act  in  respect  of  changes  of  name  have  been  complied 
with,  and  in  the  case  of  an  amalgamation  signed  by  seven  members,  and 
countersigned  by  the  secretary  of  each  or  every  union  party  thereto,  and 
accompanied  by  a  statutory  declaration  by  each  or  every  such  secretaij 
that  the  provisions  of  this  Act  in  respect  of  amalgamations  have  been 
complied  with,  shall  be  sent  to  the  central  office  established  by  tlie 
Friendly  Societies  Act,  1875,  and  registered  there,  and  until  such 
change  of  name  or  amalgamation  is^  so  registered  the  same  shall  not 
take  effect. 

14.  The  rules  of  every  trade  union  shall  provide  for  the  manner  of 
dissolving  the  same,  and  notice  of  every  dissolution  of  a  trade  miion 
under  the  hand  of  the  secretary  and  seven  members  of  the  same  sbali 
be  sent  within  fourteen  days  thereafter  to  the  central  office  herein- 
before mentioned,  or,  in  the  case  of  trade  unions  registered  and  doing 
business  exclusively  in  Scotland  or  Ireland,  to  the  assistant  r^strar 
for  Scotland  or  Ireland  respectively,  and  shall  be  registered  by  them : 
Provided,  that  the  rules  of  any  trade  union  registered  before  the 
passing  of  this  Act  shall  not  be  invalidated  by  the  absence  of  a  pro- 
vision for  dissolution. 

15.  A  trade  luiion  which  fails  to  give  any  notice  or  send  any  docu- 
ment which  it  is  required  by  this  Act  to  give  or  send,  and  every  officer 
or  other  person  bound  by  the  rules  thereof  to  give  or  send  the  same,  or 
if  there  be  no  such  officer,  then  every  member  of  the  committee  of 
management  of  the  union,  unless  proved  to  have  been  ignorant  of,  or  to 
have  attempted  to  prevent  the  omission  to  give  or  send  the  same, 
is  liable  to  a  penalty  of  not  less  than  one  pound  and  not  more  than 
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five  poands,  recoverable  at  the  suit  of  the  chief  or  any  assistant  registrar 
of  friendly  societies,  or  of  any  person  aggrieved,  and  to  an  additional 
penalty  of  the  like  amount  for  each  week  during  which  the  omission 
continues. 

16.  So  much  of  section  twenty-three  of  the  principal  Act  as  defines 
the  term  trade  union,  except  the  proviso  qualifying  such  definition,  is 
hereby  repealed,  and  in  lieu  thereof  be  it  enacted  as  follows  : 

The  term  "  trade  imion  "  means  any  combination,  whether  temporary 
or  permanent,  for  regulating  the  relations  between  workmen  and  masters, 
or  between  workmen  and  workmen,  or  between  masters  and  masters, 
or  for  imposing  restrictive  conditions  on  the  conduct  of  any  trade  or 
business,  whether  such  combination  would  or  would  not,  if  the  principal 
Act  had  not  been  passed,  have  been  deemed  to  have  been  an  unlawful 
combination  by  reason  of  some  one  or  more  of  its  purposes  being  in 
restraint  of  trade. 


CHAPTER    SrV, 

EMfLOXBRS   AND   WOBKMEM    ACT. 

(38  &  39  VICT.  C.  90,  1875). 

Arraxueuest  of  Clacszs. 
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Pabt  I. 
Jurudtclion — JuriniiHion  of  County  Court. 

3.  Power  of  county  court  aa  to  orderinj;  of  pnyment  of  moueT,  «t-off, 

null  rescission  of  contiact,  and  taking  Eecurit)-. 

Court  of  Sumtitary  Juriediction. 

4,  Juriuliction  of  juatices  in  disputea    between    employen  ind 

■worknien, 

6.  Jurisdiction    of    justices    in    disputes  ;betweeii   masten  Md 

apprentices. 
G.  Powers  of  justices  in  respect  of  apprentices. 

7.  Order  against  surety  of  apprentice,  and  power  to  Meitd  cf  apprai- 

tite  to  give  security. 

Past  II. 
pTotednTt. 

8.  Mode  of  giving  security. 

9.  Summary  proceedings. 

Paet  III. 

JDefinitioru  and  Miscellantout. 

Dejiniliont. 

10.  Definitions  ; ,"  Workman,"  "  The  Summary  Jurisdiction  Act" 

11.  Set-off  in  case  of  Victory  workers. 
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Application, 
CUiuet. 

12.  Application  to  apprentices. 

Saving  Clause, 

13.  Saying  of  special  jurisdiction,  and  seamen. 

Part  IV. 

Application  of  Actio  Scotland, 

14.  Application  to  Scotland.    Definitions. 

Part  V. 

Application  of  Act  to  Ireland, 

15.  Application  to  Ireland. 


CHAPTER   XC. 


An  Act  to  enlarge  Hie  Powers  of  County  Courts  in  respect  of  Disputes  between 
Employers  and  Workmen y  and  to  give  other  Courts  a  limited  Civil 
Jurisdiction  in  respect  of  such  Disputes, 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : — 

Preliminary, 

1.  This  Act  may  be  cited  as  the  Employers  and  Workmen  Act,  1875. 

2.  This  Act,  except  so  far  as  it  authorises  any  rules  to  be  made  or 
other  thing  to  be  done  at  any  time  after  the  passing  of  this  Act,  shall 
come  into  operation  on  the  first  day  of  September  one  thousand  eight 
hundred  and  seventy-five. 

Part  I. 
Jurisdiction — Jurisdiction  of  County  Court, 

3.  In  any  proceeding  before  a  county  court  in  relation  to  any  dispute 
between  an  employer  and  a  workman  (a)  arising  out  of  or  incidental  to 
their  relation  as  such  (which  dispute  (6)  is  hereinafter  referred  to  as  a 
dispute  under  this  Act)  the  court  may,  in  addition  to  any  jurisdiction  it 
might  have  exercised  if  this  Act  had  not  passed,  exercise  all  or  any  of 
the  following  powers ;  that  is  to  say, 

(a)  The  Act  does  not  define  ''em-  out  giving   previous    notice   to  his 

ployer."     As    to    "workmen,"    see  employer,    though   before    summons 

8.  10.  no  claim  had  been  made  ;  Clemson 

(5)   This     includes     a    claim    for  v.  Hubbard  (1876),  L.  R.  1  Ex.  D. 

damaffes  and  loss  caused  by  a  work-  179  ;  45  L.  J.  M.   C.  69  ;  38  L.  T. 

man  leaving  his  employment  with-  N.  S.  816  ;  24  W.  R.  312. 
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(1.)  It  may  adjust  and  set  off  the  one  against  the  other  all  sach 
claims  on  the  part  either  of  the  employer  or  of  the  workman, 
arising  out  of  or  incirlental  to  the  relation  between  them,  as 
the  court  may  find  to  be  subsisting,  whether  such  claims  axe 
liquidated  or  unliquidated,  and  are  for  wages,  damages,  or 
otherwise  (c) ;  and, 

(2.)  If,  having  regard  to  all  the  circumstances  of  the  case,  it  thinl^s 
it  just  to  do  so,  it  may  rescind  (d)  any  contract  between  the 
employer  and  the  workman  upon  such  terms  as  to  the 
apportionment  of  wages  or  other  sums  due  thereunder,  and 
as  to  the  payment  of  wages  or  damages,  or  other  sums  doe, 
as  it  thinks  just ;  and, 

(3.)  Where  the  court  might  otherwise  award  damages  for  any 
breach  of  contract  it  may,  if  the  defendant  be  willing  to  give 
security  to  the  satisfaction  of  the  court  for  the  performance 
by  him  of  so  much  of  his  contract  as  remains  unjierformed, 
with  the  consent  of  the  plaintiff,  accept  such  security,  and 
order  performance  of  the  contract  accordingly,  in  place  either 
of  the  whole  of  the  damages  which  would  otherwise  have 
been  awarded,  or  some  part  of  such  damages. 


(c)  Oraingcr  v.  AynsUy  (1880), 
L.  R.  6  Q.  B.  D.  182 ;  29  W.  R.  242. 
(The  appellant,  a  potter's  printer, 
under  a  contract  to  work  from  Mar- 
tinmas to  Martinmas,  snbiect  to  a 
notice  of  a  month  on  eimer  side. 
He  'was  necessarily  assisted  by 
**  transferrers,"  whom  he  paid  and  en- 
gaged ;  held  that  the  appellant  was  a 
"workman,"  and  that  ne  was  liable 
to  pay  damages,  though  the  breach  of 
contract  arose  from  the  transferrers' 
refusal  to  work.) 

As  to  claims  by  master  against  in- 
fant, see  Leslie  v.  FUzpatridc  (1877), 
L.R.  3  Q.  B.  D.  229  ;  47  L.  J.  M.  C. 
22;  37  L.  T.  N.  S.  446.  The 
following  cases  bear  upon  this  section : 
—Rmitlcdge  v.  Hisliyp  (1860),  29  L.  J. 
M.  C.  90.  (Judgment  in  action  by  ser- 
vant in  County  Court  for  a  wTougful 
dismissal  is  a  bar  to  proceedings 
before  justices  to  recover  quarter's 
wages.)  Millett  v.  Coleman  (1873), 
44  L.  J.  Q:  B.  194 ;  83  L.  T.  N.  S.  204. 
(Summons  for  wages,  heanl  by  justices 
under  the  Master  and  Servant  Act, 
1867,  dismissed ;  plaintiffs  then  issued 
plaints  for  the  same  in  County  Courts ; 
judgment  for  the  defendant  on  the 
grounds  that  the  matter  was  res 
jtuiicotci* 

MindUy  v.  Ea$lam  (1878),  L.  It 


3  Q.    B.   T).    481.     (Appellant  em- 

Sloyed  by  respondents  as  a  spinner ; 
ischarged  for  neglecting  his  work. 
The  respondents  refusing  to  pay  wages 
in  lieu  of  notice,  appellant  took  pro- 
ceedings against  respondents  in  the 
County  Court.  No  counter-claim  or 
set-off  filed  or  set  up  ;  but  evidence 
was  produced  to  show  appellant 
guilty  of  negligence.  Verdict  for 
Jt'3  105.  ;  held  that  the  respondents 
were  not  precluded  from  preferring  a 
claim  before  the  justices  under  ss.  3 
&  4,  for  wrongfully  and  negligently 
damaging  materials.) 

Upon  a  complaint  Tmder  20  Geo. 
II.,  c.  19,  by  an  artificer  for  wages 
due  by  his  employer,  the  justices 
were  at  liberty  to  take  into  account 
the  Quality  of  the  work,  and  to  make 
a  deduction  from  the  wases  for  bad 
workmanship.  Sharp  v.  IlaintVfortJ^ 
(1862),  32  L.  J.  M.  C.  33. 

(rf)  Under  tbis  section  the  Scotch. 
Courts  have  held  that  it  is  compe- 
tent to  disregard  arbitration  clanaev 
in   contracts   of   service.    Wilson  v. 
Glasgow  Tramxcays  Co,  (1878),  5  E. 
981  ;     Glasgow     Tramtcay    Co,    v. 
Dcmpsay    (1877),     3     Coup.     440; 
but  see    London  Tramways  Co.  t. 
Bailey  (1877),    L.   B.   3  Q.   R  1). 
127. 
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The  seciiiily  shall  he  an  nndei'taking  hy  the  defendant  and  one  or 
more  surety  or  sureties  that  the  defendant  will  perform  his 
contract,  subject  on  non-performance  to  the  payment  of  a 
sum  to  be  specified  in  the  undertaking. 

Any  sum  paid  by  a  surety  on  behalf  of  a  defendant  in  respect  of  a 
security  imder  this  Act,  together  with  all  costs  incurred  by 
such  surety  in  respect  of  such  security,  shall  be  deemed  to 
be  a  debt  due  to  him  from  the  defendant ;  and  where  such 
security  has  been  given  in  or  under  the  direction  of  a  court 
of  summary  jurisdiction,  that  court  may  order  payment  to 
the  surety  of  the  sum  which  has  so  become  due  to  him 
from  the  defendant. 

Court  of  Summary  Jurisdiction, 

4.  A  dispute  imder  this  Act  between  an  employer  and  a  workman 
may  be  heard  and  determined  by  a  court  of  summary  jurisdiction,  and 
such  court,  for  the  purposes  of  this  Act,  shall  be  deemed  to  be  a  court 
of  civil  jurisdiction,  and  in  a  proceeding  in  relation  to  any  such  dispute 
the  court  may  order  payment  of  any  sum  which  it  may  find  to  be  due 
as  wages,  or  damages,  or  otherwise,  and  may  exercise  all  or  any  of  the 
powers  by  this  Act  conferred  on  a  county  court :  provided  that  in 
any  proceeding  in  relation  to  any  such  dispute  the  court  of  summary 
jurisdiction — 

(1.)  Shall  not  exercise  any  jurisdiction  where  the  amount  chiimed 
exceeds  ten  pounds  ;  and 

(2.)  Shall  not  make  an  order  for  the  payment  of  any  sum  ex- 
ceeding ten  poimds,  exclusive  of  the  costs  incurred  in  the 
case ;  and 

(3.)  Shall  not  require  security  to  an  amount  exceeding  ten  pounds 
from  any  defendant  or  his  surety  or  sureties. 

5.  Any  dispute  between  an  apprentice  to  whom  this  Act  applies  and 
his  master,  arising  out  of  or  incidental  to  their  relation  as  such  (e)  (which 
dispute  is  hereinafter  referred  to  as  a  dispute  under  this  Act),  may  be 
heard  and  determined  by  a  court  of  summary  jurisdiction. 

6.  In  a  proceeding  before  a  court  of  summary  jurisdiction  in  relation 
to  a  dispute  under  this  Act  between  a  master  and  an  apprentice,  the  court 
shall  have  the  same  powers  as  if  the  dispute  were  between  an  employer 
and  a  workman,  and  the  master  were  the  employer  and  the  apprentice 
the  workman,  and  the  instrument  of  apprenticeship  a  contract  between 
an  employer  and  a  workman,  and  shall  also  have  the  following  powers  : 

(1.)  It  may  make  an  order  directing  the  apprentice  to  perform  his 
duties  under  the  apprenticeship  ;  and, 

(e)  Under  4  Geo.  IV.  c.  34,  s.  2,  master  and  apprentice  had  ceased  ; 
magistrates  had  jurisdiction,  though  7?.  v.  Proud  (1867),  I*  R.  1  0.  C.  R. 
Bommons  taken  out  after  relation  of      71 ;  36  L.  J.  M.  C.  62. 
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(2.)  If  it  resciTiJs  tlie  instmiuent  of  appreDticesltip  it  may,  if  it      ' 
thinks  it  is  just  ao  to  do,  order  tlie  wliole  or  any  part  of 
the  premium  paid  on  llie  binding  of  the  apprentice  to  h 

Where  nn  order  is  made  directing  an  apprentice  to  perfoim  his  dntit* 
under  the  apprenticeship,  the  court  may,  &oni  tinie  to  time,  if  wtiafied 
after  the  expiration  of  not  le»s  than  one  month  from  the  dale  of  the 
order  that  the  apprentice  hna  failed  to  comply  tliercidth,  older  him  la 
be  impriiwned  fur  a  period  not  exceeding  fourteen  days. 

7.  In  a  proceeding  before  a  court  of  BUmmary  juriadiclion  in  rdatiou 
to  a  dispute  imder  this  Act  between  a  matter  itnd  su  apprentice,  if  there 
U  any  peraou  liable,  undvr  the  instrument  of  apprenticeship,  for  tbc 
good  conduct  of  the  apprentice,  t]iat  pctson  may,  if  tlie  court  to  lUnst, 
be  summoned  in  like  manner  as  if  he  were  the  Uetendaut  in  such  pn>- 
ceeding  to  attend  on  the  hearing  of  the  proceeding,  and  the  couKuisv, 
in  addition  to  or  in  substitution  for  any  onter  which  tlie  court  b  utho- 
rised  to  make  against  the  apprentice,  onler  the  person  so  sununoncd 
to  pay  damages  for  any  breach  of  the  contract  of  apprenticeship  lo  in 
umouiit  not  I'xcecdiug  the  limit  (if  any)  to  ivhich  he  is  liable  undei  the 
instrument  of  appreuticeshiji. 

The  court  may,  if  the  person  so  summoned,  ov  any  other  petaon,  ii 
willing  to  give  security  to  tlie 'satisfaction  of  the  coui't  for  the  petfoim- 
ance  by  the  apprentice  of  his  contract  of  apprentii'eahip,  accept  sudi 
Becurity  instead  of  or  iu  mitigation  of  any  punishment  which  it  ii 
BnthodBed  to  inflict  upon  the  apprentice. 

Part  II. 

Procedure. 

8.  A  person  may  give  security  under  this  Act  in  a  county  court  or 
court  of  summary  jurisdiction  by  an  oral  or  written  acknowledgment  in 
or  under  tlie  direction  of  the  court  of  the  undertaking  or  condition  by 
whicli  and  the  sum  for  which  he  is  bound,  in  such  manner  and  form  at 
may  be  prescribed  by  any  rule  for  the  time  being  in  force,  and  in  any 
casewhereaecurity  iBBogiven,  the  court  in  or  under  the  direction  of  which 
it  is  given  may  order  payment  of  any  sum  which  may  become  due  in 
pursuance  of  such  security. 

The  J.ord  Chancellor  may  at  any  time  after  the  paasiog  of  this  Act, 
and  from  time  to  time  make,  and  when  made,  rescind,  alter,  and  add  to 
rules  with  respect  to  giving  security  under  this  Act. 

9.  Any  dispute  ur  matter  in  respect  of  which  jurisdiction  ia  given  by 
this  Act  to  a  court  of  eummary  jurisdiction  shall  be  deemed  ta  be  a 
matter  on  wliich  that  court  haa  authority  by  law  to  make  an  onJer  on 
complaint  in  punuance  of  the  Summary  Jurisdiction  Act  (/),  bat  shall 

[f)  I1&12  Vict,  c  iS,  and  12  &  43  Tict  c.  ii. 
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not  be  deemed  to  be  a  criminal  proceeding ;  and  all  powers  by  this  Act 
conferred  on  a  court  of  summary  jurisdiction  shall  be  deemed  to  be  in 
addition  to  and  not  in  derogation  of  any  powers  conferred  on  it  by  the 
Summary  Jurisdiction  Act,  except  that  a  warrant  shall  not  be  issued 
under  that  Act  for  apprehending  any  person  other  than  an  apprentice 
for  Mling  to  appear  to  answer  a  complaint  in  any  proceeding  under  this 
Act,  and  that  an  order  made  by  a  court  of  summary  jurisdiction  under 
this  Act  for  the  payment  of  any  money  shall  not  be  enforced  by  imprison- 
ment except  in  the  manner  and  under  the  conditions  by  this  Act  provided ; 
and  no  goods  or  chattels  shall  be  taken  under  a  distress  ordered  by  a 
court  of  summary  jurisdiction  which  might  not  be  taken  under  an 
execution  issued  by  a  county  court. 

A  court  of  summary  jurisdiction  may  direct  any  sum  of  money, 
for  the  payment  of  which  it  makes  an  order  under  this  Act,  to  be  paid  by 
instalments,  and  may  from  time  to  time  rescind  or  vary  such  order. 

Any  sum  payable  by  any  person  under  the  order  of  a  court  of 
summary  jurisdiction  in  pursuance  of  this  Act,  shall  be  deemed  to 
be  a  debt  due  from  him  in  pursiumce  of  a  judgment  of  a  competent 
court  within  the  meaning  of  the  fifth  section  of  the  Debtors  Act, 
1869,  and  may  be  enforced  accordingly  {g)  ;  and  as  regards  any  such 
debt  a  court  of  summary  jurisdiction  shall  be  deemed  to  be  a  court 
within  the  meaning  of  the  said  section. 

The  Lord  Chancellor  may  at  any  time  after  the  passing  of  this  Act, 
and  from  time  to  time  make,  and  when  made,  rescind,  alter,  and  add  to, 
rules  for  carrying  into  effect  the  jurisdiction  by  tliis  Act  given  to  a  court 
of  summary  jurisdiction,  and  in  particular  for  the  purpose  of  regulating 
the  costs  of  any  proceedings  in  a  court  of  summary  jurisdiction,  with 
])ower  to  provide  that  the  same  shall  not  exceed  the  costs  which  would 
in  a  similar  case  be  incurred  in  a  county  court,  and  any  rules  so  made, 
in  so  far  as  they  relate  to  the  exercise  of  jurisdiction  under  the  said  fifth 
section  of  the  Debtors  Act,  1869,  shall  be  deemed  to  be  prescribed  rules 
within  the  meaning  of  the  said  section. 

Part  III. 

Definitions  and  Miscellaneous, 

Definitions, 
10.  In  tliis  Act — 

The  expression  "  workman  "  does  not  include  a  domestic  or  menial 

servant,  but  save  as  aforesaid,  means  any  person  who,  being  a  labourer, 

{g)  In  CtUUr  Y.   Turner  (lS7i),  L.  for  breach   of  contract    of   service, 

R.    9   Q.    B.   502  ;  43  L.   J.  M.  C.  though    the     appellant     had     been 

124  ;  30  L.  T.  706  ;  22  W.   R.  840,  previously  ordered  to  fulfil  the  same 

the    Court    held  there  was   a  right  contract,   and  to  be  imprisoned  for 

under  the  repealed  Master  and  l^er-  not  doing  so.      See  Evans  v.    Wills 

vant  Act,  1867  (30  &  31  Vict.  c.  141),  (1876),  45  L.  J.  C.  P.  420. 
to  recover  a  sum    as  compensation 
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servant  in  husbamlrr,  journeyman,  artificer,  handicraftsman,  miner,  or 
otherwise  engaged  in  manual  htbour,  whether  under  the  age  of  twenty- 
one  years  or  above  that  age,  has  entered  into  or  works  under  a  contract 
with  an  employer,  whether  the  contract  be  made  before  or  after  the  pass- 
ing of  this  Act,  be  express  or  implied,  oral  or  in  writing  (h)y  and  beacon- 
tract  of  service  or  a  contract  personally  to  execute  any  work  or  labour  (t). 


{h)  Tliis  does  away  with  the  effect 
of  Banks  y.  Crosslands  (1874),  10  L. 
R.  Q.  B.  97 ;  44  L.  J.  M.  C.  8  ;  32 
L.  T.  N.  S.  226  ;  23  W.  K.  414.  But 
the  section  does  not  atfect  the  Statute 
of  Frauds. 

Under  the  Master  and  Servant  Act 
of  1867,  it  was  held  that  a  married 
woman  could  not  enter  into  a  con- 
tract within  the  meaning  of  the  Act ; 
T(nnkinsm  v.  Wed  (1875),  32  L.  T.  N. 
S.  462.  But  see  the  MaiTiedj"W'omen*s 
Property  Act  of  1882,  sec.  1  (2). 

(i)  See  Graiiiger  v.  Ayvsley 
note  (rt),  where  Lindley,  J.,  observes  : 
**  Whut  the  exact  meaning  of  the 
distinction  between  *  contract  of  ser- 
vice '  and  *  contract  personally  to  exe- 
cute any  work  or  labour  '  may  be  is 
not  quite  easy  to  sec.  Tlie  words 
may  refer  to  a  contract  to  serve, 
say  for  a  month,  as  distinguished 
from  a  *  contract '  to  execute  any 
work  or  labour,  say  to  dig  a  drain. 
That  may  or  may  not  l>e  the  dis- 
tinction. *  Manual  labour '  is  the  key- 
note to  it,  and,  if  so,  the  appellants 
are  within  it."  Lopes,  J.,  observed, 
in  the  same  case  :  "I  should  say 
that  a  contract  of  service  is  when  a 
man  is  employed,  say,  as  farm 
labourer,  for  three  mouths  or  one 
year,  and  that  the  other  wonls, 
*  contract  personally  to  execute  any 
work  or  labour,'  apply  to  cases  where 
a  man  is  employed  to  do  any 
specific  work  or  labour."  Assist- 
ance in  construing  this  section 
may  be  obtained  from  the  chief 
decisions  under  the  repealed  Act  4 
George  IV.,  c.  34,  which  applied  to 
any  servant  in  husbandry,  or  **any 
artificer,  calico  printer,  handicrafts- 
man, miner,  collier,  keelman,  pit- 
man, glassman,  potter,  labourer,  or 
other  person."  It  did  not  contain 
the  words  contract  **  personally  to 
execute  any  work  or  labour,"  or  their 
equivalent ;  and  the  Courts  re< quired 
proof  of  service,  or  of  a  contract  to 
serve.    Within  the   Statute    (4 


Geo.  IV.  c.  34).  Ex  parte  Ormerod 
(1844),  13  L.  J.  N.  S.  M.  C.  73; 
1  D.  &  L.  825.  (A  designer  who 
contracted  to  serve  a  calico  printer 
for  a  term  of  years,  and  whose  dntj 
it  was  to  draw  patterns,  to  be  afte^ 
wards  engraved  on  copper  rollers, 
«« an  artificer.")  In  re  Bailey  (1854), 
3  K  &  B.  607  ;  23  L.  J.  N.  S. 
M.  C.  161.  (Contract  to  serve  ts 
a  collier  until  a  month's  notice  on 
either  side  ;  wages  to  be  \s,  IQd, 
per  ton  of  coals,  paid  monthly; 
evidence  of  obligation  to  serve  per- 
sonally.) Ex  parte  Gordon  (1855),  25 
L.  J.  N.  8.  M.  C.  12 ;  8  W.  R.  56a 
(A  journeyman  tailor  working  with 
others  for  a  master  tailor  on  the 
premises  of  the  latter  •paid  at  a  certain 
price  per  garment.  Tlie  contract  did 
not  extend  beyond  the  job,  but, 
while  execnting  it,  the  former  wu 
bound  to  work  exclusively  for  his 
employer.)  WilleU  v.  Boote  (1860), 
30  L.  J.  N.  S.  M.  (J.  6  ;  6  H.  &  K. 
26.  (B.,  a  potter,  engaged  W.  to 
work  for  him  as  a  blHcait  oven- 
jilacer,  at  daily  wages  for  a  year.  By 
another  agreement  of  the  same  dat^ 
B.  engaged  R.  to  work  for  him  by 
l)iece-work,  for  the  same  time, 
as  biscuit  oven-fireman.  IL  paid  'W. 
his  wages  out  of  the  amount  earned 
by  K.  for  piece-work.  A  con- 
tract of  master  and  servant  subsisted 
between  B.  and  AV.,  notwithstanding 
the  fact  that  payments  of  wages  were 
made  to  W.  bv  K.)  Lavmrcnce  v.  Todi 
11863),  14  C.  B.  N.  S.  554  ;  82  L.  J. 
M.  C.  238.  (T.,  with  six  other 
artisans,  agreed  nnder  a  written  con- 
tract to  complete  an  iron  ship  :  th^y 
were  to  worK  exclusively  for  the  ap- 
pellant, but  were  at  liberty  to  employ 
skilled  and  unskilled  workmen  to 
assist  them.)  Whitelnj  v.  Armiiage 
(1864),  13  W.  R.  144.  (A  stuff- 
finisher  of  Italian  goods,  who  worked 
manually  for  weekly  wages  and  a  com- 
mission, but  who  directed  other  work- 
men.)    Not    within  the  Act.— 
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The  expression  "  the  Summary  Jurisdiction  Act "  means  the  Act  of 
the  session  of  the  eleventh  and  twelfth  years  of  the  reign  of  her  present 
Majesty,  chapter  forty-three,  intituled  "  An  Act  to  facilitate  the  per- 
fonnance  of  the  duties  of  justices  of  the  peace  out  of  sessions  within 
England  and  Wales  with  respect  to  summary  convictions  and  orders,*' 
inclusive  of  any  Acts  amending  the  same. 

The  expression  "  court  of  summary  jurisdiction  "  means — 

(1.)  A.S  respects  the  city  of  London,  the  Lord  Mayor  or  any  alder- 
man of  the  said  city  sitting  at  the  Mansion  House  or  Guildhall 
justice  room ;  and 
(2.)  As  respects  any  police  court  division  in  the  metropolitan  police 
district,  any  metropolitan  police  magistrate  sitting  at  the 
police  court  for  that  division  ;  and 
(3.)  As  respects  any  city,  town,  liberty,  borough,  place,  or  district 
for  which  a  stipendiary  magistrate  is  for  the  tiuie  being 
acting,  such  stipendiary  magistrate  sitting  at  a  police  court  or 
other  phice  appointeil  in  that  behalf  ;  and 
(4,)  Elsewhere  any  justice  or  justices  of  the  peace  to  whom  jurisdic- 
tion is  given  by  the  Summary  JurisiUction  Act :  provided 
that,  as  respects  any  case  within  the  cognizance  of  such 
justice  or  justices  as  last  aforesaid,  a  complaint  under  this 
Act  shall  be  heard  and  determined  and  an  order  for  im- 
prisonment made  by  two  or  more  justices  of  the  peace  in 
petty  sessions  sitting  at  some  place  appointed  for  holding 
petty  sessions. 
Nothing  in  this  section  contained  shall  restrict  the  jurisdiction  of  the 
Lord  Mayor  or  any  alderman  of  the  city  of  London,  or  of  any  metro- 
politan police  or  stipendary  magistrate  in  respect  of  any  act  or  jurisdiction 
which  may  now  be  done  or  exercised  by  him  out  of  court. 


Hardy  v.  RyU  (1829\  9  B.  &  C.  603. 
(Contract  to  weave  certain  pieces  of 
silk  goods.)  LaiicasUr  v.  Greaves 
(1829),  9  B.  &  C.  628.  (A.  contracted 
to  bnild  a  wall  for  a  certain  price,  and 
within  a  certain  time. )  Ex  parte  John- 
tUnu(\%Z9),  7  Dow.  702.  (A  contract 
to  ''print  certain  pieces  of  woollen 
cotton  goods.")  Davies  v.  Berwick 
(1861),  8  E.  &  K  549  ;  30  L.  J.  M.  C. 
84^  (A  person  engaged  in  keeping  the 
accounts  of  a  fann,  setting  the  men 
to  work,  and  lending  a  helping  hand 
when  wanted,  &c,  not  a  **  servant  in 
husbandry,"  or  **  other  person.") 
Under  the  repealed  20  Geo.  II.  c.  19 
(which  gave  jurisdiction  to  justices 
in  disputes  between  roasters  and  mis- 
tresses, and  servants  in  husbandry, 
who  shall  be  hired  for  one  year  or 
longer  (extended  by  31  Geo.  II.  c. 
11,  8.  8,  to  all  servants  in  husbandry, 


tliongh  hired  for  less  time  than  a 
year),  or  between  roasters  and  mis- 
tresses and  artificers,  handicrafts- 
men, miners,  colliers,  keelmen,  pit- 
men, glassmen,  potters,  and  other 
labourers  eroployed  for  any  certain 
time  or  in  any  other  manner),  it 
was  held  that  a  labourer  employed  to 
**dig  and  stean  a  well"  for  cattle, 
who  was  to  be  paid  by  the  foot,  and  who 
employed  another  to  assist  him,  was 
within  the  Act.  Loicther  v.  Hadruyr 
(1806),  8  East,  113.  So  in  Bramwell 
V.  Pennick  (1827),  7  B.  &  C.  536,   a 

{)erson  employed  by  an  attorney  to 
ceep  possession  of  goods  seized  under 
a  /.  /rt.  In  Ex  parte  Hughes  (1854), 
23  L.  J.  N.  S.  M,  C.  138,  a  dairy- 
maid at  a  farm,  who  had  also  to  keep 
house  and  cook  for  men-servants,  was 
held  to  be  within  the  Act 
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11.  In  the  case  of  a  child,  young  person,  or  woman  sabject  to  the 
provisions  of  the  Factory  Acts,  1833  to  1874(1*),  any  forfeitare  on  the 
ground  of  absence  or  leaving  work  shall  not  be  deducted  from  or  set  off 
against  a  claim  for  wages  or  other  sum  due  for  work  done  before  such 
absence  or  leaving  work,  except  to  the  amount  of  the  damage  (if  any) 
which  the  employer  may  have  sustained  by  reason  of  such  absence  or 
leaving  work  (/). 

Application, 

12.  This  Act  in  so  far  as  it  relates  to  apprentices  shall  apply  only  to  an 
apprentice  to  the  business  of  a  workman  as  defined  by  this  Act  upon 
whose  binding  either  no  premium  is  paid,  or  the  premium  (if  any)  paid 

{k)  These  Acts  are  repealed. 

{D  See  as  to  forfeiture  of  wages  the 
following  cases :  fFalsh  v.  JValley 
andanoat£raS74),  L.  R.  9  Q.  B.  367; 
43  L.  J.  Q.  B.  102.  (Plaintiff,  a 
weaver,  and  weekly  servant,  whose 
wages  dejMjnded  upon  the  number  of 
pieces  which  he  wove.  The  wages  were 
ascertained  at  noon  on  Thursday,  and 
paid  next  Saturday.  The  rules  under 
which  he  worked  required  fourteen 
days'  notice  before  leaving  ;  and 
persons  leaving  without  notice  were 
to  forfeit  wages  due.  15*.  were  ascer- 
tained as  due  on  Thursday,  April  25th, 
1872,  at  noon ;  the  plaintiff  worked 
on  the  26th,  and  earned  7.s.,  and 
then  left  without  notice.  Held  that 
the  plaintiff  had  forfeited  the  15«.  and 
7s.  Willis  V.  Tlwrp  (1875),  L.  R. 
10  Q.  H.  383  ;  44  L.  J.  Q.  B.  137. 
(See  Hosiery  Manufacture  (Wages) 
Act,  1874,  and  p.  384.)  Saunders  v. 
Whitilc  (1876),  33  L.  T.  N.  S.  816  ; 
24  W.  R.  406.  (Plaintiff  hired  by 
the  week ;  his  wages  7d,  an  hour, 
payable  every  Saturday  at  noon.  The 
full  week  consisted  of  fifty-four  and  a 
haif  hours,  ending  at  5.30  p.m.  on 
Friday.  Overtime  paid  at  the  same 
rate.  Engagement  determinable  by  a 
week's  notice  on  either  side.  Plaintiff 
left  without  notice  on  Friday  at  noon 
before  the  week  had  ended.  He  had 
worked  fifty-seven  hours,  including 
overtime,  since  the  previous  Friday. 
Held  that  the  plaintiff  could  not 
recover  wages  for  current  week  on  the 
ground  that  he  was  engaged  by  the 
week,  though  his  wages  were  com- 
puted by  the  hour.)  See  also  Button 
V.  Thomps<m,  L.  R.  4  Q.  B.  367 ; 
Oregsony.  Watson  (1876),  34  L.  T.  N. 


S.  143.     (A  factory  winder,  paid  on 
Saturday   for    the  sets    which    she 
had  wound  off  daring  the  preceding 
week,    ending     Wednesday     ui^t, 
absented    herself    from    work     on 
Saturday  and  Monday,  after  work- 
ing Thursday  and  Friday,  and  doiof 
work  to  the  value  of  Zs.  id.,  and  did 
not  return.     By  one  of  the  rules  of 
the  factory,  fourteen  days'  notice  wu 
required,    and    all    persons    leaving 
without  notice  were  to   forfeit  the 
whole  of  the  wages  to  which  they 
would  otherwise  be   entitled.     The 
County    Court   Judge  ass«»ed   the 
damages  at  35.,  and  found  that  the 
hiring  was    a    weekly   hiring ;  held 
that  there  were  no  wages  or  sum  due, 
the  hiring  being   weekly,    and    the 
servant  having  left  without  notice.) 
Warlntrion  v.  Heyworth   (1880),  L 
R.  6  Q.  B.  D.  1 ;  50  L.  J.  Q.  B.  187. 
(A  factory  weaver,  paid  by  the  piece, 
all  work  being  booked  up  at  three 
o'clock  on  Wednesday  afternoon  in 
each  week,  and  paid  for  on  Saturday. 
The  cuts  which  she  had  completed 
were,  in  accordance  with  the  practice 
of  the  factory,  booked  on  W^edncsday ; 
the  value  of  the  cuts,  13«.  4^.    She 
returned  to  her  work  on  Wednesday 
for  a  quarter  of  an  hour,  and  then 
left  without  giving  notice.     By  the 
rules  of  the  factory,  fourteen  days* 
notice   was    necessary,    on    pain   of 
forfeiture    of    wages.     The   justices 
found  that  the   hiring  was  weekly. 
But  the  (3ourt    of   Appeal    was  of 
opinion  that  there  was  not  a  weekly 
hiring;  that  a  sum  became  due  as  each 
piece  was  finished  ;  and  that,  as  there 
was  no  damage,  the  appellant  was  en- 
titled to  recover  in  a  claim  for  wages.) 
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does  not  exceed  tweutv-five  pounds,  and  to  an  apprentice  bound  under  the 
proYisionB  of  the  Acts  relating  to  the  relief  of  the  poor. 

Saving  Clause, 

13.  Nothing  in  this  Act  shall  take  away  or  abridge  any  local  or  special 
jnriiBdiction  touching  apprentices. 

This  Act  shall  not  apply  to  seamen  or  to  apprentices  to  the  sea 
service. 

'Section  14  extends  the  Act  to  Scotland.] 

^Section  15  extends  the  Act  to  Ireland.] 


RULES  OF  1877  UNDER  «  THE  EMPLOYERS  AND  WORK- 
MEN ACT,  1875." 

The  rules  made  under  the  powers  contained  in  "  The  Employers  and 
Workmen  Act,  1875,'*  and  which  are  now  in  use  in  courts  of  summary 
jurisdiction  in  England,  shall,  on  and  from  the  1st  day  of  November 
1877,  cease  to  be  used,  and  from  such  day  there  shall  be  used  in  lieu 
thereof,  the  following  rules  : — 

1.  A  person  desirous  to  enter  an  action  in  a  court  of  summary  juris- 
diction in  England  under  "  The  Employers  and  Workmen  Act,  1875," 
shall  deliver  to  the  clerk  of  the  court  particulars  in  wTiting  of  his  cause 
of  action,  and  the  clerk  of  the  court  shall  enter  in  a  book  to  be  kept  for 
this  purpose  in  his  office  a  plaint  in  writing,  stating  the  names,  addresses 
and  descriptions  of  the  parties,  and  the  substance  of  the  action  intended 
to  be  brought ;  and  thereujion  a  summons  to  appear  to  the  plaint  shall 
be  issued  according  to  the  form  in  the  schedule,  and  a  copy  thereof  be 
served  in  the  manner  hereinafter  provided,  not  less  than  four  clear  days 
before  the  return-day  of  the  summons  ;  and  no  misnomer  or  inaccurate 
description  of  any  person  or  place  in  any  such  plaint  or  summons  shall 
vitiate  the  same,  so  that  the  person  or  place  be  therein  described  so  as  to 
be  commonly  known. 

2.  The  particulars  shall  be  annexed  to  and  be  deemed  part  of  the 
Bommons. 

3.  Such  summons  may  issue  in  any  district  in  which  the  defendant 
or  one  of  the  defendants  dwelt  or  carried  on  his  business  or  was  em- 
ployed at  the  time  the  cause  of  action  arose,  or  in  which  he  or  one  of 
them  happens  to  be  at  the  time  of  the  entry  of  the  plaint. 

4.  Service  of  a  summons  to  appear  to  a  plaint  may  be  made  by 
serving  a  copy  of  the  same  personally  upon  the  defendant,  or  by  leaving 
such  copy  with  some  person,  apparently  sixteen  years  old,  at  the  house 
or  place  of  dwelling  or  place  of  business  or  of  employment  of  the  defen- 
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dant,  or  of  one  of  the  defendants,  or  at  the  office  of  hia  or  their  employer 
for  the  time  being. 

JFitnesses. 

5.  Summonses  to  witnesses  shall  be  granted  to  either  party  on  appli- 
cation and  payment  of  the  fees  for  the  issuing  and  seryice  of  the  same, 
and  of  the  proper  amount  of  conduct  money. 

Hearing, 

6.  A  defendant  shall  not,  except  by  leave  of  the  court,  on  such  tezins 
as  to  it  may  seem  lit,  be  permitted  to  set  up  against  the  claima  of  the 
plaintiff  any  set-off  or  counter-claim,  unless  he  shall  have  served,  oi 
cause  to  be  served,  by  registered  post  letter  or  otherwise,  two  clear  davg 
at  least  before  the  return  day,  a  notice  directed  to  the  plaintiff  at  his 
address  as  mentioned  in  the  summons,  stating  his  intention  to  rely  upon 
such  set-off  or  counter-claim  as  a  defence  to  the  action,  and  setting  forth 
the  particulars  of  such  set-off  or  counter-claim. 

7.  Where  service  of  any  notice  is  made  by  post,  it  shall,  unless  the 
contrary  be  prove<l,  be  deemed  to  have  been  made  on  the  day  upon 
which  the  letter  would  have  been  delivered  in  the  ordinary  course  of 
post. 

8.  If  upon  the  return-day  of  any  summons,  or  at  any  continuation  or 
adjournment  of  the  court,  the  plaintiff  shall  not  appear,  the  cause  may 
be  struck  out,  and  the  court  may  award  to  the  defendant,  by  way  of  costs 
and  satisfaction  for  Ids  attendance,  such  sum  as  it  in  its  discretion  shall 
think  lit ;  but  the  plaintiff  may  bring  a  fresh  action  in  respect  of  the 
same  cause  of  complaint. 

9.  If  on  the  day  named  in  the  summons,  or  at  any  continuation  or  ad- 
journment of  the  court,  the  defendant  shall  not  appear,  or  suflRciently 
excuse  his  absence,  or  shall  neglect  to  answer  when  called  in  court,  the 
court,  upon  due  proof  of  service  of  the  summons,  may  either  adjourn  the 
cause  from  time  to  time  or  hear  it  ex  parte,  and  the  judgment  thereupon 
shall  be  as  valid  as  if  both  parties  had  attended  ;  provided  that  the 
court  in  any  such  cose,  at  the  same  or  any  subsequent  court,  may  set 
aside  any  judgment  so  given  in  the  absence  of  the  defendant,  and  the 
execution  thereupon,  and  may  grant  a  new  trial  upon  such  terms,  if  any, 
as  it  may  think  fit  (m). 

10.  Every  undertaking  by  way  of  security  under  the  said  Act  may  ht 
given  to  the  court,  or  to  such  person  as  the  court  may  direct,  in  writing 
or  orally  ;  and  upon  the  production  of  the  written  undertaking,  or  of  any 
note  made  by  the  clerk  of  the  court  where  the  imdertaking  was  givwi 
orally,  tlie  court  may  summon  any  person  liable  to  the  court  or  to  any 
surety  for  any  sum  which  has  become  forfeited,  and  may  make  such 
order  therein  as  to  the  court  may  seem  fit. 

(wi)  See  20  &  21  Vict.  c.  43. 
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Enforcinj  Jiulgment. 

11.  Any  sum  adjudged  by  the  court  to  be  paid  under  the  said  Act, 
and  any  instalment  or  part  thereof  which  has  become  due,  and  any  sum 
ordered  by  the  court  to  be  paid  in  respect  of  the  forfeiture  of  any  sum 
under  any  security  given  under  the  said  Act,  may  be  recovered  by 
distress-warrant  in  the  form  in  the  schedule  issued  by  any  justice  or 
magistrate  acting  in  and  for  the  district  for  which  the  court  was  held  ; 
provided  always,  that  the  person  liable  for  the  payment  of  any  such 
sum  shall  liave  been  at  some  time  served  with  the  order  of  the  court  in 
the  same  manner  as  a  summons  to  appear  to  a  plaint  is  hereby  directed 
to  be  served. 

12.  When  an  order  has  been  made  directing  an  apprentice  to  x)erform 
his  duties  under  his  apprenticeship,  and  he  shall  have  failed  to  comply 
therewith,  no  order  of  commitment  shall  be  made  on  account  of  his 
having  so  failed  until  he  shall  have  been  personally  served  with  a 
judgment  siunmons. 

Judgment  Summons. 

13.  No  order  of  commitment  under  '*  The  Debtors  Act,  1869,**  shall 
be  made  unless  a  summons  to  appear  and  be  examined  on  oath,  herein- 
after called  a  judgment-summons,  shall  have  been  personally  served 
upon  the  judgment-debtor. 

14.  A  judgment-summons  may  issue  although  no  distress- warrant  has 
been  applied  for,  and  its  service  where  made  out  of  the  district  may  be 
proved  by  affidavit. 

15.  Eveiy  judgment-summons  maybe  according  to  the  form  in  the 
schedule,  and  shall  be  served  not  less  than  two  clear  days  before  the  day 
on  which  the  judgment-debtor  or  apprentice  is  required  to  appear, 
except  the  judgment-debtor  or  apprentice  is  stated  to  be  about  to  remove 
or  to  be  keeping  out  of  the  way  to  avoid  service. 

16.  The  hearing  of  a  judgment-summons  may  be  adjourned  from  time 
to  time. 

17.  Any  witness  may  be  summoned  to  prove  the  means  of  the  judg- 
ment-debtor, in  the  same  manner  as  witnesses  are  summoned  to  give 
evidence  upon  the  hearing  of  a  plaint. 

18.  An  order  of  commitment  made  under  *'  The  Debtors  Act,  1869,'' 
may  be  according  to  the  form  in  the  schedule,  and  shaU,  on  whatever 
day  it  may  be  issued,  bear  date  on  the  day  on  which  the  order  for 
commitment  was  made,  and  sluiU  continue  in  force  for  one  year  from 
such  date  and  no  longer. 

19.  When  an  order  of  commitment  for  non-payment  of  money  is 
issued,  the  defendant  may,  at  any  time  before  his  body  is  delivered  into 
the  custody  of  the  gaoler,  pay  to  the  officer  holding  such  order  the  amount 
indorsed  thereon  as  that  on  the  payment  of  which  he  may  be  discharged  • 

T  T 
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and  on  receiving  sucli  amount  the  officer  shall  diacharge  the  defendant, 
and  shall  forthwith  pay  over  the  amount  to  the  derk  of  the  court. 

20.  The  sum  indoned  on  the  order  of  commitment  as  that  upon 
payment  of  which  the  prisoner  may  he  dischai^ged  may  be  paid  to  the 
clerk  of  the  court  from  which  the  commitment  order  was  issaed,  or  to 
the  gaoler  in  whose  custody  the  prisoner  is.  Where  it  is  paid  to  the 
clerk  he  shall  sign  and  seal  a  certificate  of  such  payment,  and  apon 
receiving  such  certificate  by  post  or  otherwise,  the  gaoler  in  whose 
custody  the  prisoner  shall  then  be  shall  forthwith  dischaige  such 
prisoner.  And  where  it  is  paid  to  the  gaoler,  he  shall,  upon  payment 
to  him  of  such  amount,  together  with  costs  sufficient  to  pay  for  tnos- 
mitting  by  post-office  order  or  otherwise  such  amount  to  the  court  under 
the  order  of  which  the  prisoner  was  committed,  sign  a  certificate  of  snch 
payment,  and  discharge  the  prisoner,  and  forthwith  transmit  the  sum  ao 
received  to  the  derk  of  the  court 

21.  A  certificate  of  payment  by  the  prisoner  shall  be  according  to  the 
form  in  the  schedule. 

22.  All  costs  incurred  by  the  plaintiff  in  endeavouring  to  enlbzoe 
an  order  shall  be  deemed  to  be  due  in  pursuance  of  such  order- under 
section  5  of  "  The  Debtors  Act,  1869,"  unless  the  court  shall  otherwise 
order. 

Service  of  Process. 

23.  Service  of  any  summons,  order,  or  process  under  Uie  Act  or  these 
rules  may  be  made  by  any  officer  duly  authorised  to  serve  sommonees 
within  the  district  in  which  the  summons,  order^  or  process  is  to  be 
served,  and  may  be  proved  by  affidavit,  or  by  oath  viwt  voce. 

Costs, 

24.  The  costs  to  be  paid  in  the  first  instance  by  every  person  seeking 
the  assistance  of  the  court  shall  be  those  contained  in  the  schedule 
annexed  hereto. 

25.  The  court  may,  in  its  discretion,  allow  any  party,  in  respect  of 
■any  expense  he  may  have  incurred  in  the  employment  of  a  solicitor, 
any  sum  not  exceeding  ten  shillings  where  the  sum  claimed  exceeds 
forty  shillings,  and  not  exceeding  fifteen  shillings  where  it  exceeds  five 
pounds. 

Forms. 

26.  The  forms  given  in  the  schedule  shall  be  used,  with  such  variatiosis 
si8  may  be  necessary  to  meet  the  circimistonccs  of  each  court. 

29th  August,  1877. 

CAIRNS,  C. 
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SCHEDULE. 


1. 

Su3ncoNS  TO  Appear. 

Employers  and  JVorJcTnen  Act,  1875. 

In  the  [coufUy  of  .    Petty  Sessions  district  of  .] 

Between  A.  B.,  Plaintiff^ 
[Address,  descriptiony] 
and 
C.  D.,  Defendant, 
[Address,  description,] 
You  are  hereby  summoned  to  appear  on  the  -  day  of 

18    ,  at  the  hour  of  in  the  noon,  at  ,  before 

[troo  of  siuih  justices  of  the  peace  for  the  above  county  as  might  there  he],  to 
answer  the  plaintiff,  to  a  claim,  the  particulars  of  which  are  hereunto 
annexed. 
Given  under  my  hand  and  seal  this  day  of  18    . 

J.  S.     (L.S.) 
To  the  defendant  herein 

Note. — (This,  and  all  other  summonses  issued  imder  the  Employers 
and  Workmen  Act,  1876,  may  be  signed  by  the  clerk  to  the  justices, 
where  such  justices  shall,  by  a  general  direction,  authorise  their  clerks 
to  sign  them  in  lieu  of  one  of  themselves). 


2. 

Summons  to  Witness. 

Employers  and  Workmen  Ad,  1875. 

In  the  [county  of  .    Petty  Sessions  District  of  ,] 

Between  A.  6.,  Plaintiff, 

and 
C.  D.,  Defendant 
You  are  hereby  required  to  attend  at  on  ,  the 

day  of  9  18.7    ,  at  the  hour  of  in  the  noon,  to 

give  evidence  in  the  above  cause  on  behalf  of  the  [pUdntiffoT  defendant, 
as  the  ease  may  be], 
Qiven  under  my  hand  and  seal  this  day  of  187    . 

J.  S.     (L.8.) 
To 

T  T  2 
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3. 

Judgment  fob  Plaintiff. 

Employers  aiid  TForkmen  Act,  1875. 

In  the  [couiUy  of  .    Petty  Sessions  District  of 

Between  A.  B.,  Plaintiff^ 
and 
C.  D.,  Defendant. 
It  is  this  day  adjudged  that  the  plaintiff  do  recover  against  the 
defendant  the  sum  of  £  for  debt  [or  damages],  and  £  for 

costs,  amounting  together  to  the  sum  of  £ 

And  it  is  ordered  that  the  defendant  do  pay  the  same  to  the  plaintiff 
on  or  before  the  day  of  [or  by  instalments  of  for 

every  days  ;  the  first  instalment  to  be  paid  on  or  before  the 

day  of  IB    ]  ;  and  if  the  same  be  not  paid  at  ordered  it 

is  hereby  further  ordered  that  the  same  be  levied  by  distress  and  sale  of 
the  goocls  and  chattels  of  the  said  defendant. 

Given  imder  our  hands  and  seals  this  day  of 

£    s.    d. 

Amount  of  debts  or  damages 

Costs  : —  £   8,    d. 

Summons 

Witnesses 

This  order 


Total 


SigncUures  of  two  of  the  Justices )  J.  S.        (L.8.) 
by  tchom  order  made.  )  J.  S.        (L.S.) 


4. 

Judgment  for  Defendant. 

Employers  and  Workmen  Act,  1875. 

In  the  [county  of  .    Petty  Sessums  District  of  ] 

Between  A.  B.,  Plaintiff, 

and 

C.  D.,  Defendant 

Upon  hearing  this  cause  this  day,  it  is  adjudged  that  judgment  be 

entered  for  the  defendant,  and  that  the  plaintiff  do  pay  the  sum  of 

£  for  the  defendant's  costs  on  or  before  the  day  of 

;  and  if  the  same  be  not  paid  as  ordered  it  is  hereby  further 
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oidered  that  the  same  be  levied  by  distress  and  sale  of  the  goods  and 
chattels  of  the  said  plaintiff. 
Given  under  our  hands  and  seals  this  day  of  ,  187    . 

Signatures  of  two  of  the  Justices )  J.  S.        (l.8.) 
hxj  whom  order  made.  J  J.  S.        (L.S.) 


5. 

Judgment  Summons. 

Employers  and  Workmen  Act,  1875,  and  The  Debtors  Act,  1869. 

In  the  [county  of  .    Petty  Sessions  District  of  .] 

Between  A.  B.,  Plaintiff^ 
[Address,  description,] 

and 
C.  D.,  Defendant, 
[Address,  description.'] 
Whereas  the  plaintiff  [or  defendant]  obtained  an  order  against  you  the 
above-named  defendant  [or  plaintiff]  in  this  court  on  the  day 

of  ,  187    ,  for  the  payment  of  pounds,  shillings, 

and  pence  [or  that  you  (here  set  out  the  order  made,  in  the  case  of 

an  apprentice,  upon  him  to  perform  his  duties)]  : 
And  whereas  you  have  made  default  therein  : 

Tou  are  therefoi'e   hereby  summoned  to  appear  personally  in  this 
court  at  [place  where  court  holden]  on  ,  the  day  of  , 

18    ,  at  the  hour  of  in  the  noon  *  to  be  examined  on 

oath  by  the  court  touching  the  means  you  have  or  have  had  since  the 
date  of  the  order  to  satisfy  the  sum  payable  in  pursuance  of  the  said 
Older ;  and  also  *  to  show  cause  why  you  should  not  be  committed  to 
prison  for  such  default. 

Given  under  my  hand  and  seal  this  day  of  ,  187    . 

J.  S.         (L.8.) 
£    s.    d. 


*Amoimt  of  order,  and  costs 
Costs  of  distress  against  the  goods,  if  any 


Deduct 


£    s,    d. 

Paid  into  court 

Instalments  which  were  not  re- 
quired to  have  been  paid  be- 
fore the  date  of  the  summons 


i 


646        THE  LAW  OF  MA8TEB  AND  SVBYAXT. 

Sum  payable 

Costs  of  this  summons 

Amount  upon  the  payment  of  which  no  further 
proceedings  will  be  had  until  default  in  payment 
of  next  instalment 


*  The  parts  within  asterisks  to  be  omitted  where  summons  issued  against  am 

appreiitice  under  section  6  of  Employers  and  Workmen  Act,  1875. 

6. 

Order  of  Coicmitment. 

Employers  and  Workmen  Act,  1875,  and  The  Debtors  Act,  1869. 

In  the  [county  of  .    Petty  Sessums  District  of  .] 

Between  A.  B.,  Plaintiff, 

and 
C.  D.,  Defendant. 

To  the  constable  of  and  all  other  peace  officers  of  the  county, 

and  to  the  governor  or  keeper  of  the  [prison  of  the  county  to  wkUh  debtors 
are  committed]. 

Whereas  the  plaintiff  [or  defendant]  obtained  an  order  against  the 
defendant  [or  pkintiff  ]  in  tlus  court  on  the  day  of  , 

18    ,  for  the  payment  of  £  [oryinthecaseofanc^renticefihaX 

he  should,  &c.] : 

And  whereas  the  defendant  hud  made  de&iilt  therein  : 

And  whereas  a  summons  was,  at  the  instance  of  the  plaintiff  [or 
defendant]  duly  issued  out  of  this  court,  by  which  the  defendant  [or 
plaintiff]  was  required  to  appear  personally  at  this  court  on  Uie 
day  of  ,  187  ,*  to  be  examined  on  oath  touching  the  means  he 

had  then  or  has  had  since  the  date  of  the  order  to  satisfy  the  sum  then 
due  and  payable  in  pursuance  of  the  order,  and  •  to  show  cause  why  he 
should  not  be  committed  to  prison  for  such  default : 

And  whereas,  at  the  hearing  of  the  said  summons,  the  defendant 
[or  plaintiff]  appeared  [or  the  simimons  was  proved  to  have  been  pe^ 
sonally  and  duly  served]  and  "*  it  has  now  been  proved  to  the  satidbc 
tion  of  the  court  that  the  defendant  [or  plaintiff]  now  has  [or  has  had] 
since  the  date  of  the  order  the  means  to  pay  the  sum  then  due  and 
payable  in  pursuance  of  the  order,  and  has  refused  [or  neglected]  [or  then 
refused  or  neglected]  to  pay  the  same,  and  the  defendant  [or  pla^tiff]  * 
has  shown  no  cause  why  he  should  not  be  conmiitted  to  ptiaon  : 

Now,  therefore,  it  is  ordered  that,  for  such  default  as  aforesaid,  the 
defendant  [or  plaintiff]  shall  be  committed  to  prison  for  days 

*  unless  he  shall  sooner  pay  the  sum  stated  below  as  that  upon  the 
payment  of  which  he  is  to  be  discharged.* 
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These  are,  therefore,  to  require  you,  the  said  constable  and  peace 
officers,  to  take  the  defendant  [or  plaintiff]  and  to  deliver  him  to  the 
governor  or  keeper  of  the  [prison  aforesaid],  and  you  the  said  governor 
or  keeper  to  receive  the  defendant  [or  plaintiff]  and  him  safely  keep  in 
the  said  prison  for  days  from  the  arrest  imder  this  order,  or  until 

he  shall  be  sooner  discharged  by  due  course  of  law. 

Qiven  under  oar  hands  and  seals  this  [insert  date  of  order  of  eommUment] 
day  of  ,  18    • 

SigncUures  of  tVH)  of  the  Justices  by  whom )  J.  S.        (l.s«) 
order  of  committal  is  made,  i  J.  S.        (l.s.) 


£    s.    d. 


^otal  sum  payable  at  the  time  of  hearing  of  the 

judgment-summons 

Hearing  of  summons,  cost  of  this  order,  and  mileage 

Total  sum  upon  payment  of  which  the  prisoner  will 

be  discharged  prior  to  conveyance  to  prison 
If  conveyed  to  prison  the  conveyance  thereto 


*  The  parts  toithin  asterisks  to  be  omitted  where  order  made  under  section  6 

of  Employers  and  Workmen  Act,  187*\ 


7. 

CXBTmOATE  FOR  THE  DISCHARGE  OF  A  PRISONER  FROM  CUSTODT. 

Employers  and  Workmen  Act,  1875,  and  the  Debtors  Act,  1869. 

In  the  [county  of  .  Petty  Sessions  District  of  ]. 

Between  A.  B.,  Plaintiff, 

and 
C.  D.,  Defendant 

I  hereby  certify  that  the  defendant  [or  plaintiff]  who  was  committed 
to  your  custody  by  virtue  of  an  order  of  commitment  under  the  seals  of 
two  justices  of  this  court,  bearing  date  the  day  of  , 

187  ,  has  paid  and  satisfied  the  sum  of  money  for  the  non-payment 
whereof  he  was  so  committed,  together  with  all  costs  due  and  payable 
by  him  in  respect  thereof ;  and  that  the  defendant  [or  plaintiff]  may,  in 
respect  of  such  order,  be  forthwith  discharged  out  of  your  custody. 

Dated  this  day  of  ,  187    . 

Clerk  of  the  Court 
To  the  Qovemor  or  Keeper  of 
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DnnssB  Wabrajit. 

JTaytiyn  mmd  JPatfawM  A<t,  1873. 

lBtke£cna(y«f  .    PtOf  Simitms  I>iaHa  tf  ]. 


A.  B.,  Pliiuiff, 

C  D.,  DcAntUnt. 

tt  on  the  'lajf  of 

n  ,it  Wf  !■!<  *y  lilt  fit  dat  jadgmciit  shonld  be  wUwJ  fa 
Ai  lUadf  [ar  Mndnll  and  tk«t  the  pJ^tiff  [or  ddendant]  felunU, 
rV  ^  *"'•'■■>>>■*  [*^r*i*'>*>']'*K"™>  of -£  for  debt  [or  tbunigisi 
«BivMi[v  Ac  4dtadnt'c  MCU  of  Mtxm]  OD  or  before  the  <liy 

^  ,(«lf  BMilMCMtiflf  far  evct;  <iafii  tbe£rt 

k«4MMt%A<«4««itD  be  pud  OB  «r  before  the  dajdS 

t$    %mit  ttA  it  At  ^mt  nM  not  pud  a>  nderal,  it  ww  AbHict 
»  «>«rfd  he  lexied  ty  <lirtriw  «nd  wik  of  the  gwA 
'     t[«rphBtfiC]: 

te  in  paj^^Bt  Mcofding  to  the  aid 
djrmfertlrritbto  leryUttMim 
«4^  .>M^A(aMMM4Kbid«pkH4iC[(rdefenduit]miderlk 
mat  «0!E.  Vt  liuniiiLU  i4  ihc  foods  s&d  chitttd*  of  Ibe  pUintiif  (csc^ 
a...         .     -       .  .  ■,    ^."    ,_-.">     "_:.,     :;_:_-..  ..!:...■  f_i.i:'.-.-,  arji  dirWoli 

vitk  ^  raawBuUt  <bii^i«  for  taking  u>d  ^**r™K  ^  ^aid  di£lK»; 
*Mi  tlial  1VC  or  |iaT  «)mi  Ttn  ^ftH  kftve  w  kr^  to  the  clerk  <i  tbi' 


v^vttt  totiet  KT  htad  and  tad  thv  day  of  IST    . 

J.S.        (i^) 

Sv«^.-K.— TV  ^-dt  aMl  ill  11  1i  aR  Bot  to  be  sold  nntal  afia  tbt  (sd 
yi  irv  y-idtff  di^  nui  fcOtmiHp  Ae  day  c«  «Udi  they  wcr  mkiI, 
«»)m»&(T  W  rf  a  reri  Atlrtt  MBit,  cr  at  Ae  wqneetof  the  aaid  dda- 

V  SM$aar»K:yJaiAsiMA<t<4]Jn^K.Sk4I. 
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9. 

Undertaking  in  Writing  by  Defendant  to  Perform  Contract. 

Employers  and  Workmen  Ad,  1875. 

In  the  [county  of  .     Petty  Sessions  District  of  ]. 

Between  A.  B.,  Plaintiff, 

and 
C.  D.,  Defendant. 
Whereas  it  has  been  found  by  this  court  on  the  day  of  , 

187    ,  that  the  defendant  had  broken  the  contract  for  the  breach  of  which 
he  was  summoned : 

And  whereas  the  court  would  have  awarded  to  the  plaintiff  the  sum 
of  £  by  way  of  damages  suffered  by  him  in  consequence  of  such 
breach,  and  would  have  ordered  him  to  have  paid  such  sum,  but  that 
the  defendant  was  willing  to  give  security  for  the  performance  by  him 
of  so  much  of  the  contract  as  remains  unperformed  : 

Now  therefore  I  the  imdersigned  defendant,  and  we  the  undersigned 
sureties  [or  the  undersigned  surety],  do  undertake  that  the  said  defen- 
dant will  perform  so  much  of  the  said  contract  as  remains  unperformed, 
that  is  to  say  [here  set  out  so  much  of  the  contract  as  remains  to  be  per- 
formed] : 

And  I  the  said  defendant,  and  we  [or  I]  the  said  sureties  [or  surety] 
hereby  severally  acknowledge  ourselves  bound  to  forfeit  to  A.  B.,  the 
plaintiff,  the  sum  of  x)ounds  and  shillings,  in  case  the  said 

defendant  fsuls  to  perform  what  he  has  hereby  undertaken  to  perform. 

(Signed,  wJiere  not  taken  orally)      C.  D.,  Defendant. 

q;  £j  Sureties. 

Taken  before  me  this  day  of  ,  18    . 

J.  S.        (l.8.) 
Note. — This  undertaking  may  he  given  orally,  and  proved  by  the  produc- 
tion of  a  note  of  the  same  mcuie  at  the  time  hy  the  clerk  of  the  court, 

10. 

Order  on  an  Apprentice  to  perform  his  Dutie& 

Employers  and  Workmen  Act,  1875. 

In  the  [county  of  .    Petty  Sessions  District  of  ]. 

Between  A.  B.,  Plaintiff, 

and 
C.  D.,  Defendant 

It  is  ordered  that  the  defendant  do  forthwith  perform  the  duties  he 
has  contracted  to  perform  under  his  apprenticeship  to  the  plaintiff. 
Qiven  under  our  hands  and  seals  this  day  of  18    . 

Signatures  of  two  of  the  justices  )  J.  S.        (i«*s*) 
hy  iehom  order  made,  )  J.  S.        (l.8.) 


d 
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11. 

Order  Bescinding  a  Contract  of  Apprenticeship. 

In  the  [county  of  .    Petty  Sessiotis  District  of  ]. 

Between  A.  B.,  Plaintiff, 

and 
C.  D.,  Defendant 

It  is  adjudged  tliat  the  [or  iYn&,  when  order  endorsed  on  deed  of  ap- 
preniiceihdp]  instrument  of  appienticeahip  made  between  the  plaintiff  and 
defendant  be  rescinded,  and  that  the  plaintiff  [or  defendant]  do  pay  to 
M.  N.  of  the  sum  of  pounds,  being  the  whole  [or  a 

part]  of  the  premium  paid  by  the  said  M.  N.  on  the  binding  of  the 
defendant  [or  plaintiff]  as  apprentice  to  the  plaintiff  [or  defendant]. 
Given  under  our  hands  and  seals  this  day  of  18   • 

SigiuUures  of  tvH>  of  the  justices )  J.  S.        (loBb) 
by  whom  order  made,         )  J.  S.        (la) 


12. 

Order  where  Security  given  for  Perforkance  of  Cokteact  bt 

AN  Apprsntioe. 

Employers  and  Worhmtn  Act,  1875. 

In  the  [comity  of  .    Petty  Sessions  District  of  ]. 

Betw^een  A.  B.,  Plaintifl^ 
and 
C.  D.,  Defendant, 
and 
E.  F.,  bondsman  under  the  contract  of  apprentioeabip 
of  the  Defendant 

Whereas  on  the  day  of  18      it  was  ordered  that  the 

defendant  should  forthwith  perform  the  duties  he  had  contracted  to 
perform  under  his  contract  of  apprenticeship  to  the  plaintiff  : 

And  whereas  it  hath  been  made  to  appear  to  the  satisfaction  of  the 
court  on  the  oath  of  the  plaintiff  [and  of  G.  H.  of  ]  that  the  de- 

fendant has  failed  to  comply  with  the  requirements  of  the  said  order : 

And  whereas  by  the  said  failure  the  defendant  hath  rendered  himaelf 
liable  to  be  committed  : 

And  whereas  E.  F.  [or  R.  S.  of  ]  is  willing  to  give  security 

to  the  amount  of  pounds  for  the  due  performance  by  the  defen- 

dant of  his  duties  under  his  said  contract  of  apprenticeship  : 

Now,  therefore,  the  court  doth  direct  such  security  to  be  forthwith 
given,  and  doth  order  that  if  payment  of  the  said  sum  be  not  made  on 
the  defendant  iiEdling  to  perform  his  contract  such  sum  may  be  levied  by 
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distress  of  the  goods  and  chattels  of  the  said  E.  F.  [or  R  S.],  or  an  appli- 
cation be  made  to  this  court  for  commitment  of  the  said  E.  F.  [or  R  S.] 
according  to  the  provisions  of  this  Act. 

Given  under  our  hands  and  seals  this  day  of  18    . 

Signatures  of  two  of  the  justiceB  )  J.  S.        (l.&) 
by  whom  order  made,  \  J.  S.        (l.8.) 


13. 

Secubitt  in  Writino  fob  Performance  of  Contract  by  an 

Apprentice. 

Employers  and  Workmen  Act,  1875. 

In  the  [county  of  .    Petty  Sessions  District  of  ]. 

Between  A.  B.,  Plaintiff, 

and 
C.  D.,  Defendant, 
and 
£.  F.,  bondsman  under  the  contract  of  apprenticeship 
of  the  Defendant 

Whereas  on  the  day  of  18     it  was  ordered  that  the 

defendant  should  forthwith  perform  the  duties  he  had  contracted  to  per- 
form under  his  contract  of  apprenticeship  to  the  plaintiff : 

And  whereas  it  was  made  to  appear  to  the  satisfiEu^tion  of  the  court 
that  the  defendant  had  failed  to  comply  with  the  requirements  of  the 
said  order : 

And  whereas  by  the  said  failure  the  defendant  hath  rendered  himself 
liable  to  be  committed : 

And  whereas  I,  E.  F.  [or  R  S.  of  ]  am  willing  to  and  do 

hereby  give  security  to  the  amoimt  of  pounds  for  the  due  per- 

formance by  the  defendant  of  his  duties  under  the  said  contract  of  ap- 
prenticeship, and  do  hereby  acknowledge  myself  bound  to  forfeit  to  the 
said  plaintiff  the  above  sum  in  case  the  said  defendant  do  fail  to  perform 
the  duties  that  have  been  ordered  to  be  performed  by  the  court. 

(Signed)  E.  F.  or  R  S. 

Signed  before  me  this  day  of  187    • 

J.  S.         (I..8.) 

Note. — The  security  may  he  given  orally,  and  proved  by  the  production  of 
a  noi€  of  the  same  made  at  the  time  by  the  derh  of  the  court. 
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14. 

[Summons  to  a  Bondsman  fob  an  Apprentice. 
Emphyers  and  Workmen  Act^  1875. 

In  the  [county  of  .    Petty  Sesnons  Diitrict  of  ]. 

Between  A.  B.,  Plaintifif^ 

and 
C.  D.  Defendant 
To  E.  F.  of 
Take  notice  that  you  are  hereby  summoned  to  attend  at  on 

the  day  of  18    ,  at  o'clock  in  the  noon, 

to  show  cause  why  the  court  should  not,  in  addition  to  or  in  substitii- 
tion  for  any  order  to  be  made  against  the  said  defendant,  order  you  to 
pay  the  amount  of  any  damages  which  it  may  find  that  the  plaintiff  has 
suffered  in  consequence  of  the  breach  of  the  contract  of  apprenticeship 
made  between  you  and  the  plaintiff  and  the  defendant. 

Given  under  my  hand  and  seal  this  day  of  18    . 

J.  S.  (L.&) 


16. 

Order  on  a  Bondsman  for  an  Apprentice  to  pat  Damages. 

Employers  and  JVorkmen  Act,  1875. 

In  the  [county  of  ,     Petty  Sessions  District  of  ]. 

Between  A.  B.,  Plaintiff, 

and 
C.  D.,  Defendant, 
and 
£.  F.,  bondsman  under  the  contract  of  apprenticeship 
of  the  Defendant 

It  is  adjudged  that  the  said  bondsman  do  pay  to  the  plaintiff,  on  or 
before  the  day  of  18    ,  the  sum  of  pounds  for 

damages  suffered  by  him  in  consequence  of  the  breach  of  the  contract  of 
apprenticeship  made  between  the  plaintiff,  defendant,  and  the  said 
bondsman ;  and  if  the  same  be  not  paid  as  ordered,  it  is  hereby  further 
ordered  that  the  same  be  levied  by  distress  and  sale  of  the  goods  and 
chattels  of  the  said  bondsman. 

Given  under  our  hands  and  seals  this  day  of  18    . 

Signatures  of  two  of  tJie  justices  \  J.  S.        (i^s.) 
by  whom  order  made,  \  J.  S.        (l.s.) 
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16. 
Plaint  and  Minute  Book. 
Employers  and  JVorhmen  Act,  1876. 
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COSTS. 

$.  d. 
For  entiy  of  every  plaint,  including  summons  thereon  .    1    0 

For  order  in  writing  on  a  plaint 2    0' 

For  every  undertaking  given  by  way  of  security    .        .20 

For  judgment-summons,  including  hearing    .        .        .10 

For  warrant  of  distress  or  order  of  commitment     •        .20 

For  sunmions  to  witness 10 

N.B. — ^Where  the  sum  daimecl  exceeds  1/.,  or  the  sum  in  respect  of 
the  non-payment  of  which  the  summons  for  or  order  of  commitment  or 
warrant  of  distress  issues  exceeds  IZ.,  an  additional  fee  of  one  shilling  on 
each  fee  shall  be  taken. 

For  mileage  in  serving  or  executing  process^l  Such  reasonable  cost 
and  for  cost  of  conveying  to  prison  .        .  >     as  may  be  allowed 
For  affidavit  and  postage  .        .        .  /      by  the  Court. 

29tA  August,  1877. 

CAIRNS,  C. 


CHAPTER  XV. 

THE    employers'  LIABILITY  ACT. 

The  Employei's'  Liability  Act  was  passed  to  undo  the  effect 
of  certain  decisions  noticed  in  Chapter  XXTX,  Part  L  A 
series  of  cases  beginning  with  Priestley  v.  Fowler  (a),  had  laid 
it  down  that  a  master  is  not  responsible  to  servants  for  the 
acts  of  their  fellow  servants.  Some  of  the  decisions  were  of 
doubtful  justice ;  and  the  reasons  given  for  them  were  con- 
flicting and  far  from  satisfactory. 

A  Select  Committee  of  the  House  of  Commons,  which  in- 
vestigated the  subject,  reported  in  1877,  in  favour  of  a  change 
in  the  law. 

"  Your  committee  are  of  opinion,"  they  said,  "  that  in  cases  such  a* 
these,  that  is,  where  the  actual  employers  cannot  personally  discharge 
the  duties  of  masters,  or  where  they  delilierately  abdicate  their  function?i 
and  delegate  them  to  agents,  the  acts  or  defaults  of  the  agents  who  thus 
discharge  the  duties  and  fulfil  the  functions  of  masters  should  he  con- 
sidered iis  the  personal  acts  or  defaults  of  the  princijials  and  employers, 
and  should  impose  the  same  liability  on  such  principals  and  employers,  as 
they  would  have  been  subject  to  had  they  been  acting  personally  in  the 
conduct  of  their  business,  notwithstanding  that  such  agents  are  techni- 
cally in  the  employment  of  the  principals.  The  fact  of  such  a  delega- 
tion of  authority  would  have  to  be  established  in  each  case,  but  this 
would  not  be  a  matter  of  difficulty.  Your  committee  are  further  of 
opinion,  that  the  doctrine  of  common  employment  has  been  carried  to<» 
far,  when  workmen  employed  by  a  contractor,  and  workmen  employed 
by  a  person  or  company  who  has  employed  such  contractor,  are  con- 
sidered as  being  in  the  same  common  employment." 

A  bill  carrying  out  the  above  suggestions  was  introduced 

(a)  3  M.  &  W.  1. 
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into  Parliament  on  the  17th  March  of  1879.  It  was  with- 
drawn on  30th  July  of  that  year.  It  was  re-introduced  in 
Febmaiy  1880,  and  referred  to  a  Select  Committee.  In 
May,  1880,  a  bill  was  introduced,  and  after  much  discussion 
and  considemble  alterations,  it  was  passed.  It  came  into 
operation  on  January  1, 1881. 

Conirdcting  ovi  of  the  Act. 

Many  workmen  have  contracted  themselves  out  of  the  Act. 
Of  the  validity  of  such  contracts  thei*e  is  no  doubt.  It  is  not 
contrary  to  public  policy  for  a  workman  to  agree  to  accept 
the  risks  of  a  lawful  employment  As  has  been  already  ex- 
plained (6),  it  is  competent  for  an  employer  to  invite  persons 
to  work  for  him  in  circumstances  of  danger ;  and  if  a  workman, 
for  the  sake  of  wages,  continue  in  dangerous  employment 
with  a  knowledge  of  the  risks,  he  must  trust  to  himself  to 
keep  clear  of  injury  (c). 

This  view  has,  in  fact,  been  taken  by  the  Queen's  Bench 
Division  in  Orlffitha  v.  Dudley  {d).  The  plaintiff,  a  journey- 
man pit-sinker  in  one  of  the  defendant's  collieries,  was 
killed  owing  to  the  negligence  of  an  inspector  of  machinery. 
A  club  or  benefit  society,  called  "  The  Field  Box,"  raised 
a  fund  by  weekly  contributions  from  the  workmen  employed 
in  the  defendant's  collieries.  The  defendant  contributed  to 
this  fund  a  sum  equal  to  the  aggregate  of  the  contributions 
of  the  workmen.  The  fund  was  used  in  giving  the  workmen 
soigical  aid  in  case  of  personal  injuries  received  in  their  work, 
a  weekly  allowance  in  time  of  sickness,  in  paying  funeral 
expenses,  and  in  making  allowances  to  widows  and  families  in 
case  of  the  death  of  workmen.  When  the  Employers'  Liabi- 
lity Act  came  into  operation,-a  meeting  of  workmen,  at  which 
it  was  not  proved  Griffiths  attended,  took  place.  The  men 
agreed  to  accept  the  old  an*angement,  and  the  defendant 

(6)  Chapter  XXIX.,  Part  I.  42  L.  J.  Q.  B.  4  (nassenger  travel- 

(e)    See   also     Bramwell,    B.,    in  ling  "at  his  own  risk*'). 

Dyn^  V.  Ltach  (1857),  26  L.  J.  Ex.  (rf)  L.  R.  9  Q.  B.  D.  867  ;  61  L.  J. 

221  ;  and  ifcCau7%  V.  FumesaBaU-  Q.   B.  543;  47  L.  T.  N.  S.  10;   30 

way  Co.  (1872),  L.  R.  8  Q.  B.  67  ;  W.  R.  797. 
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circulated  among  them  printed  conditions,  by  which  all  woik- 
men  were  to  be  members  of  the  club  on  the  existing  basis, 
and  no  workman,  or  in  any  case  of  death,  no  person  entitled 
to  look  to  the  funds  of  the  society  for  compensation,  would 
be  entitled  to  sue  the  defendant.  Griffiths  read  these  condi- 
tions, and  continued  to  work  as  before,  and  to  pay  his  subscrip- 
tion to  the  club.  In  an  action  by  the  widow,  as  executrix  of 
the  deceased,  against  the  defendant,  the  county  court  judge 
gave  judgment  for  her,  on  the  ground  that  the  contract 
was  void  for  want  of  mutuality  and  consideration,  and  as 
being  contrary  to  public  policy.  On  appeal,  this  decision  was 
reversed,  the  Court  holding  that  such  a  contract  was  not 
contrary  to  public  policy,  and  that  the  widow  had  no  right 
of  action. 

The  rcUio  decidendi  in  this  case  seems  to  show  that  em- 
ployers might  contract  themselves  out  of  any  section  or  part 
of  the  Act ;  e.g.,  they  might  agree  with  their  workmen  that 
information  of  defects  mentioned  in  sea  2,  sub-sec.  3,  be 
given  to  a  ceitain  specified  "  superior,"  and  to  him  only. 

To  support  an  agreement  to  give  up  claims  to  compen- 
sation under  the  Act,  consideration  of  some  sort  is  required; 
and  if  the  contract  with  respect  to  this  be  in  writing,  the 
consideration  must  be  expressed  (e). 

Section  1  gives  "  the  legal  personal  representatives  of  the 
workman  and  any  pei-sons  entitled  in  case  of  death,"  "  the  same 
right  of  compensation  and  remedies  against  the  employer  as 
if  the  workman  had  not  been  a  workman  of,  nor  in  the  service 
of  the  employer,  nor  engaged  in  his  work."  As  stated  above, 
it  was  decided  in  Griffiths  v.  Dudley,  that  the  widow  of  a 
deceased  workman  could  not  sue  when  the  latter  had  contracted 
himself  and  his  representatives  out  of  the  Act.  The  principle 
of  Read  v.  Gt.  Eastei'U  Ry.  Co.  (/),  applies  to  the  right  con- 
ferred by  the  statute.  There  it  was  held  to  be  a  good  plea  to 
an  action  under  9  &  10  Vict.  c.  93,  by  the  plaintiff  as  widow  of 

(«)  Chap.  X.  (/)  (1868),  L.  R.  3  Q.  B.  555  ;  S7 

L.  J.  Q.  B.  278. 
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a  paAsenger,  for  negligence  which  had  caused  his  death,  that 
he  had  in  his  lifetime  been  paid,  and  had  accepted,  a  sum 
of  money  in  full  satisfaction  of  all  claims. 

Contracts  between  masters  and  servants,  by  which  the  latter 
agree  to  waive  the  benefits  of  the  Act,  need  not  be  in  writing ; 
though,  for  obvious  reasons,  it  is,  in  practice,  expedient  to 
commit  such  a  contract  to  writing.  It  might  be  concluded  by 
posting  up  in  mills  or  works  printed  regulations  or  notices, 
provided  the  workmen  saw  them  before  they  were  engaged  (g). 

A  workman  who  has  been  injured  may  lose  the  benefit  of 
the  Act  by  accepting  a  sum  as  compensation  for  injuries 
which  he  has  sustained  (h)  ;  on  the  other  hand,  he  will  be 
deprived  of  all  right  to  any  penalty  if  he  brings  an  action 
under  the  Act  for  the  same  cause  of  action  (i).  If  a  servant, 
who  has  been  injured  in  circumstances  which  entitle  him  to 
compensation  from  his  master,  has  been  induced  by  fraud 
to  give  a  receipt  in  full  discharge,  or  execute  a  release,  the 
receipt  or  release  will  not  be  conclusive,  and  need  not  pre- 
vent him  from  suing.  The  plaintiflF  in  Lee  v.  Lancashire  <t 
Yarkdiire  Ry.  Co.  (A;),  had  been  injured  in  a  collision  on  the 
defendants'  railway,  and  gave  on  October  18th,  1865,  a 
receipt  for  £400,  "  in  discharge  of  my  claim  in  full  for  all  loss 
sustained."  On  the  6th  Nov.  of  the  following  year,  he  com- 
menced an  action  for  £600,  alleging  that  his  injuries  were 
more  serious  than  had  been  supposed.  The  receipt  which  he 
liad  given  was,  in  the  view  of  the  Court  of  Appeal,  no  bar  to 
an  action,  if  the  plaintiff  could  show  that  it  had  been  given 
upon  the  distinct  understanding  that  it  was  not  to  be  conclu- 
sive (Z).  In  Hirschfield  v.  London,  Brighton,  <t  South  Coast 
Ry,  Co,  (m),  a  release  under  seal  had  been  given ;  but  it  was 

(a)  Caitts  v.  Eastwood  {1S7 5),  32  jured). 

L.  T.  N.  S.  855.  (0  Sec.  5. 

(h)  Addison  on  Torts,  4  ed.  ]}.  46  ;  {k)  (1871)  L.  R.  6  Ch.  527  ;  25  L. 

J f^ right  v.  London  Oencral  Omnibus  T.  N.  S.  77  ;  19  W.  R.  729. 

Co.  <1877),    L.  R.  2  Q.   B.  D.  271  {I)  See    also     SUimrt    v.     Great 

(award  of  compensation  by  a  magis-  Western  Ry,  Co,  (1865),  2  D.  J.  & 

trate  under  6  &  7  Vict.  c.  86,  s.  28,  S.  319. 

against  a  driver  of  cab,  bar  to  action  (m)  (1876)  L.  R.  2  Q.  B.  D.  1 ;  46 

against  his  employers  by  person  in-  L.  J.  Q.  B.  94  ;  35  L.  T.  473. 

u  TJ 
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held  to  be  a  good  reply  to  a  defence  founded  on  the  deed  that 
the  defendants'  officer  had  induced  the  plaintiff  to  execute 
the  release,  by  fraudulently  representing  to  him  that  the 
injuries  were  of  a  trivial  character,  and  that  if  they  turned 
out  to  be  serious,  he  might  obtain  further  compensation. 

Insurance. 

Employers  have  sought  to  insure  themselves  against 
liabilities  under  the  Act  The  usual  plan  is  for  an  insu- 
rance company  to  agree,  in  consideration  of  annual  pay- 
ments varying  with  the  amount  of  wages  and  nature  of  the 
employment,  to  indemnify  employers  against  claims  under 
the  Act.  An  employer  has  an  insurable  interest,  and  such 
contracts  are  no  doubt  valid.  An  insurer  who  pays  an  assuree 
is,  as  a  rule,  subrogated  to  the  remedies  of  the  assuree,  and 
this  may  have  important  consequences.  (1)  If  the  former 
indemnifies  the  latter  for  claims  made  by  a  workman  injured 
by  reason  of  the  negligence  of  a  foreman,  what  is  the  position  of 
the  insurer  ?  The  employer  might  sue  his  foreman,  or  the 
insurer  after  payment  might,  in  the  employer's  name,  also  do 
80  (n).  (2.)  If  the  insurer  indemnifies  the  assuree  for  claims 
made  under  sec.  1,  sub-sec.  1  of  the  Act,  what  is  the  position 
of  the  assuree  ?  Suppose,  for  example,  that  A.  purchased  a 
crane  from  B.  warranted  to  lift  three  tons.  Under  a  strain  of 
only  two  tons  it  broke,  and  one  of  A.'s  workmen  was  injured. 
What  is  the  position  of  C.  the  insurer  ?  The  workman  woald 
have  no  right  to  recover  against  A.  unless  A.  himself  or  some 
one  within  sec.  2,  sub-sec.  1,  had  been  guilty  of  negligence.  A 
could  not  recover  from  B.  in  respect  of  damages  which 
were  the  result,  not  of  a  breach  of  warranty,  but  of  the 
negligence  of  A.  or  his  agent ;  and  C.  would  be  in  no  better 
position  (nn). 

(n)  Leake  on  Contract,  754  ;  May  (nn)  Ovington  v.  McVicar^  (18<^)f 

on  Insurance,  554 ;  Commercial  Union  Macph.  1066.     (0.  paid  damagefl  to 

Assurance  Co.  v.  Lister  (1874),  L.  K.  the  relatives  of  a  workman  killed  bj 

9  Ch.  483  ;  Hehdon  v.   WetA  (1863)»  3  the  breaking  of  a  chain.     O.  broo^t 

B.  k  S.  5r9  ;  Shilling  v.  Accidental  an  action  ai^nst  M.  who  supplied  the 

Assurance  Co.  (1858),  1  F.  &  F.  116.  chain.  Held,  that  the  aeti<m<fidnotlM). 
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The  Effect  of  the  Act  on  the  Common  Law. 

(1.)  The  statute  does  not  wholly  do  away  with  the  doctrine 
of  common  emplojrment.  It  does  not  affect  such  decisions  as 
Lovell  V.  Howdl  (o).  It  merely  specifies  certain  classes  of 
servants  for  whose  acts  employers  are  liable  to  fellow  servants. 
This  is  clearly  affirmed  in  Robins  v.  Cubitt  (p),  where  a 
workman  who  was  injured  by  the  improper  lowering  of  a 
pail  failed  to  recover ;  the  accident  having  been  caused  by  the 
negligence  of  two  fellow  workmen  not  in  positions  of  authority, 
who  were  employed  to  lower  the  pail.  The  Employers' 
Liability  Act,  said  Cave,  J.,  in  Oriffitha  v.  Dudley, "  provided 
that  in  five  specified  classes  of  cases,  a  workman  might  bring 
his  action  as  if  he  had  not  been  a  workman,  which  I  take  to 
mean  nothing  more  than  this — viz. :  that,  when  a  workman 
brings  his  action  within  these  five  specified  cases,  the  em- 
ployer shall  not  be  at  liberty  to  say,  'You  occupied  the 
position  of  a  workman  in  my  service,  and  therefore  you  must 
be  taken  to  have  impliedly  contracted  to  bear  the  conse- 
quences arising  from  the  negligence  of  your  fellow  workmen 
in  these  five  cases '"....  "In  the  five  cases  specified  in 
sec.  1  of  the  Act,  the  workman  shall  not  be  held  to  have 
impliedly  contracted  to  bear  those  risks  "  {pp). 

(2).  The  statute  does  not  apply  to  all  servants,  but  merely 
to  those  who  are  defined  as  "  workmen "  by  sec.  8  of  the 
Employers  and  Workmen  Act,  1875.  Accordingly  it  does 
not  apply  to  domestic  servants  or  seamen,  or  to  servants  who 
are  not  engaged  in  manual  work.  Apparently  the  Act 
includes  all  railway  servants  of  whatever  grade,  and  whether 
enme^eA.  in  manual  labour  or  not  (g).  The  Act  does  not  seem 
to  affect  such  decisions  as  Degg  v.  Midland  Ry.  Co.  (r). 

(3.)  A  workman's  remedy  at  Common  Law  for  injuries  sus- 
tained in  circumstances  described  in  Chapter  XXIX.  is  not 

(o)  (1876)  L.  R.  1  C.  P.  D.  161.  "workmen.*'    As  to  the  liability  of 

Xp)  (1881)  46  L.  T.  N. S.  535.  infants  who  are  employers  for  torts 

ipp)  47  L.  T.  p.  19.  see  Bumard  v.  Haggis,  14  C.  B.  N. 

(q)  Sec.  8.  S  45  ;  32  L.  J.  C.  P.  189  ;    fTalley 

(r)  (1867)    26    L.     J.    Ex.    171.  v.  ffoU  (1876),  35  L.  T.  631. 
InliEuits  are  within  the  definition  of 

u  u  2 
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abolialied.  No  doubt  the  terms  of  sec  1  are  unqufJified; 
in  the  cases  tliereln  mentioned  they  appear  to  do  away 
entirely  with  the  doctrine  of  commoa  employment.  Bill, 
liaviog  regard  to  the  other  sections  of  the  Act,  aad  especially 
to  the  frequent  recurrence  of  the  phrase  "  under  this  Act,"  it  is 
conceived  that  sec.  1  applies  only  to  actions  brought  under 
the  statute  («). 

(4.)  The  statute  merely  places  a  workman  in  the  same 
position  as  if  he  "  had  not  been  a  workman  of  nor  in  th» 
service  of  the  employer,  nor  eu<:raged  in  his  work."  Conse- 
quently all  defences  of  which  an  employer  might  avail  him- 
self if  a  stranger  were  to  sue  him  are  open  to  an  employer 
in  resisting  claims  under  the  Act.  (a,)  One  of  these  is  con- 
tributory negligence.  This  has  already  been  mentioned  in 
Chapter  XSVIII. ;  and  it  is  enough  to  refer  to  such  casea  u  . 
Radlcy  v.  London  and  NoHh  Weetern  Ry.  Co.  {t),  and  , 
Shittery  v.  Dublin,  Wkklow,  <fc.,  Ry.  Go.  («).  (a)  Ac- 
ceptance of  the  risks  of  employment  is  another  defence. 
See  as  to  this,  Wotxllei/  v.  Metrojtoh'ta n  Ry.  {x). 
(c.)  A  third  defence  is  the  fact  that  a  servant  wlio  was 
negligent  was  not  acting  ivithiii  thf  scope  nr  i^pliori?  of  his 
duties  {y).  (d.)  The  fmmers  of  the  Act  have  defined  the 
position  of  workmen  by  reference  to  an  indefinite  standard 
They  do  not  seem  to  have  sufficiently  borne  in  mind  that 
several  classes  of  persons  with  diSerent  rights  are  com- 
prised in  the  negative  description,  "  as  if  cot  workmen, 
&c."  To  trespassers  who  know  the  existence  of  defects  in 
machinery  or  dangers,  there  may  be  no  liability,  even  if  such 
defects  or  dangers  are  known  to  the  persons  upon  whose 
property  they  trespass  {2),     Ser^-ants  are  at  Common  Law 


(j)  CBnipbeH's  edition  of  Frsser's 
Lavf  of  MttBtar  aiul  Servant,  p.  173. 

(0  (ISrejL,  li.  1  Ap.  C.  75*  ;  40 
L.  J.  673. 

(u)  (1878)  L.  R.  3  Ap.  C.  I15S  ; 
£llUv.L.  B.iS.  W.  (1857),  20  L. 
J.  Ex.  349. 

ix)  (1877)  L.  R.  2  Ex.  D.  384  ; 
alw>  Bneis  t.   CouriTUy  (1869),  SO 


L.  T.  4*0 ;  Corby  t.  Mill  (1858),  4 
C.  B.  N.  S.  550. 

(y)  See  Chap.  XXVIII. 

{!)  l}egg  V.  Jffidlaad  By.  Co.  (1857), 

20  Ex.  171.  See  IIM  v.  Wilta 
(182(1),  3  B.  i.  A.  304.  The  tuet 
rights  of  B  trespauer  wlia  ii  io- 
jiiml  do  not  appear  to  be  clcwlj 
dsGiii'd. 
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in  the  same  position  as  volunteers,  licensees,  or  guests; 
that  is,  they  are  expected  to  take  care  of  themselves  against 
all  but  latent  and  extraordinary  dangers,  or  what  in  some  of  the 
cases  are  called  "  traps"  (a).  Thus,  in  Seymour  v.  Maddox  (6), 
an  actor  who,  while  passing  from  the  stage,  was  injured  by 
Mling  through  a  trap  door  which  had  been  left  open  unfenced, 
failed  to  recover  damages  against  his  employer,  on  the  ground 
that  he  had  suffered  from  one  of  the  risks  of  his  employment. 
Persons  who  go  to  premises  upon  the  express  or  implied  in- 
vitation of  the  occupier  and  upon  his  business  are  in  another 
category.  Their  position  was  defined  in  Indermaur  v. 
Dames  (c).  A  joui-neyman  gasfitter  had  been  sent  by  his 
employer,  at  the  request'  of  the  defendant,  who  was  a  sugar 
refiner,  to  test  the  action  of  a  gas  regulator  in  the  premises 
of  the  defendant  While  the  plaintiff  was  on  the  premises,  he 
accidentally,  and,  as  the  jury  foimd,  without  negligence,  fell 
down  a  shaft  which  was  open  and  unfenced.  Mr.  Justice 
Willes,  stating  the  law  with  respect  to  such  persons  as  the 
plaintiff,  said  :  "  We  consider  it  settled  law  that  he  (that  is, 
a  person  going  by  express  or  implied  invitation  upon  business 
concerning  the  occupier),  using  reasonable  care  on  his  part 
for  his  own  safety,  is  entitled  to  expect  that  the  occupier 
shall,  on  his  pai*t,  use  reasonable  care  to  prevent  damage 
from  unusual  danger,  which  he  knows  or  ought  to  know  "  (d). 
Owing  to  the  peculiar  manner  in  which  the  Act  is  drawn, 
its  effect  is  not  easily  ascertained.  It  does  not  con- 
duce to  lucidity  to  say  in  the  first  section  that  "  workmen" 
shall  be  treated  as  if  they  were  not  workmen,  without  taking 
account  of  the  fact  that  "  not  workmen "  include  several 
classes  with  different  rights;  to  use  different  language  to 
describe  the  same  thing  (e) ;  to  re-state  the  Common  Law 

(a)  SauthcoU  v.  Stanley  (1856),  1  (c)  (1866)  L.  R.  1  C.  P.  274. 

H.  k  N.  247  ;  Bolch  v.  Smith  (1862),  (d)  See  also  miiU  v.  Fraiux{lS77), 

81  L.  J.  Ex.  201  ;  Gautrtt  v.  Eger-  L.  R.  2  C.  P.  D.  308,  and  Heaven  v. 

Um  (1867),    L.    R.    2    C.    P.    371 ;  Pender  (1882),  L.  R.  9  Q.  B.  D.  302 ; 

Sullivan  v.  WaJters  (1864),  14  Ir.  C.  30  W.  R.  749. 

L.  460.  (e)  See  sec.  8,  and  the  expressions 

(6)  (1851)  16  Q.  B.  326  ;  20  L.  J.  used  in  sec.  1  and  sec.  5  to  denote 

(^  B.  327.  persons  entitled  in  case  of  death. 
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in  an  Act  intended  to  extend  it;  to  define  words  not  in 
the  Act,  and  not  to  define  ambiguous  phrases  which  are 
there  (/). 

But,  apparently,  the  main  effect  of  the  Act  is  this :  standing 
by  itself  sec.  1,  sub.-sec.  1,  places  a  workman  in  the  same 
position  as  the  plaintiff  in  Indei-maur  v.  Dames.  This 
is  qualified  by  sec.  2,  sub.-aecs.  1  and  3.  The  effect  of  the 
first  part  of  sec,  2,  sub. -sec.  1,  is,  apparently,  null.  It  repeats 
the  Common  Law ;  there  being  no  doubt  that,  apart  from 
the  Act,  an  employer  is  liable  to  servants  for  injuries 
caused  by  defects  in  machinery,  arising  from  or  not  dis- 
covered or  remedied,  owing  to  his  own  negligence.  The 
second  part  of  sec.  2,  sub.-sec.  2,  overrules  the  cases  in 
which  employers  have  been  absolved  Irom  responsibility 
for  the  negligence  of  their  foremen  in  regard  to  plant  or 
machinery. 

Sec.  2,  sub.-sec.  3,  introduces  a  qualification  to  sec,  I, 
Biib.-sec.  1.  Holmes  v.  Clarke  (h),  and  Holmes  v.  Wmthiag- 
ton  (i).  show  that  a  servant's  knowledge  of  defects  or 
dangers  is  not,  as  a  matter  of  law,  an  answer  to  an  action 
against  an  employer.  Sub.-.stc.  ;}  makes  such  knowled.ge 
and  failure  to  communicate  within  a  reasonable  time  to  the 
employer  or  "  some  superior,"  as  a  matter  of  law,  an  answer 
to  an  action  under  the  Act,  The  alteration  made  by  sec,  1, 
sub.-sec.  1,  of  the  Act,  it  is  submitted,  is  not  so  large  as  might 
at  first  blush  seem  to  be  the  case.  A  workman  is  in  no  better 
position  than  a  person  who  is  not  a  workman,  but  who  is 
on  premises  upon  invitation ;  and  to  rebut  the  defence  <^ 
acquiescence  it  would  not  suffice  for  the  latter  to  com- 
municate with  "  some  person  superior,"  but  with  some 
one  who  was  the  agent  of  the  employer  to  receive  such 
comm  un  i  cat  ion  s. 

Sec.  1,  sub-sec.  2,  does  away  with  the  effect  of  decisions 
in  which  employers  have  not  been  made  answerable  for  the 


{/)  Sea  Mgfi  666 
W  (1S62)  30  L. 
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negligence  of  persons  in  authority  and   not  ordinarily  em- 
ployed in  manual  labour  (Z). 

Sec.  1,  sub-sec.  3,  alters  the  Common  Law  by  making  the 
employer  answerable  for  the  negligence  of  those  who  have  not 
general  superintendence^  and  who  may  be  engaged  in  manual 
labour. 

Sea  1,  sub-sec.  4,  is  in  itself  obscure,  and  it  is  made  still 
more  so  by  sec.  2,  sub-sec.  2.  The  first  part  of  the  former 
contemplates  the  case  of  A.  doing  or  not  doing  something  in 
obedience  to  the  rules  or  bye-laws  of  the  employer  B.,  and  C. 
a  workman,  being  thereby  injured.  It  is  conceived  that 
a  stranger  injured  in  such  circumstances  could  recover  if 
the  injury  were  the  natural  consequence  of  such  act  or 
omission.  But  the  statute  appends  two  qualifications  to  a 
workman's  right  of  action.  The  injury  must  result  from  some 
impropriety  or  defect  in  the  bye-laws — which,  however,  is, 
perhaps,  only  another  way  of  saying  that  it  must  be  the  natural 
consequence  of  obedience  to  the  rules  or  bye-laws.  Secondly 
a  really  improper  or  defective  rule  or  bye-law  will,  £or  the  pur- 
pose of  the  Act,  be  proper  and  not  defective  if  approved  or 
accepted  as  stated  in  sec.  2,  sub-sec.  2 ;  a  proviso  which 
makes  the  position  of  the  workman  under  the  Act  worse  than 
it  is  at  Common  Law,  for  an  employer  would  be  answerable  for 
accidents  due  to  defective  rules  or  bye-laws  which  he  had  negli- 
gently prepared  (n). 

The  second  part  of  sec.  1,  sub-sec.  4,  mentions  "particular 
instructions."  This  may  mean  instructions  which  are  a  repe- 
tition of  the  orders  of  the  employer ;  the  person  delegated 
being  only  the  mouthpiece  of  the  employer.  In  this  view,  it 
is  conceived,  the  Act  merely  repeats  the  Common  Law.  Or 
"particular  instructions"  may  mean  instructions  given  by  one 
who  is  entrusted  with  authority  to  use  his  discretion  in  giving 
instructions  on  a  particular  occasion ;  in  which  case  the  sub- 
section apparently  only  deals  with  instances  of  the  rule  laid 
down  in  sec.  1,  sub. -sec.  3. 

(I)  See  Wilson  v.  Merry,  L.  R.  1  (n)  Vose  v.  Lancashire  d:  Yorkshire 

S .  ft  D.,  p.  33S.  Jiy.  Co.  (1858),  27  L.  J.  £x.  249. 
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fiectioiui. 

1.  Amendment  of  law. 

2.  ExceptionB  to  amendment  of  law. 

3.  Liinit  of  sum  recovetable  as  compensation. 

4.  Limit  of  time  for  recovery  of  compensation. 

5.  Money  payable  under  penalty  to  be  deducted  from  oompeBsation 

under  Act 

6.  Trial  of  actions. 

7.  Mode  of  serving  notice  of  injury. 

8.  Definitions. 

9.  Commencement  of  Act 
10.  Short  title. 


An  Act  to  extend  and  regulate  the  Liability  of  Employers  to  make  Compen" 
eationfor  Personal  Injuries  sttffered  by  Workmen  in  their  Service, 

[7th  September,  1880.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows  : 

1.  Where  after  the  commencement  of  this  Act  personal  injury  (o)  is 
caused  to  a  workman  (p), 

(1.)  By  reason  of  any  defect  (q)  in  the  condition  of  the  ways(r), 


(o)  Injnry  to  the  person  of  the 
workman  as  distinjipiished  fi*om  in- 
jury to  property.  It  would  not  in- 
clude the  case  of  a  workman  whose 
tools  wei-e  destroyed,  or,  probably, 
claims  by  executors  for  **  damage  to 
the  estate  "  of  deceased.  See  Fulling 
V.  Great  Eastern  Ry.  Co.  (1882),  9 
Q.  B.  D.  110;  30  W.  R.  798. 

(/?)  See  sec.  8. 

{q)  This  is  controlled  by  the 
woids  at  the  end  of  the  section.  "  As 
if  the  workman  had  not  been,**  &c., 
and  also  by  sec.  2.  See  Mcdiffin  v. 
Palmer's    Iron    Shipbuilding     Co., 


Times,  Nov.  15,  p.  4  (something 
casually  thrown  or  put  upon  a  tram- 
way not  a  "defect")  Euxam  v. 
Thorns,  L.  T.,  Jan.  28,  1882,  p. 
227  (Queen's  Bench  Division),  and 
the  following  cases  in  County  Courts : 
Langliam  v.  Youiig,  L.  T.,  July  80, 
1881,  p.  238  ;  Whittaker  v.  Balm^ 
forth,  L  T.,  Sept  10,  1881,  p.  827 ; 
Topham  v.  Ooodtcin,  L.  T.,  Nov.  5, 
1881,  p.  10. 

(r)  As  to  meaning  of  ways,  "see 
Beaufort  v.  Bates  (1862),  8  he  G.  F. 
k  J.  381. 


employers'  liability  act. 


665 


works,  machineiy,  or  plant  («)  connected  with  or  used  in  the 
business  of  the  employer  (^)  ;  or 
(2.)  By  reason  of  the  negligence  (u)  of  any  person  in  the  service 
of  the  employer  who  has  any  superintendence  entrusted  tO' 
him  (y)  whilst  (z)  in  the  exercise  of  such  superintendence  ;  or 


(s)  In  the  Railway  Act,  1867,  30  & 
81  Vict.  c.  127,  s.  4,  •'plant''  is 
defined  as  "  the  engines,  tenders, 
carriages,  trucks,  machinery,  tools, 
fittinip,  mateifiaht,  and  effects  con- 
stitutiug  the  rolling  stock  and  plant 
used  or  provided  by  a  company  for 
the  purposes  of  the  traffic  on  their 
railwav,  or  of  their  stations  or  work- 
shops. '  See  also  Wharton's  Law 
Lexicon.  The  phrase  "  stock  in 
trade*'  was  struck  out  of  the  Bill  lest 
farmers  should  be  made  responsible 
for  the  vice  or  other  defects  of  their 
horses.  It  is,  however,  by  no  means 
certain  that  in  the  case  of  tramways, 
for  (example,  *'  plant"  would  not  in- 
cluae  horses.  See  BlaJte  v.  Shato 
(1860),  Johns.  782,  where  Pajje  Wood, 
y.C,  thought  the  term  included 
**  horses,  locomotives,  and  the  like." 

{t)  The  Act  contains  no  definition 
of  •*  employer."  Sec.  8  merely  states 
that  it  includes  *'  a  body  of  persons 
corporate  or  unincorporate."  As  to 
spinners  who  are  assisted  by ' '  piecers  " 
and  **  creclers,"  Varley  v.  Birley, 
SolicUorB*  Journal,  May  27,  1882 
(p.  467).  There  must  be  either  a 
contract    of    service    or   a  contract 

E>r8onally  to  execute  any  work  or 
hour  or  a  contract  personally 
to  execute  any  labour.  Conse- 
quently a  workman  employed  by  a 
sub-contractor  could  not  sue  the  con- 
tractor. McOinn  v.  Pilling,  L.  T., 
Dec.  81,  1881  (p.  156) ;  nor  could  a 
trolley-man  occasionally  employed  by 
defendants  to  imload  boats  :  Lovell 
T.  Charrington,  Queen's  Bench  Divi- 
sion, L.  T.,  March  18,  1882,  p.  356. 

(u)  As  to  what  constitutes  negli- 
gence, see  Scott  v.  London  Dock  Co. 
(1865),  84  L.  J.  Ex.  220  ;  8  H.  & 
C.  596  ;  Owens  v.  Maudslay,  L.  T., 
Feb.  25,  1882,  p.  298  (Divisional 
Court) ;  Laming  v.  JVchb  (County 
Court),  L.  T.,  Feb.  4,  1882,  p.  247 ; 
McManus  v.  Hay  (1882),  9  R.  425. 

(y)  The  descriptions  in  the  Act  of 
persons  in  authority  are  numerous. 


(1.)  Any  person  in  the  service  of  the 
employer  who  has  superintendence 
entrusted  to  him  (sec.  1,  sub.-sec.  2) ; 
(2.)  "Any  person  in  the  semce  of 
the  employer  to  whose  orders  or  direc- 
tions the  workman  at  the  time  of  the 
injury  was  bound  to  conform"  (sec. 
1,  sub.-sec.  8);  "  any  person  delegated 
with  the  authority  of  the  employer 
in  that  behalf"  (sec.  1,  sub.-sec.  4) ; 
"any  person  in  the  service  of  the 
employer,  who  has  the  chai*ge  or  con- 
trol of  any  signal,  points,"  &c  (sec. 
1,  sub.-sec.  5) ;  ''some  person  in  the 
service  of  the  employer  and  entrusted 
by  him  with  the  duty  of  seeing  that 
the  ways,"  &c.  (sec.  2,  sub.-sec.  1) ; 
"  some  person  superior  to  himself  in 
the  service  of  the  employer  "  (sec.  2, 
sub.-sec.  3).  Sec.  8  defines  "a  x>er- 
son  who  has  superintendence  en- 
trusted to  him" — a  phrase  which,  by 
the  way,  does  not  occur  in  the  Act — 
as  "a  person  whose  sole  or  principal 
duty  is  that  of  superintendence,  and 
who  is  not  ordinarily  engaged  in 
manual  labour. "  This  definition  is, 
no  doubt,  intended  to  apply  to  sec.  1, 
sub.-sec.  2.  "Any  superintend- 
ence" is  comprehensive  enough  to 
include  superintendence  of  machinery 
as  well  as  men,  provided  such  superin- 
tendence does  not  ordinarily  involve 
manual  labour.  While  the  person 
mentioned  in  sec.  1,  sub.-sec.  2,  must 
be  one  "whose  sole  or  principal  duty 
is  that  of  superintendence,  and  who  is 
not  ordinaiily  engaged  in  manual 
labour"  (sec.  8),  there  is  no  such  limi- 
tation as  to  the  persons  mentioned  in 
sec.  1,  sub.-sec.  3  and  4,  and  sec.  2, 
sub.-sec.  1.  **  Ordinarily,"  in  sec.  8, 
appears  to  refer  to  the  duties  of  the 
particular  man,  not  to  the  custom  of 
the  tiude  or  the  ordinary  course  of 
business.  See  Boatwright  v.  Daicn- 
ing,  L.  T.,  AprU  15,  1882,  p.  424  ; 
Smith  V.  Loflus,  L.  T.,  July  22, 1882, 

.  220  ;  (hcens  v.  Maudalay  (Q.  B. 

.),  L.  T.,  Feb.  25,  1882,  p.  299. 

(z)  1 1  is  important  to  know  whether 
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(3.)  By  reofon  of  the  Diligence  of  nny  person  in  the  Mrrioc  it 
the  employer  to  wliosu  onlers  oi  directions  the  vorkman  it 
the  time  of  the  injury  was  bound  to  confonu  (a),  ouil  iH 
conform,  where  sue)]  injury  riiiult«il  from  liis  having  bo  om- 
formed ;  or 

(4.)  By  reasiin  of  the  act  or  omiaaion  of  any  peraon  in  the  Mtria  rf 
the  employer  done  ur  made  ia  obedienci;  to  th>;  mlu  or  bje- 
laws  (cj  of  the  employer,  or  in  obediencu  to  porticulat  in- 
structions (i!)  ^ven  by  any  peraon  delegated  with  the  u- 
thoiity  of  the  eiiiployei  in  that  1)0118]/ (r) ;  or 

(T>.)  By  Teaaon  of  the  negligence  of  any  pcTMU  in  the  wrvice  of  the 
employer  who  hae  the  charge  (/)  or  control  of  any  agiai, 
points,  iocoinutive  cn^ne,  or  train  (ff)  upon  a  railway  (A), 


this  refers  to  the  tim«  when,  or  the 
uharact^^r  or  capacity  in  which,  the 
negligence  was  eummittcd.  Hr. 
Campbell,  in  hia  i^diliou  of  Faaet't 
Law  of  Master  and  Servant,  p.  229, 
aays ;  "The  employer  would  be 
liable  if  n  «up*riQteiiilent  of  a  niiuo 
negligently  bIIowb  the  miners  to 
Bmoke  and  an  explosiya  ensues,  but 
not  if  the  siiperiiiteiidcut  himself  in 
iniilty  of  the  olTenue."  Soe  Oven*  v. 
Maudday. 

This  aub-aect  woidd  probably  cx- 
tand  to  the  case  of  a  workniiia  over 
whom  aupcrintendunee  was  nut  di- 
rectly exerc'iaed, 

(o)  Laming  y.  Webb,  L.  T.  Feb.  *, 


(c)  For  esnmple,  Pelrolcum  Act, 
34  &  35  Vii't.  c.  103,  s.  4  ;  Coal 
Mines  BeKQlation  Act,  35  &  36  Vict. 
c  76,  SB.  SI— SU;  Metalliferous  Mines 
Act.  35  &  38  Vict.  e.  77,  as.  23—30 ; 
Eiploaives  Act,  38  k  39  Vict,  c.  17, 
sa.  35—37;  Alkalis  Act,  44  J:  46 
Vict  c.  37,  s.  20. 

(rf)  Seo  l«ge  662. 

(()  Sec  imge  662. 

(/)  In  Cox  v.  The  Grta',  IFtMeni 
Sy.  Co.  (see  not«  [g) ),  the  jury  fouiul 
as  a  fact  that  H.,  a  "capstan  man,"  in 
the  smployment  of  the  defendants 


imparted  by  a  6  ml  hjrlraulic 
enjpno,  could  pat  n  train  of  tracks 
in  motion — was  "  in  charge "  of  i 
train,  Ihe  County  Court  jadgi 
ruled  that  H.  bad  not  "the  ebam 
or  control ;"  but  the  Queen's  Bench 
Division  decided  that  this  was  wtoii|. 

Ill  HaysUr  v.  The  Grrtd  Wt*m 
Ry.  Ca.,  Ubc  17. 1881, 17  L-T.  p.  120, 
the  Queen's  Beoch  Divisi-in  Jrclilwd 
to  interfere  with  a  decisttoi  of  ■ 
county  court  juiife,  who  held  Che 
deienduits  liable  lor  tJie  n^igDUe 
of  a  fireman  of  an  engine. 

(if)  A  "train"  lieing,  to  t[aoU 
Welister'a  Dicliunaiy,  "acuulinuwu 
line  of  cars  on  a  railroad,"  would  in- 
clude a  number  of  carTiage.<i  withool 
u  locomotive.  In  C'lU-  v.  ffm' 
Western  R>J.  V«.  (1882),  L.  K. 
9  Q.  B.  D.  107  ;  30  W.  R  818, 
Mathew,  J.,  said  uilh  rcfrrence  toa 
conteutioii  that  a  number  of  trucks 

filaced  in  a  goods  station  to  he  nn- 
Daded,  was  not  a  train,  that,  in 
his  opinion,  a  locomotive  was  not 
essential, 

(h)  This  would,  no  doubt,  include 
a  private  railway.  It  has  not  yet 
lieeu  decided  whether  the  teroi  in- 
cludes tmmn-aya.  As  defined  in 
"Webster  and  Latham's  Johnson," 
it  would  include  a  tramway.  He 
objection  to  this  view  is  that  railways 
and  tramways  have  been  dealt  with 
by  Psrlinmeiit  in  diOorent  Acta ;  that 
in  the  Oennrol  Tramway  Act  (33  h. 
34  Vict. c.  78,  SB.  25  and  26],  "tram- 
way "  is  used  in  contrast  to  railway  ; 
that  the  refarence  in 
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the  workman,  or  in  case  the  injury  results  in  death,  the  legal  personal 
representatives  of  the  workman,  and  any  persons  entitled  in  case  of 
death  (i),  shall  have  the  same  right  of  compensation  and  remedies  against 
the  employer  as  if  the  workman  had  not  been  a  workman  of  nor  in  the 
ervice  of  the  employer,  nor  engaged  in  his  work  (t). 

2.  A  workman  shall  not  be  entitled  under  this  Act  (k)  to  any  right  of 
compensation  or  remedy  against  the  employer  in  any  of  the  following 
cases ;  that  is  to  say, 

(1.)  Under  sub-section  1  of  section  1,  unless  the  defect  therein 
mentioned  arose  from,  or  had  not  been  discovered  or  remedied 
owing  to  the  negligence  of  the  employer,  or  of  some  person 
in  the  service  of  the  employer,  and  entrusted  by  him  with 
the  duty  of  seeing  that  the  ways,  works,  machinery,  or  plant 
were  in  proper  condition. 
(2.)  Under  sub-section  4  of  section  1,  unless  the  injury  resulted 
from  some  impropriety  or  defect  in  the  rules,  byelaws,  or  in- 
structions therein  mentioned  ;  provided  that  where  a  rule  or 
byelaw  has  been  approved  or  has  been  accepted  as  a  proper 
rule  or  byelaw  by  one  of  Her  Majesty's  Principal  Secretaries 
of  State,  or  by  the  Board  of  Trade  or  any  other  department 
of  the  Government,  under  or  by  virtue  of  any  Act  of  Parlia- 
ment, it  shall  not  be  deemed  for  the  purposes  of  this  Act  to 
be  an  improper  or  defective  rule  or  byelaw  (/). 
(3.)  In  any  case  where  the  workmen  know  of  the  defect  or  negligence 
which  caused  his  injury,  and  failed  within  a  reasonable  time 
to  give,  or  cause  to  be  given,  information  thereof  to  the  em- 
ployer or  some  person  superior  to  himself  in  the  service  of 
the  employer,  imless  he  was  aware  that  the  employer  or  such 
superior  already  knew  of  the  said  defect  or  negligence  (m). 


to  "locomotive  engine,"  is  against 
this  view  ;  and  that  the  legisfature 
obvionsly  intended  in  the  £mployers' 
Liability  Act  to  deal  specially  with 
lailways  (sec.  8). 

{%)  The  chief  Acts  regulating  the 
rights  of  personal  representatives  in 
case  of  aeath  are  to  be  found  in 
Appendix  A.  As  to  the  words  "as 
if  the  workman,"  &c.,  see  GriffUhsr, 
Dudley,  page  659,  supra, 

{k)  See  page  659.  As  to  the  onus 
of  negativing  the  exceptions  in  sec. 
2,  see  Grand  Junction  Ry.  Co.  v. 
White  (1841),  8  M.  &  W.  214. 

(Q  See  page  663. 

(m)  The  sub-section  does  not  run 
"  unless  the  employer  or  such  superior 
already  knew,"  &c.,  bu^"  unless  he 
(the  workman)  was  aware  that  the 
employer  or  such  superior   already 


knew."  There  is  no  definition  of 
"superior;"  but  it  is  submitted 
that  it  does  not  mean  any  person 
superior  in  the  sense  of  having  nigher 
wages. 

In  McMonagle  v.  Baird  d:  Co, 
(Dec.  17,  1881),  9  R.  864,  a  miner 
recovered  under  the  Act  for  an  injury' 
caused  by  the  falling  in  of  the  roof 
of  a  main  roadway.  The  oversman 
had  cansed  it  to  be  partially  secured, 
and  told  the  miner  to  go  on  with 
his  work.  Though  not  thinking  it 
sufficiently  propped,  the  miner  con- 
tinued to  work,  in  the  expectation 
that  more  men  would  return  and 
complete  the  propping.  The  Court 
of  Session  thought  he  was  entitled 
to  bring  an  action,  although  he  had 
continued  working  with  knowledge 
of  the  danger.     ' '  If  there  is  a  known 
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3.  The  amount  of  compensation  recoretable  nnder  this  Act  shall  not 
exceed  such  sum  as  may  be  found  to  be  equivalent  to  the  estamited 
eamings,  during  the  three  years  preceding  the  injury,  of  a  person  in  the 
same  grade  employed  during  those  years  in  the  like  employment  and  in 
the  district  in  which  the  workman  is  employed  at  the  time  of  the 
injuiy  (n). 

4.  An  action  for  the  recovery'  under  this  Act  of  compensation  for 
an  injury  shall  not  be  maintainable  tmless  notice  (o)  that  injury  has 


danger  which  anyone  could  see,  that 
is  one  thing.  Hut  when  he  has 
reported  a  danger,  and  his  report 
has  been  so  far  acted  upon  as  to  nave 
the  thing  complained  of  made 
practically  secure,  and  it  has  turned 
out  that  the  overaman  was  wrong 
and  the  place  was  not  secure,  it 
would  be  a  hardship,  and  it  would  be 
oppression  to  make  the  man  suifer.** 
Lord  Justice  Clerk. 

(n)  Seepa^  678. 

(o)  Notice  18  a  condition  precedent, 
and  no  exception  is  made,  except  in 
ease  of  death  even  where  the  full  etTect 
of  the  injuiy  is  not  detected  until  after 
th  e  expiration  of  si  x  weeks.  A  curious 
result  seems  to  follow  : — If  A.  is  in- 
jured and  six  weeks  expire  without 
notice  being  given,  no  action  is  main- 
tainable ;  if  he  subsequently  dies,  the 
right  of  action  revives. 

In  Moyle  v.  Jciikhis  (Dec.  6, 
1881),  L.  K.  8  Q.  B.  D.  116,  51  L. 
J.  Q.  B.  112  ;  i30  W.  K.  324,  it  was 
held  that  the  notice  must  be  in  writ- 
ing, thougli  the  employer  had  arrived 
on  tlie  spot  after  the  accident  took 
place,  and  liad  assisted  and  given 
money  to  tlic  plaintiff,  and  though 
within  six  weeks  the  defendant  re- 
ceived a  letter  written  for  the  plaintiff 
by  the  matron  of  the  hospital,  in 
which  it  wa.s  said,  **I  beg  to  inform 
you  that  it  was  found  necessary  to 
amputate  the  right  ann  of  Alfred 
Moyle  to-day,  and  he  is  getting  on  as 
well  OS  can  be  expected. "  '  *  The  terms 
of  sec.  7,"  observed  Grove,  J.,  **  can- 
not refer  to  a  verbal  notice.  All  the 
j)rovisions  as  to  service  through  the 
post,  &c.,  would  be  useless  if  verbal 
notice  would  suffice.  This  is  not  aques- 
tion  of  *  defect  or  inaccui-acy '  in  the 
notice.  The  letter  mentioned  in  the 
case  does  not  come  in  any  respect 
within  sec.  7,  and  indeed  it  was  not 


contended  that  it  did.  llien  can  it 
be  said  that  sec.  4  contemplated  a 
verbal  notice  such  as  a  workman  aaj- 
ing  to  his  employer,  '  I  have  broken 
my  arm,'  when  sec  4  merely  refeis 
to  the  time  within  which  notice  must 
be  given,  and  sec.  7  contains  all  the  re- 
quirements of  a  written  notice  ?  It  has 
been  aigued  that  sec  7  is  immaterial 
if  verbal  notice  is  given.  But  I  can- 
not separate  sec.  4  fix>m  sec  7,  and 
thereby  make  sec.  7almost  if  not  wholly 
useless.  The  Act  has,  for  good  reaaau, 
required  notice  to  be  mven,  to  prevent 
frivolous  actions,  am  to  enable  the 
employer  to  ascertain  whether  he  is 
really  liable,  or  whether  there  has  been 
an  ii^ury  at  all,  or  whether  the  claim 
is  fraudulent  The  proviso  in  sec.  4» 
for  dispensing  with  notice  in  case  6[ 
death,  seems  to  show  that  the  case  of 
death  is  the  only  one  in  which  notice 
is  not  necessaiT  to  the  maintenance 
of  the  actioiL*  In  the  same  case, 
Lopes,  J.,  observed:  **A  letter  was 
sent  in  this  case,  but  the  learned 
counsel  for  the  plaintiff  rightly  ad- 
mitted that  he  could  not  rely  on  it  as 
a  written  notice."  In  Keen  v.  The 
MUhcaU  Dock  Co.  (March  15,  1882), 
L.  R.  8  Q.  B.  D.  482  ;  51  L.  J.  Q.  B. 
277  ;  46  L.  T.  N.  S.  472  ;  80  W.  R. 
503,  the  above  decision  as  to  the 
necessity  of  a  written  notice  was  ap- 
proved. An  accident  occurred  to  me 
plaintiff  on  the  31st  May,  1881,  and  a 
verbal  report  of  it  was  made  the  same 
day  by  the  plaintiff  to  the  defendants' 
inspector,  who  took  down  in  writing 
the  details,  and  afterwards,  on  the 
same  day,  sent  a  memorandum  of 
them  to  the  superintendent  of  the 
defendants.  On  the  7th  June  the 
plaintiff's  solicitor  wrote  to  the  secre- 
tary of  the  defendants  the  following 
letter  : — 
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been  sustaineil  is  given  within  six  weeks,  and  the  action  is  commenced 
within  six  months  from  the  occurrence  of  the  accident  causing  the  injury, 
or,  in  case  of  death,  within  twelve  months  from  the  time  of  death  :  Pro- 


•*  1th  June,  1881. 

•*  Sir, — I  am  instructed  by  George 
Keen,  of  186,  Rhodesweli  Road, 
limehouse,  to  apply  to  you  for  com- 
pensation for  injuries  received  at 
your  dock,  particulars  of  which  have 
already  heen  communicated  to  your 
superintendent.  I  shall  be  glad  to 
hear  from  you  on  the  subject. 
"  Yours  faithfully, 
(Signed)    "'Hekby  Bradley." 

The  Court  held  that  this  was  not  a 
sufficient  notice,  and  nonsuited  the 
jdaintiff.  A  new  trial  was  refused  by 
the  Queen's  Bench  Division.  On 
appeal  to  the  Court  of  Appeal,  Colc- 
ndge,  C.  J.,  said,  with  reference  to 
the  7th  section,  "Tlie  words  there 
are  apt  only  to  a  written  notice,  and 
it  is  clear,  I  think,  that  that  section 
cannot  be  fairly  fulfilled,  except  by 
the  notice  being  in  writing.  It  has 
been  argued  [that  a  notice  to  satisfy 
this  enactment  can  be  made  by  a 
reference  in  it  to  some  other  docu- 
ment. In  my  opinion  it  cannot.  If 
the  letter  relied  on  in  this  case  had 
referred  to  some  written  document  in 
which  the  nature  and  particulars  of 
tholiixjury  were  given,  it  would  not, 
I  should  have  thought,  have  been  a 
compliance  with  the  words  of  this 
enactment,  which  describes  the 
notice  as  one  and  single,  containing 
in  it  the  incidents  which  the  statute 
has  required  it  to  contain  as  a  condi- 
tion precedent  to  maintaining  any 
action.'*  Brett,  L.  J.,  said :  **  It 
seems  to  me  that  there  must  be  a 
notice  in  writing  of  the  injury  sus- 
tained, that  it  must  be  served  on  the 
employer,  and  given  within  six  weeks 
from  the  occurrence  bf  the  accident, 
that  it  must  be  a  noHce  that  injury 
has  been  sustained,  and  must  contain 
certain  particulars,  such  as  the  cause 
of  the  injury,  and  date  at  which  it 
was  sustained.  It  must  give  also  the 
name  and  address  of  the  person  in- 
jun-d,  but  it  need  not  lie  signed  by 
any  one.  However  the  notice  under 
this  Act  is  not  to  be  deemed  invalid 


by  reason  of  any  defect  or  inaccuracy 
unless  the  Judge  who  tries  the  action 
is  of  opinion  that  the  defendant  is 
prejudiced  by  it,  and  that  the  defect 
or  inaccuracy  was  for  the  purpose  of 
misleading.  It  seems,  therefore,  to 
me  that  a  notice  might  be  available 
even  if  it  should  be  defective  in  any 
of  the  matters  recj^uired  to  be  stated, 
as  for  instance,  if  it  did  not  in  terms 
name  the  day  when  the  injury  was 
sustained,  but  showed  it  by  reference, 
so  also  if  it  did  not  describe  the  cause 
of  the  injury  with  sufficient  particu- 
larity, but  still  did  not  describe  it  so 
as  to  mislead.  I  agree  that  as  a 
general  rule  the  notice  must  be  given 
m  one  notice,  but  I  am  not  prepared 
to  say  that  it  would  be  fatal  if  it  were 
contained  in  more  than  one  notice." 
Holker,  L.  J.,  also  declined  to  ex- 
press an  opinion  that  the  notice  must 
be  in  one  document. 

In  Stone  v.  Hyde  (April  3,  1882), 
L.  K.  9  Q.  B.  D.  76 ;  51  L.  J.  Q.  B. 
452  ;  46  L.  T.  N.  S.  421 ;  80  W.  R 
816,  the  alleged  notice  was  as 
follows:— "Mr.  Stone,  of  193,  St 
6eor^e*s  Koad,  Peckham,  has  con- 
sulted me  respecting  title  injuries 
sustained  by  him  while  in  your  em- 
ploy on  the  19th  of  November  last, 
and  also  respecting  the  improper 
manner  in  which  he  was  dischai^ed 
by  you.  He  is  now,  and  has  for  some 
time  jmst  been,  under  medical  treat- 
ment at  Guy's  Hospital  as  out  patient, 
particularly  for  the  injury  to  nis  leg, 
and  has  been  unable  to  earn  anything, 
and  will  be  so  for  some  time  to  come. 

*'  1  shall  be  glad  to  know  if  you 
care  about  your  medical  man  seeing 
him,  and  what  you  propose  to  do  in 
the  matter. 

(Signed)    "W.  H.  Matthews.' 

The  County  Court  Judge  held  that 
this  was  not  a  sufficient  notice,  and 
that  the  defect  was  not  a  **  defect  *'  or 
**  inaccuracy  '*  within  sec.  7.  The 
Queen's  Bench  Division,  however,  took 
a  different  view.  The  County  Court 
Judge  '*  has  here  found  that  this  defect 
is  such  as  would  prejudice  the  defend- 
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vided  always,  that  in  case  of  death  the  want  of  Buch  notice  ahall  be  no 
bar  to  the  maintenance  of  such  action  if  the  judge  shall  be  of  opinion 
that  there  was  reasonable  excuse  for  such  want  of  notice  (p). 

5.  There  shall  be  deducted  from  any  compensation  awarded  to  any 
workman,  or  representatives  of  a  workman,  or  persons  <»1ftiTwing  by, 
under,  or  through  a  workman  in  respect  of  any  cause  of  action  arising 
under  this  Act,  any  penalty  {q)  or  part  of  a  penalty  which  may  baye 
been  paid  in  pursuance  of  any  other  Act  of  Parliament  to  soch  work- 
man, representatives,  or  persons  in  respect  of  the  same  cause  of  action ; 
and  where  an  action  has  been  brought  under  this  Act  by  any  workman, 
or  the  representatives  of  any  workman,  or  any  persons  claiming  by, 
under,  or  through  such  workman,  for  compensation  in  respect  of  any 
«ause  of  action  arising  under  this  Act,  and  payment  has  not  previously 
been  made  of  any  penalty  or  part  of  a  penalty  under  any  other  Act  of 
Parliament  in  respect  of  the  same  cause  of  action,  such  workman,  repfe- 
flentatives,  or  person  shall  not  be  entitled  thereafter  to  receive  any 
penalty  or  part  of  a  penalty  under  any  other  Act  of  Parliament  in 
respect  of  the  same  cause  of  action. 

6. — (1.)  Every  action  for  recovery  of  compensation  under  this  Act 
shall  be  brought  in  a  coimty  court,  but  may  upon  the  application  of 
either  plaintiff  or  defendant,  be  removed  (r)  into  a  superior  court  in  like 
manner  and  upon  the  same  conditions  as  an  action  commenced  in  a 
county  court  may  by  law  be  removed  («). 

(2.)  Upon  the  trial  of  any  such  action  in  a  coimty  court  before  the 
judge  without  a  jury  one  or  more  assessors  may  be  appointed  for  the 
purpose  of  ascertaining  the  amount  of  compensation. 


ant  in  his  defence,  and  must  have 
been  made  for  the  pui-pose  of  mislead- 
ing ;  but  there  was  no  evidence  before 
him  at  all,  so  that  it  is  not  possible 
for  him  to  fmd  as  a  fact  that  it  was 
for  the  purpose  of  misleading." 

In  Clarkson  v.  Musgrave  (1882), 
L.  R.  9  Q.  B.  D.  386 ;  61  L.  J. 
Q.  B.  625,  31  W.  R.47,  the  notice  said 
that  the  plaintiff  "was  injured  in 
consequence  of  your  negligence  in 
leaving  a  certain  hoist  in  your  ware- 
house unprotected,  whereby  the  said 
J.  C.  had  her  foot  caught  in  the 
casement  of  the  said  hoist."  The 
jury  found  that  the  negligence  was  in 
allowing  the  plaintiff  to  go  alone  to 
the  hoist;  but  that  there  was  no 
negligence  in  leaving  the  hoist  un- 
protecte<l.  Held  a  sufficient  notice. 
**  The  notice  is  not  required  to  state 
the  cause  of  action,  but  only  the 
cause  of  injury,"  Care,  J. 

In    Adams  v.    Nightingale    (see 
note  {U))  an  application  for  a  new 


trial  on  the  ground  that  the  defendant 
had  been  informed  of  the  accident  by 
his  own  foreman,  was  refused. 

(p)  In  Maeey  v.  ffodaan^  L.  T., 
Dec.  24,  1881,  p.  140,  the  Coanty 
Court  Judge  held  that  the  fact  of 
the  defendant  having  three  times 
promised  compensation,  was  not  a 
*'  reasonable  excuse.'*  The  question 
what  is  "reasonable  excuse**  appears 
to  be  left  in  the  discretion  of  the  Judge. 

iq)  For  example,  35  &  36  Vict  c 
76,  s.  68. 

(r)  Davidson  v.  Moss,  L.  T.,  April 
9,  1881,  p.  405. 

(s)  See  9  &  10  Vict  c  95,  s.  90 ; 
19  &  20  Vict  c.  108,  a  38  ;  the  appli- 
cant must  give  security  wldch  is  not 
to  exceed  £100.  SeeMundayv.  The 
Thames  Iron  Works  Co,,  W.  N.  Nor. 
18.  1882  (motion  for  certiorari  by 
plaintiff  on  ground  that  plaintiff  was 
prosecuting  another  action  for  the 
same  cause  in  a  superior  Court ; 
application  refused). 
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(3.)  For  the  purpose  of  regolating  the  conditions  and  mode  of  appoint- 
ment and  remuneration  of  snch  assessors,  and  all  matters  of  procedure 
relating  to  their  duties,  and  also  for  the  purpose  of  consolidating  any 
actions  under  this  Act  in  a  county  court,  and  otherwise  preventing 
multiplicity  of  such  actions,  rules  and  regulations  may  be  made,  varied, 
and  repealed  from  time  to  time  in  the  same  manner  as  rules  and  regu- 
lations for  regulating  the  practice  and  procedure  in  other  actions  in 
county  courts. 

''  County  court "  shall,  with  respect  to  Scotland,  mean  the  '<  Sheriff's 
Court,"  and  shall,  with  respect  to  Ireland,  mean  the  "  Civil  Bill  Court." 

In  Scotland  any  action  under  this  Act  may  be  removed  to  the  Court 
of  Session  at  the  instance  of  either  party,  in  the  manner  provided  by,  and 
subject  to  the  conditions  prescribed  by,  section  nine  of  the  Sheriff  Courts 
(Scotland)  Act,  1877. 

In  Scotland  the  sheriff  may  conjoin  actions  arising  out  of  the  same 
occurrence  or  cause  of  action,  though  at  the  instance  of  different  parties 
and  in  respect  of  different  injuries. 

7.  Notice  in  respect  of  an  injury  under  this  Act  shall  give  the  name 
and  address  (f)  of  the  person  injured,  and  shall  state  in  ordinary  language 
the  cause  of  the  injury  and  the  date  at  which  it  was  sustained,  and  shall 
be  served  on  the  employer,  or,  if  there  is  more  than  one  employer,  upon 
one  of  such  employers. 

The  notice  may  be  served  by  delivering  the  same  to  or  at  the 
residence  or  place  of  business  of  the  person  on  whom  it  is  to  be 
served. 

The  notice  may  also  be  served  by  post  by  a  registered  letter  addressed 
to  the  person  on  whom  it  is  to  be  served  at  his  last  known  place  of 
residence  or  place  of  business  (u) ;  and,  if  served  by  post,  shall  be 
deemed  to  have  been  served  at  the  time  when  a  letter  containing  the 
same  would  be  delivered  in  the  ordinary  course  of  post ;  and,  in  proving 
the  service  of  such  notice,  it  shall  be  sufficient  to  prove  that  the  notice 
was  properly  addressed  and  registered. 

Where  the  employer  is  a  body  of  persons  corporate  or  unincorporate, 
the  notice  shall  be  ser^•ed  by  delivering  the  same  at  or  by  sending  it  by 
post  in  a  registered  letter  addressed  to  the  office,  or,  if  there  be  more 
than  one  office,  any  one  of  the  offices  of  such  body. 

A  notice  under  this  section  sliall  not  be  deemed  invalid  by  reason  of 


(0  Brigg$  v.  Jioaa  (1868),  L.  R. 
8  Q.  B.  268. 

{u)  In  Adams  y.  NightingaZe^' Law 
Timet,  April  15,  1882,  p.  424,  the 
Coart  were  of  opinion  that  a  notice 
had  been  improperlv  served  which 
had  been  left  at  the  defendant's  place 
of  business  out  of  business  hours,  and 
not  in  the  letter  box,  but  in  a  wooden 


box  in  the  yard  used  by  the  foreman. 
The  Court  laid  it  down  that  **a 
notice  under  the  Act  must  be  deli- 
vered in  such  a  manner  that  it  is 
reasonable  to  expect  that  it  will  come 
to  the  defendant  s  knowledge  in  the 
ordinary  course  of  business/*  See  JL 
V.  Freeman  of  Leicester  (1880),  15  O 
B.  671. 
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any  defect  or  inaooiirncj  lliemn,  nnlew  the  judga  wlio  trie*  lie  irtim 
{Lti^iing  from  Die  injury  mentioned  in  tha  nntitw  sliall  be  of  opiaimi  ihU 
tbe  defendant  in  the  action  h  prejudiced  in  hia  defence  hj  bucIi  ddot 
or  inaccuracy,  and  that  tlie  defect  or  inaccuracy  was  for  the  jintpow  <£ 
nitBleading. 

R  For  the  purposM  of  this  Act,  unless  tlie  context  other*i» 
requires,  — 

The  exjiression  "  person  wlio  has  super? nteniience  entni«t«d  to  him" 
meana  a  person  «-how>  sole  or  principnl  duty  ig  that  of  raperinteiid- 
ence,  and  who  is  not  ordinftrily  engtig»l  in  manual  labour  : 

Tlie  expre«ai(iii  "  employer  "  includea  a  l>ody  of  persons  uoqwate  or 
unincor|>orote : 

The  expression  "  workman  "  meana  a  riulway  servant  ami  any  person 
to  whom  the  Employers  and  Workmen  Act,  1875  (r),  applies. 

9.  This  Act  aliall  not  eome  into  operation  until  the  tiret  day  of 
January,  one  thousand  eight  hundred  and  eighty-one,  which  date  a  in 
this  Act  rofeniiii  to  as  the  commencement  of  thia  Act 

10  This  Aa  may  be  cited  as  the  Employera'  Liability  Act,  ISSn.sail 
shall  continue  in  force  till  the  thirty-first  day  of  December  one  thonwnd 
eight  hundreil  and  eighty-seven,  and  to  the  end  of  the  then  next  Seuiim 
of  Parliament,  and  no  lon},'er,  unless  Parliament  sliall  otherwise  detrt> 
mine,  ond  idl  actions  commenced  under  this  Act  before  that  |>crii>d  dull 
be  continued  as  if  the  said  Act  had  not  e:xpin'd. 


1.  These  rules  may  be  cited  as  "  The  County  Court  Bules,  1880,"  or 
each  rule  may  be  cited  as  if  it  had  been  one  of  "  The  County  Court  fiota^ 
1875,"  and  had  been  numbered  therein  by  tlie  number  of  the  oider  and 
rule  placed  in  the  margin  opposite  eacli  of  these  rules. 

2.  An  order  and  rule  referred  to  by  number  in  these  rules  shall  mesa 
the  order  and  rule  so  numbered  in  "  The  Coimty  Court  Bules,  1875." 


a.  11.  But  section  11  adds,  "tnch 
repeal  shall  not,  in  the  abseaoe  of  Miy 
eQBCtinent  to  the  contrary,  oitead  to 
or  affect  any  proriaion  contained  in 
any  other  Act  of  ParliameDt  pMsed, 
or  to  be  passed,  whereby  worknua  is 
ileHned  by  tefereace  ti  '' 


Lclndea  "woman,"  13  &  14 
Viet.  c.  214.  The  Eniployets' 
liabdity  Act  does  not  eilend  to 
workmen  in  the  service  of  tlie  Crown, 
which  is  not  mentioned  in  it.  Max- 
well on  SUlutes,"  p.  112. 

Seamen  and  apprentices  to  the  sea 
service  were  expressly  excluded  from 
the  operation  of  the  Employera  and 
Workmen  Act,  1875,  by  sec.  13. 
Thia  was  repealed  by  see.  11  of  the 
UcrchantSeamen  (Payment  of  Wsgea, 
&c,)  Act,  1880,  43  *  44  Vict,  c  Ifl, 


parsoDBto 
WoAmea 
Hows  that 
within  the  Eniplayen 
Liability  Act. 

As  regards  apprentice>v  see  see.  1! 
of  Employers  and  Workmen  Act 


employees'  liability  act.  673 


Order  XXXIX6. 

The  Employers*  Liability  Act,  1880. 
Service  of  Summons. 

13.  A  summons  in  an  action  brought  imder  the  provisions  of  the 
Employers'  Liability  Act,  188(»,  where  it  is  to  be  served  in  the  home 
district,  shall  be  delivered  to  the  bailiff  thirty-two  clear  days  at  least, 
and  where  it  is  to  be  sen-ed  in  a  foreign  district,  thirty-five  clear  days 
before  the  return  day,  but  it  shall  in  either  case  be  sensed  thirty  clear 
days  before  the  return  day  thereof. 

14.  Particulars  of  demand  shall  be  filed  by  the  plaintiff  at  the  time  of 
the  entry  of  the  plaint,  whatever  tlie  amount  claimed  may  be ;  and  a 
copy  thereof  shall  be  forthwith  sent  to  the  judge. 

15.  The  particulars  of  demand  shall  state  in  ordinary  language  tlie 
cause  of  the  injur}',  and  the  date  at  which  it  was  sustained,  and  the 
amoimt  of  compensation  claimed,  and  where  the  action  is  brought  by 
more  than  one  plaintiff,  the  amount  of  compensation  claimed  by  each 
plaintiff,  and  where  the  injury  of  which  the  plaintiff  complains  shall 
have  arisen  by  reason  of  the  act  or  omiss^ion  of  any  person  in  the  service 
of  the  defendant,  tlie  particulars  shall  give  the  name  and  description  of 
such  person. 

Jury, 

16.  Notice  of  a  demand  for  a  jurj"  sliall  be  given  in  writing  to  the 
registrar  of  the  Court  fifteen  clear  days  at  least  before  the  return  day, 
and  the  summonses  to  the  intended  jurors  shall  be  delivered  to  the 
bailiff  forthwith. 

Assessors. 

17.  Any  person  who  shall,  as  hereinafter  provided,  be  appointed  by 
the  judge  to  act  as  an  assessor  in  the  action,  sliall  be  qualified  so  to  act. 

18.  Where  no  demand  for  a  jury  shall  liave  been  made,  a  party  who 
desires  assessors  to  be  appointed  shall,  ten  clear  days  at  least  before  the 
return  day,  file  an  application  accoixling  to  the  form  in  the  schedule, 
stating  the  number  of  assessors  he  proposes  to  be  appointed,  and  the 
names,  addresses,  and  occupations  of  the  ^lersons  who  may  have  expressed 
their  willingness  in  writing  to  act  as  assessors.  If  the  applicant  has 
obtained  the  consent  of  the  other  party  to  the  persons  named  being 
appointed,  he  shall  file  such  consent  with  Ids  application. 

19.  Where  the  application  for  the  apiK>intment  of  assessors  has  been 
made  by  one  party  to  an  action  only,  the  registrar  shall  forward  the 
application  so  made  to  the  other  party  who  may  then  either  file  an 
application  for  assessors,  or  file  objectioas  to  one  or  more  of  the  persons 
proposed. 
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20.  Where  separate  applicationa  are  filed  by  the  parties,  no  objedki 
to  the  persons  proposed  shall  be  made  by  either  patty,  bat  the  jodge  miy 
appoint  from  the  persons  named  in  each  application  one  or  more  wwn 
or  assessors,  provided  that  the  same  nnmber  of  aiacsaoas  be  appointai 
from  the  names  given  in  such  applications  lespectiTdy. 

21.  The  applications  for  the  appointment  of  assessorB,  toigetheririlk 
any  objections  made  to  the  persons  propoeed,  shall  be  forwaxded  hj  tbe 
registrar  to  the  judge. 

22.  Where  the  judge  shall  grant  the  application  for  the  appointmcfll 
of  assessors  he  shall  appoint  such  of  the  persons  proposed  for  asseason  ai 
he  may  think  fit,  subject  to  the  provisions  hereinbefote  or  heraaifker 
contained  in  this  order. 

23.  In  any  action  where  no  demand  for  a  jury  has  been  made^  and  la 
application  for  the  appointment  of  assessotB  has  been  filed,  the  judge 
may,  either  before  or  at  the  return  day,  nominate  one  or  more  additioasl 
persons  to  act  as  assessor  or  assessors  in  the  action.  Where  no  applics- 
tion  for  assessors  has  been  made,  the  judge  may,  if  he  think  fit,  appdnt 
any  one  or  more  persons  to  act  as  assessor  or  assessors  in  the  action  bete 
or  at  the  return  day. 

24.  If  at  the  time  and  place  appointed  for  the  trial  all  or  any  of  tlie 
assessors  appointed  shall  not  attend,  the  judge  may  either  proeeed  totiy 
the  action  with  the  assistance  of  such  of  the  assessors,  if  any,  as  ihsU 
attend,  or  he  may  adjourn  the  trial  generally,  or  upon  any  terms  whid 
he  may  think  fit,  or  he  may  appoint  any  2)ersQn  who  may  be  anulsUe 
and  who  is  willing  to  act,  and  who  is  not  objected  to  or  who  if  objected 
to  is  objected  to  on  «ome  insufficient  ground,  or  the  ju(l<?e  may  trr  the 
action  without  assessors  if  he  shall  think  fit. 

25.  Every  person  nominated  as  an  assessor  shall  i-ecoive  for  each  day's 
attendance  in  Qvery  action  the  sum  of  two  guineas,  to«:»ether  with  sucli 
further  sum,  if  any,  for  his  exi)en8es  as  the  judj»e  may  order. 

2(5.  Every  i)ei'son  re(|uiring  the  judge  to  be  assisted  by  a-^ses^^iors  shall 
at  the  time  of  iilin<j;  his  application  deposit  ^^dth  the  registrar  the  sum  of 
two  guineas  for  each  assessor  proposed,  and  such  ]>aymcnts  shall  l^e  con- 
sidered as  costs  in  the  action,  unless  otherwise  ordereil  by  the  judge. 
Provided  that  where  a  ]>ei-son  projwsed  as  an  assessor  shall  have  in 
writing  informed  the  registrar  that  he  does  not  i-equire  his  remuneration 
to  be  so  deposited,  no  deposit  in  respect  of  such  i)er»on  shall  be  requiietl. 

27.  Where  an  action  shall  Ije  tried  by  the  judge  with  the  assistance  of 
any  assessors  in  addition  to  or  independently  of  any  a^sessoi-s  proposed 
hy  the  parties,  the  remuneration  of  such  ass<*ssors  shall  bo  borne  by  the 
parties,  or  either  of  them,  as  the  judge  shall  direct. 

28.  If  after  an  assessor  has  been  apix>inted  the  action  shall  not  he 
tried,  the  judge  shall  have  power  to  lao^ie  an  allowance  to  him  in  respect 
of  any  expense  or  trouble  which  he  may  have  incurred  by  reason  of  his 
appointment,  and  direct  the  })ayment  to  be  made  out  of  the  sum  deposited 
for  his  remuneration. 
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29.  The  assessora  shall  sit  in  Court  with  the  judge,  and  assist  (a)  him 
when  required  with  their  opinion  and  special  knowledge  for  the  purpose 
of  ascertaining  the  amount  of  compensation,  if  any,  which  the  plaintiff 
shall  be  entitled  to  recover. 


Co)tsoliilation  of  Actwm  or  Stay  of  Proceedings, 

30.  Where  several  actions  shall  be  brought  under  this  Act  against  a 
defendant  in  the  same  Court  in  respect  of  the  same  negligence,  act  or 
omission,  the  defendant  shall  be  at  liberty  to  apply  to  the  judge  that  the 
said  actions  shall  be  consolidated. 

31.  Applications  for  consolidation  of  actions  shall  be  made  iipon 
notice  to  the  plaintiffs  affected  by  such  consolidation. 

32.  In  case  several  actions  shall  be  brought  under  this  Act  against  a 
defendant  in  the  same  Court  in  respect  of  the  same  negligence,  act,  cr 
omission,  the  defendant  may,  on  filing  an  undertaking  to  be  bound  so 
far  as  his  liability  for  such  n^ligence,  act,  or  omission  is  concerned  by 
the  decision  in  such  one  of  the  said  actions  as  may  be  selected  by  the 
judge,  apply  to  the  judge  for  an  onler  to  stay  the  proceedings  in  the 
actions  other  than  in  the  one  so  selected,  imtil  judgment  is  given  in 
such  selected  action. 

33.  Applications  for  stay  of  proceedings  shall  be  made  upon  notice  to 
the  plaintiffs  affected  by  stay  of  proceedings  or  ex  parte. 

34.  Upon  the  hearing  of  any  application  for  consolidation  of  actions 
or  for  stay  of  proceedings,  the  judge  shall  have  power  to  impose  such 
tenns  and  conditions  and  make  such  Order  in  the  matter  as  may  be 
just. 

35.  If  any  Order  shall  be  made  by  a  judge  upon  an  ex  parte  application 
to  stay  proceedings,  it  shall  be  competent  to  the  plaintiffs  affected  by 
such  Order  to  apply  to  the  judge,  upon  notice  or  ex  parte,  to  vary  or 
discharge  the  Order  so  made,  and  upon  such  last-mentioned  application 
such  Order  shall  be  made  as  the  judge  shall  think  fit,  and  the  judge 
shall  have  power  to  dispose  of  the  costs  occasioned  by  such  Order  or 
Orders  as  he  may  deem  right. 

36.  In  case  a  verdict  in  the  selected  action  shall  be  given  against  the 
defendant,  the  plaintiffs  in  the  actions  stayed  shall  be  at  liberty  to  pro- 
ceed for  the  purpose  of  ascertaining  and  recovering  their  damages  and 
costs. 

37.  A  defendant  may  admit  the  tnith  in  the  plaintiff's  particulars  in 
the  actions  of  any  statement  of  his  liability  for  such  negl^nce,  act,  or 
omission,  and  thereupon  the  provisions  of  Order  XII.  r.  3,  shall  apply. 

Where  two  or  more  persons  are  joined  as  plaintiffs  under  Order  V. 
r.  1,  and  the  negligence,  act,  or  omission  which  is  the  cause  of  action 
shall  be  proved,  the  judgment  shall  be  for  all  the  plaintiffs,  but  the 

(a)  See  sec.  6  (2). 
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amount  of  compensation,  if  any,  that  each  plaintiff  is  entitled  to  shall  be 
aepaiately  found  and  set  forth  in  the  judgment,  and  the  amount  of  corts 
awarded  in  the  action  shall  be  ordered  to  be  paid  to  such  person  and  in 
such  manner  as  the  Court  may  think  fit. 

Should  the  defendant  fail  to  pay  the  several  amounts  of  compensatioii 
and  the  costs  awarded  in  the  action,  execution  against  his  goods  wmj 
issue  as  in  an  ordinary  action ;  and  should  the  proceeds  of  the  execution 
be  insufficient,  after  deducting  all  costs,  to  pay  the  whole  of  the  amounts 
awarded,  a  dividend  shall  be  paid  to  each  plaintiff,  calculated  upon  the 
proportion  of  the  amount  which  shall  have  been  awarded  to  the  rtspec- 
tive  plaintiffs  to  the  total  amount  realised  after  the  de<luction  of  all  the 
costs  of  the  action  as  aforesaid. 


SCHEDULE. 

Application  for  Assessors. 

The  Employers'  Liability  Act,  1880. 

In  the  County  Court  of  holden  at 

Between  Plaintiff. 

Defendant. 
The  plaintiff  [or  defendant]  applies  to  have  an  assessor  [or  a->e>>4»rs| 
appointed  to  assist  the  Court  in  as(:L*rti\inin«;  the  amount  of  coniptiisition 
to  be  awardetl  to  the  jdaintiff,  should  the  judj:;inent  Ixi  in  lii>  tivour ; 
and  he  submits  the  names  of  the  followinj^  persons,  who  liave  cxpivs-M^l 
tlirir  willingness  in  writing;  to  act  as  assessors,  should  they  be  appointe*!. 
(Here  set  out  (he  namcSy  addresses,  and  occiqmtions  of  the  j)fr>o>/«  id^ivr 
rcffrred  to.) 

*  The  defendant  [or  ])laintiff]  consents  to  the  appointment  of  any 
of  the  ]>ei*sons  above  named  to  act  as  as.-^essors  in  this  act  inn,  x<  apix-ur- 
by  his  consent  thereto  filetl  herewith. 

Plaintiff  [nr  Defendant]. 

Appointment  hy  Jud(jt\ 
1  appoint 

to  be  a9*»essor8  in  this  action. 

Judu'c. 


•  Where  the  other  party  doe*  not  consent,  or  where  the  other  party  has  fileJ  an 
application  for  the  ap|)ointmcnt  of  assessors,  strike  this  iiaragraph  out. 
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We,  John  Bury  Dasent,  Kupert  Alfred  Kettle,  Alfred  Hartineau, 
Henry  J.  Stonor,  and  James  Motteram,  being  Judges  of  County  Courts 
appointed  to  frame  Kulea  and  Orders  for  regidating  the  Practice  of  the 
Courts  and  Forms  of  Proceedings  therein,  under  the  32nd  section  of  the 
County  Courts  Act,  1856,  have  by  virtue  of  the  powers  vested  in  ns 
thereby,  and  of  all  other  powers  enabling  us  in  this  behalf,  framed  the 
forcing  Rules  and  Forms,  and  we  do  hereby  certify  the  same  to  the 
Lord  Chancellor  accordingly. 

J.  B.  Dasent. 

Rupert  Kettle. 

A.  Martineau. 

H.  J.  Stonor. 

J.  Motteram. 

I  approve  of  these  Rules  and  Forms  to  come  into  force  in  all  County 
Courts  on  the  1st  day  of  January,  1881. 

27th  December,  1880.  Selborne,  C. 


APPENDIX  A. 

9  &  10  VICT.  c.  93  (1846). 

**  An  Act  for  compensating  die  Families  of  Persons  hilled  by  Accidents,^' 

Section  1  enacts  "  That  whensoever  the  death  of  a  person  shall  be 
caused  by  wrongful  act,  neglect,  or  default,  and  the  act,  neglect,  or 
default  is  such  as  would  (if  death  had  not  ensued)  have  entitled  the 
party  injured  to  maintain  an  action  and  recover  damages  in  respect 
thereof,  then  and  in  every  such  case  the  person  who  would  have  been 
liable  if  death  had  not  ensued  shall  be  liable  to  an  action  for  damages, 
notwithstanding  the  death  of  the  person  injured,  and  although  the 
death  shall  have  been  under  such  circumstances  as  amount  in  law  to 
felony.'* 

Section  2:  "Tliat  every. such  action  shall  be  for  the  benefit  of  the 
wife,  husband,  parent,  and  child  of  the  person  whose  death  shall  have 
been  so  caused,  and  shall  be  brought  by  and  in  the  name  of  the  executor 
or  administrator  of  the  person  deceased,  and  in  every  such  action  the 
jiiry  may  give  such  damages  as  they  may  think  proportioned  to  the 
injury  resulting  from  such  death  to  the  parties  respectively  for  whom 
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and  for  whose  benefit  such  action  shall  be  brought ;  and  the  amount  so 
recovered,  after  deducting  the  costs  not  recovered,  from  the  defendant, 
shall  be  divided  amongst  the  before-mentioned  parties  in  such  shares  as 
the  jury  by  their  verdict  shall  find  and  direct." 

Section  5  enacts  "  Tliat  the  word  *  parent '  shall  include  father  and 
mother,  and  grandfather  and  grandmother,  and  stepfather  and  step- 
mother; and  the  word  'child'  sliaU  include  son  and  daughter,  an<l 
grandson  and  granddaughter,  and  stepson  and  stepdaughter." 


27  &  28  VICT.  c.  95  (1864). 

"  An  Act  to  amend  the  Act  9  cC*  10  Vict,  c,  93,  for  comptnmting  the 

Families  of  Persons  killed  hy  accident 

Section  1  enacts  "  That  if  there  shall  be  no  executor  or  administrator 
of  the  person  deceased,  or  that  there  being  such  executor  or  adminis- 
trator no  such  action  as  in  the  said  Act  mentioned  shall  within  sLx 
calendar  months  after  the  death  of  such  deceased  person  as  therein 
mentioned  have  been  brought,"  "  such  action  may  be  brought  by  and  in 
the  name  or  names  of  all  or  any  of  the  persons  (if  more  than  one)  for 
whose  benefit  such  action  would  have  been,  if  it  had  been  brought  by 
and  in  the  name  of  such  executor  or  administrator." 

An  illegitimate  child  is  not  within  these  statutes,  Dickinson  v.  Xorth- 
Eastern  Rij.  Co.  (1863),  33  L.  J.  Ex.  91  ;  but  a  child  en  ventre  sa  mrre 
is  within  them,  Tlie  George  and  Richard  (1871),  L.  R.  3  A.  &  E.  466. 

Compensation  under  these  Acts  ought  not  to  include  compensation 
for  wounded  feelings,  funeral  expenses,  family  mourning,  Bhke  v. 
Midland  By.  Co.  (1852),  21  L.  J.  Q.  B.  233  ;  18  Q.  B.  93  ;  Dalton  v. 
South-Eastem  By.  Co.  (1858),  4  C.  B.  N.  S.  296  ;  27  L.  J.  C.  P.  227  ; 
Phillips  Y.  London  and  South- IVestem  By.  Co.  (1879),  L.  R.  5  C  P. 
D.  280  ;  49  L.  J.  Q.  B.  233  ;  Pym  v.  Great-Nortliern  By.  Co.  (1862), 
31  L.  J.  Q.  B.  249 ;  32  L.  J.  Q.  B.  377  ;  4  B.  &  S.  396  ;  8  L.  T. 
734;  11  W.  R.  922.  In  Phillips  v.  London  and  South- JFestem  By.  Co., 
Bramwell,  L.  J.,  thus  indicated  the  manner  in  which  damages  to  a 
working  man  should  be  estimated : — "  I  luay  take  the  common  case 
of  a  labourer  receiving  an  injury,  which  has  kept  him  out  of  work 
for  perhaps  six  months  ;  his  CNidence  may  be  that  before  the  time 
of  the  accident  he  was  earning  twenty-five  slullings  a  week,  that 
during  twenty-six  weeks  he  has  been  wholly  incapacitated  for  work, 
that  for  ten  weeks  afterwards  he  has  been  able  to  earn  only  ten 
shillings  a  week,  and  that  he  will  not  get  into  full  work  again  for 
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twenty  weeks.  The  plaintiff  will  be  entitled  to  twenty- five  shillings 
for  each  of  the  twenty-six  weeks,  and  to  fifteen  shillings  for  each  of 
the  ten  and  twenty  weeks.  He  is  also  entitled  to  some  amount 
for  his  bodily  sufferings,  and  for  his  medical  expenses  ;  and  in  this 
manner  the  compensation  to  be  awarded  to  him  is  estimated.  I 
have  put  a  case  where  a  definite  term  may  be  fixed  upon  within  which 
the  party  injured  will  recover  ;  but  suppose  a  case  in  which  no  definite 
term  can  be  fixed  :  in  that  case  the  direction  to  the  jury  is  that  they 
must  consider  for  themselves  how  long  the  plaintiff  will  be  incapacitated 
from  earning  his  liveliliood,  or  from  practising  his  profession,  but  that 
they  must  take  into  account  the  chance  of  his  losing  employment  if  he 
had  not  met  with  the  accident." 

A  parent  who  sues  in  respect  of  the  death  of  a  child,  must  produce 
evidence  of  pecimiary  benefit  from  the  child's  labour  ;  Duckworth  v. 
Johnson  {I8b9\  4  H.  &  N.  653;  29  L.  J.  Ex.  25  ;  Condon  v.  Great 
Southern  and  Western  Hail,  Co.  (1865),  16  Ir.  C.  L.  415  ;  Syhes  v.  North 
Eastern  Rail.  Co.  (1875),  44  L.  J.  C.  P.  191.  In  Hetherington  v.  NortJi 
Eastern  Rail.  Co.  (1882,  L.  R.  9  Q.  B.  D.  160),  which  was  an  action 
under  the  Employers'  Liability  Act  by  the  father  of  a  deceased  servant 
of  the  company,  the  evidence  was  that  his  son  used  to  contribute  to  his 
support ;  that  five  or  sL\  years  ago  when  he  was  out  of  work  his  son 
helped  him ;  but  that  he  had  not  done  so  since.  The  Queen's  Bench 
Division,  disagreeing  with  the  ruling  of  the  County  Court  judge, 
decided  that  there  was  such  a  rea.sonable  expectation  of  pecuniary  ad- 
vantage to  the  father  by  his  son's  life,  to  justify  the  case  going  to 
a  jury. 

Compensation  to  an  injured  workman  ought  not  to  be  reduced  by  the 
amount  of  insurance  money  received  by  him,  but  such  a  deduction  ought 
to  be  made  when  his  representatives  sue  ;  Bradhum  v.  Cheat  Western 
Rail.  Co.  (1874),  L.  B.  10  Ex.  1  ;  44  L.  J.  Ex.  9  ;  31  L.  T.  464  ; 
23  W.  R.  48  ;  Gillard  v.  Lancashire  and  Yorkshire  Rail  Co.  (1848),  356. 
As  to  the  rights  of  executors,  see  Bradshaw  v.  Lancashire  and  Yorkshire 
Rail.  Co.  (1875),  L.  B.  10  C.  P.  189  ;  and  Leggott  v.  Great  Northern  Rail. 
Co.  (1876),  599. 


d 


INDEX. 


ABROAD, 

servant  need  not  follow  master,  226 

apprentice  need  not  follow  master,  xxziii.,  184,  227 

seamen  left,  557 

ACCIDENTS, 

to  servants,  302 

in  mines  (coal),  notice  of,  413 

in  mines  (metalliferons),  notice  of,  443 

in  factories,  492 

ACCOMMODATION, 

of  seamen,  564,  565 

ACTOR, 

restrained  from  performing,  199 
dismissal  of,  211 

ACTS  OF  SERVANTS, 

master's  liability  for,  257 

ADDENDA,  xxxiii. 

ADVANCE  NOTES,  553,  566 

AGENT, 

duration  of  contract  of,  128 
servant  as.    See  Liabiuty. 

AGREEMENTS, 

of  hiring  and  service,  formation  of,  106 

requisites  of,  106 

in  several  documents,  108 

exempt  from  Stamp  Act,  121 

with  seamen,  551 


AMERICAN  COURTS, 

views  of  as  tu  lialiility  of  companies,  323 

APPORTIOXMEXT  OF  SALARY,  sxxiii. 

APPRENTICE, 

pnnishing,  ii,  32 

eamingB,  master's  right  to,  25,  220 

Bud  servant,  distinction  between,  Gt,  C:> 

enlisting,  85 

infant  contracting  [is,  88 

jumper,  181 

master's  duty  to  teach,  18S 

place  of  teaching,  181,  2i'7,  xxxiii, 

ordered  to  fulfil  duties,  200 

dismissal  of,  222,233 

action  for  enticing  away,  23i) 

action  for  harbouring,  231 

^^        assignment  of,  2-12  

to  chimney  siveeiiere,  385 
imprisonment  of,  034 
sureties  for,  03-1 

APPRENTICESHIP, 

early  legislation  as  to,  14, 17 

requisites  of  contracts  of,  112 

precedents  of  indentures,  112n. 

to  the  sea,  112,  549 

defective  contracts  of,  Gl,  C9 

stamp  payable  upon,  122 

premium  to  be  correetly  stated  in  indenture,  122 

dissolution  of  contract  by  death,  235 

dissolution  of  contract  by  bankruptey,  238 

ARBITRATION 
Acts,  572 

award  to  be  final.  575 
arbitrators  dilTering,  576 
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ARBITRATION— <ron/mt^(/. 

nomination  of  arbitrators,  573 

equitable  councils  of  conciliation,  585 

formation  of  councils,  586 

proceedings  of  councils,  587 

councils  not  to  settle  future  rates  of  wages,  587 

arbitration  agreements,  594 

rescission  of  arbitration  clauses,  C32n. 

ARREARS 

of  wages,  1C4 

ARTIFICER, 

within  the  Stamp  Acts,  121 
within  the  Truck  Act,  367n.,  374,  377 
within  the  Hosiery  Manufacture  Act,  384 
within  4  George  IV.  c.  34,  636n. 

AiaiY, 

apprentice  enlisting  in,  85 
servant  enlisting  in,  85 

ASSAULT, 

by  master  in  defence  of  serrant,  23 
by  servant  in  defence  of  master,  23 
by  servant,  master's  liability  for,  260,  297 

ASSESSORS, 

under  Employers'  Liability  Act,  673 
appointment  of,  673 
trial  by,  673 
remuneration  of,  674 

ASSIGNMENT 

of  contracts  of  hiring  and  service,  242 
of  contracts  of  apprenticeship,  242 

ASSIGNEES 

in  bankruptcy.    See  Trustee, 

ATTACHMENT 

of  wages,  163 

of  seamen's  wages,  559 
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AUTHORITY 

of  servant  to  contract  for  master,  244 
of  servant  from  position,  244 
irom  previons  dealings,  246 
chief  cases  as  to,  250 
as  to  torts,  257 
ambiguity  of  term,  288 


BAILEE 

and  servant,  55 

BAKEHOUSES.    See  Factory  Act,  494,  538 

BANKRUPT, 

personal  labour  of,  239 

damages  for  breach  of  contract,  239 

salary  and  wages  of,  240 

BANKRUPTCY, 

effect  of  upon  wages,  162 

priority  of  claims  for  wages  in,  162 

servant  and  clerk  within  Bankruptcy  Acts,  1G5 

of  master,  apprenticeship  terminated  by,  238 

effect  of  upon  contract  of  service,  238 

BARRISTERS, 

contracts  with,  83n. 

BLAST  FURNACES.    See  Factory  Act,  532 

BLEACHING  WORKa    See  Factory  Act,  533 

BREACH, 

See  Master,  Servant,  Measure  of  Damages. 

BREAKAGE, 

by  servant.    See  Loss  by  Servant. 

BOARD,  146n. 

BURGLARY, 

indictment  for,  64 
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BUTTY  COLLIER,  368il 

BYE-LAWS, 

defective,  332,  6C3,  000,  667 

CAB-OWNERS, 

liability  of,  48,  56,  269 

CAMPBELL'S  (LORD)  ACT,  677 

CARRIERS, 

liability  of  for  acts  of  servants,  49,  277 

CERTIFICATE, 

necessary  to  right  to  wages,  148 

CHARACTER, 

of  servant,  communications  respecting,  185 

master  not  bound  to  give,  185 

master's  privilege  with  regard  to,  185 

proof  of  malice,  187 

misrepresentation  as  to,  190 

uttering  forged,  190 

counterfeiting,  363 

CHARTERER, 

of  vessel,  liability  o^  269 

CHASTISING, 

of  servant,  32 
of  apprentice,  32 
by  upper  servant,  32 

CHASTITY, 

of  female  servant,  212 

CHECK  WEIGHER, 

appointment  o^  403 

CHILD, 

father's  right  to  earnings  of,  91 
emancipation  of,  92 

parents  suing  for  loss  of  service  of,  229 
parent  suing  in  respect  of  death  of,  679 
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CHILD — continued, 

contributory  negligence  of,  829 
employment  of, 

in  chimney  sweeping,  885 

in  mines  (coal),  of,  89C 

in  mines  (metalliferous),  440 

in  agricultural  gangs,  465 

in  dangerous  performances,  467 

in  factories,  482 

in  husbandry,  546 
education  of,  488,  541 
forfeiture  of  wages  of,  688 

CHIMNEY  SWEEPERS, 
Acts,  885 
apprentices  to,  885 
construction  of  chimneys,  885 
children  not  to  be  apprenticed  to,  885,  889 
certificates  of,  890 

CLEEK, 

stamp  on  hiring  of,  122 

clerks  to  solicitors,  122 

priority  of  claim  for  wages  in  bankruptcy,  162,  165 

within  the  Bankruptcy  Acts,  165 

lien  of,  203 

CLOCK  MANUFACTURES, 
frauds  in,  845 

CLOTHING, 

master  not  providing,  181 

COAL  MINES  REGULATION  ACT.    See  Mines. 
COMBINATION  LAWS,  596.    See  Trade  Unions. 

COMPLAINTS, 

by  servants,  as  to  defects  in  machinery,  825,  667 

COMMON  EMPLOYMENT,  302 
tests  of,  307 
chief  cases  as  to,  881 

defence  of,  as  between  fellow  servants,   256.      See  ala^t 
Employeus'  Lubility  Act. 
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COMMERCIAL  TRAVELLER, 
hiring  of,  17 

COMMISSION, 

payment  by,  65,  75 

COMPANIES, 

contracts  of  hiring  and  service  of,  118,  119 
wages  of  servants  of,  in  winding-up,  IGl 
liability  for  acts  of  servants  of,  259,  287,  290,  322 

CONSIDERATION, 

must  be  stated,  110 
what  is,  126 
immoral,  131 
absence  of,  139 

CONCILIATION, 

councils  of,  585 

CONSOLIDATION   OF   ACTIONS,  675.     See   Employers' 
Liability  Act. 

CONSPIRACY  AND  PROTECTION  OF  PROPERTY.      See 
Trade  Unions,  615 

CONTRACT, 

for  life,  31 

parties  to,  83 

of  hiring  and  service,  how  formed,  106 

duration  of,  106,  167 

part  performance  of,  109n.,  159n. 

not  to  be  performed  within  a  year,  106 

under  seal,  113 

consideration  of,  139 

divisible,  153 

entire,  153 

dissolution  of,  by  death,  235 

by  bankruptcy,  238 

by  consent  238 
by  servants  for  masters,  244 
by  servant  as  general  agent,  246 

CONTRACTOR, 

and  servant,  60 
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of  children,  :t29 

COEN, 

mUappTopriatiou  of  master's,  3C1 

CORPORATION, 

ap|K)iiittaeat  of  scrrants  b;  deed,  113 

exceptions.  Hit 

contracts  of  hiring  and  service  of,  II D 

iminicipal,  contracts  of,  1 1  ii 

liability  of,  for  acts  of  aerrants,  3o0,  2C1,  290 

knowledge  of  scrvantB  o^  325n. 
CORREOTIOX, 

of  servants,  Si 
COTTON  MANUFACTURK8, 

frauds  in,  BtO,  342,  343,  849,  35:! 

COUXTER  CLAIMS,  159 

CRIMINAL, 

liability  of  masters  for  acts  of  scrTants,  272 

CREDIT. 

sen'ant's  power  to  pledge  master's,  24C 
CUSTOM,  lift,  IGP 

DAMAGES, 

uieasare  of  for  improper  dismissal,  191,  sxxiii. 
cansed  by  workmen,  631n.,  632n. 
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DANGEROUS  WORK, 

servant  engaging  in,  208,  303 
contractor  employed  to  execnte,  26G 
master's  duty  in  regard  to,  318 
See  also  Employehs'  Liability  Act. 

DEATH, 

of  master,  235 

of  servant,  235 

dissolution  of  contract  by,  235 

of  apprentice,  236 

wages  and  effects  of  seamen  at,  557 

DEDUCTIONS, 

from  wages,  157n.,  869,  376,  383,  638 
from  seamen's  wages,  566 

See  Truck  Act,    Hosieky    Manufacture   Act,   Em- 
ployers AND  Workmen  Act. 

DEFECTS, 

in  machinery,  317 

servant's  knowledge  of,  325,  662 

See  Employers*  Liability  Act,  664  and  xxxiv. 

DESERTION, 

by  seamen,  560 
punishment  for,  560,  569 

DETOUK, 

servant  making,  284 

DIRECTORS, 

authority  to  hire  servants,  119 
fraud  by,  260 

DISCHARGE  OP  SERVANT.    See  Dismissal. 

DISCRETION, 

remuneration  left  to  employer's,  147 

DISMISSAL, 

when  servant  may  sue  for  wrongful,  193 

Y  Y 
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PISTAXCK, 

bciv  MMMitd  in  cootncts  in  repaint  ci  tnde,  ISSn. 

PIT1SIBL£  WXTRACIS  OF  SERVICE,  153 
IK>itKSTIC  SEETAXT, 


:iw    T»m    Act.    Oracn.    or 
ExnoTsssT  LuBturr  Act. 

DRAWERS.  lif« 

DKCSKKSSBSSv 

dtscfauge  for.  1  JiS,  212,  5«0b. 

DCRATIOS  OF  COXTRACT,  167 
DUTIES^    Sn  UAsm  asd  Smrtot. 


OoSCILUTtOS,     15D 
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DUTY.    See  Stamps. 

DYEING  WORKS.    See  Factory  Act,  533,  535,  537 

EARNEST  MONEY, 

payment  of,  106 

EARNINGS, 

of  apprentice,  master's  right  to,  25,  220 
of  servant,  master's  right  to,  25,  220 

EDITOR, 

engagement  of,  1G9 

EDUCATION  ACTS,  541 

See  also  Factoby  Act,  Mines,  Agricultural  Gangsl 

EJECTMENT  OF  SERVANTS,  G3 

EMBEZZLEMENT  ACTS,  340 

EMPLOYERS*  LIABILITY. 

Act,  654 

contractmg  ont  of,  655 

rights  of  personal  representatives,  656 

workmen  acceptmg  compensation,  657 

insnrance,  658 

effect  of  Act,  659 

"  workmen,"  659, 672 

defences  open  to  employer,  660 

servant's  Imowledge  of  defects,  662 

"  defects,"  664 

plant,  665 

persons  entrusted  with  superintendence,  665 

persons  in  charge  of  signaJ,  &c.,  666 

railway,  666n. 

bye-laws,  667 

amount  of  compensation,  668,  678 

notice  necessary,  668 

defects  in  notice,  668n. 

deduction  from  compensation,  670 

action  to  be  tried  in  county  court,  670 

service  of  notice,  671 

definitions,  672 

rules,  672 

Y  Y  2 


II  Tithin,  GSla,  635 
n  of  Coontj  Courts,  631 
povm  of  CoimtT  Courts,  632 
dispiues  bareen  nusteis  uid  workmen,  631 
a^jujdng  aod  setting  off  clume,  G32 
reecindiiig  ontnctB,  632 
awxrding  duna^es,  632 
Kvepdng  secnritT,  632 
R/f  mJii-a-a.  632n. 
ait>ia«nca  tlaoKs,  G32ii. 
Ci.>on  of  SominuT  JnrisdictitKi,  633 
dUpuK  henecn  nwser  ud  ^irentice,  633 
jnriniictkitt  >s  to  apiHcntke,  633 
t>r«ief  to  peifoim  daties,  633 
nfidnding  ooatncts  at  appreuioului),  634. 
mani  <>f  preioiiim,  634 
unprisoniurat  of  appraitice,  634 
smnnKxiiiig  sontj  for  q^xaitke,  634 
pHvedoN.  634 
«tvTi^  secmitT,  634 
[OTmeot  br  imtaimaitR,  634 
**  wQcfanea,"  635 
"  Kuficet,"  636IL 
dedoctiiMi  from  wmga  in  one  of  thorn  nbjt 

Acts,  639 
ni)ee,639 
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EXECUTOR'S, 

payment  of  wages  by,  163 

EXTRA  WORK, 

remnneration  for,  150 

FACTORY  ACT,  469 

(for  fall  index  to,  see  p.  469) 

provisions  for  safety,  478 

sanitary  provisions,  479,  505,  531 

employment  of  children,  yoang  persons,  and  women,  482, 

496,  532 
hours  of  meals,  482,  486,  495,  501,  505,  532 
textile  factories,  483,  497,  520 
holidays,  488 

edacation  of  children,  488 
certificate  of  fitness,  490 
accidents,  492 
special  provisions  relating  to  particular  classes  of  factories 

and  workshops,  493 
special  restrictions  as  to  employment,  meals,  and  certifi-. 

cates  of  fitness,  495 
special  exceptions  relaxing  general  law  in  certain  factories 

and  workshops — 

(a)  period  of  employment,  496 

(b)  meal  hours,  501 

(c)  overtime,  501 

(d)  night  work,  504 

special  exception  for  domestic  and  certain  other* factories 

and  workshops,  505 
supplemental  as  to  special  provisions,  506 
administration,  penalties,  and  legal  proceedings — 

(1)  inspection,  508 

(2)  certifying  surgeons,  511 

(3)  miscellaneous,  512 

(4)  fines,  514 

(5)  legal  proceedings,  517 
definitions,  savings,  &c. 

(1)  definitions  (factory,  workshop,  &c.),  520 
special  exemption  of  certain  trades,  524 

(2)  savings,  525 

(3)  application  of  Act  to  Scotland  and  Ireland,  525 
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FACTORY  kCT—conUnued. 

repeal  of  Acts,  529,  539 

schedules — first  schedule — special  provisions  for]^  health — 
factories  in  which  the  employment  of  [yonng  persons 
and  children  is  restricted,  531 

second  schedule — special  restrictions — places^orbidden  for 
meals,  531 

third  schedule— special  exceptions — period  of  employ- 
ment^ 532 

meal  hours,  532 

overtime,  583 

additional  half-hour,  585 

overtime  for  perishable  articles,  585 

night  work,  535 

spell,  536 

fourth  schedule — list  of  factories  and  workshops,  536 

non-textile  factories,  536 

non-textile  factories  and  workshops,  587 

fifth  schedule — special  exemptions,  538 

sixth  schedule — Acts  repealed,  589 

FARM  SERVANT,  875,  687n. 

FARMER 

working  on  Sunday,  338 

FATHER, 

right  of  to  children's  earnings,  91 
emancipation  of  children,  91 
action  for  loss  of  service  of  children,  229 
See  also  Education  Acts. 

FELLOW  SERVANT, 
who,  304,  331 
chief  cases  as  to,  331 

FEMALE  SERVANT, 
chastity  of,  212 
marriage  of  does  not  dissolve  contract  of  hiring,  103 

FENCING.    See  Coal  Mines  Regulation  Act,  421 ;  Metal- 
liferous Mines  Act,  451 ;  and  Factory  Act,  478. 
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FIRE, 

liability  of  master  for  damage  by,  287,  293 

FLAX 

mannfactnres,  frauds  in,  343,  349,  353 
mills.    See  Factory  Act,  533,  537 

FOOD, 

master's  duty  to  provide,  180 
of  seamen,  558 

FOREMAN, 

a  fellow  servant,  332 

FORFEITURE, 

of  seamen's  wages,  158,  560 

of  wages,  219 

of  wages  of  children,  young  persons,  and  women,  38 

FRAME  RENT, 

deductions  for,  376,  383 

FRAUDS, 

Statute  of,  106 

master's  liability  for  frauds  of  servant,  259,  289 

of  directors,  260 

FREIGHT, 

not  the  mother  of  wages,  155,  555 

GANGS, 

agricultural,  464 
gang-masters,  465 

GAS, 

breaches  of  contracts  of  service  by  gasmen,  616 

GENERAL  HIRING,  167 

GLASS  MAKING.    See  Factory  Act,  531, 538,  537 
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GOODS, 

payment  of  wages  in,  3G9 
See  Truck  Act. 

GOVEENESS, 

hiring  of,  169n. 

past  miscondnct  of,  213 

GOVERNMENT, 

liability  of  servants  of,  290 

servants  of  not  within  the  Empbyers'  Liability  Act,  672n. 

GRATUITIES 

to  servants,  149 

GRATUITOUSLY, 

promise  to  work,  126n. 

GRINDING, 

in  metal  trades,  employment  of  children  in,  531.     See 
Factory  Act. 

GUARANTEES 

to  firm,  237n. 

GUARDIANS, 

contract  of  hiring  by,  115 

GUILDS,  13 


HARBOURING, 

of  servant,  action  for,  231 
of  apprentice,  231 

HEALTH, 

of  seamen,  557 

See  Master's  Duty,  and  Factory  Act. 

HEMP  MANUFACTURES, 
frauds  in,  349 

HIRER 

of  carriage  not  liable  for  acts  of  driver,  42,  269 

HOSIERY  MANUFACTURE  ACT,  383 
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HOTEL  KEEPER, 
servants  of,  125 

HUNTSMAN,  169n. 

HUSBANDRY, 

employment  of  children  in,  546 
See  Agricttltural  Gangs  Act,  Truck  Act,  Councils 
OP  Conciliation  Act. 


ILLEGAL  CONTRACTS,  131 
ILLNESS.    See  Sickness. 
IMMORAL  CONTRACTS,  181 

IMMORAIiITT, 

ground  for  dismissal,  212 

IMPLIED 

contract  of  service,  143 
authority  of  servant,  244,  288n. 
See  also  Liability. 

INCOMPETENT 

servants,  liability  of  master  for  employing,  271,  316 

INCOMPETENCY, 

ground  for  dismissal,  214 

INDENTURES.    &«  Apprenticeship. 

INFANTS, 

contracts  by,  87 

ratification  by,  87 

necessaries  for,  88 

contracts  subjecting  to  penalties,  89 

not  liable  on  covenants  of  apprenticeship,  90 

disaffirming  contracts  of  service,  90n. 

father's  right  to  earnings,  91 

emancipation  of,  91 

remedies  for  wages,  16 In. 

not  within  Councils  of  Conciliation  Act,  587 
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INFANTS— (r(?»/mwerf. 

subject  to  Employers  and  Workmen  Act,  636 
See  Trade  Unions,  627 

INJUNCTION, 

to  restrain  servant  from  breaking  contract,  199 

INJURIES, 

to  servant,  master's  right  of  action  for,  228 
to  servants,  causing  death,  231 
breach  of  contract  of  service  causing  bodily,  617 
by  servants.    See  Liability. 

INNKEEPER, 

liability  for  acts  of  servants,  277 

INSOLENCE 

of  servant,  ground  for  dismissal,  213 

INSURANCE, 

of  servant's  wages,  165 

of  captain's  wages,  165 

under  Employers'  Liability  Act,  658 

amount  of,  when  to  be  deducted  from  compensation,  678 

INSURER, 

master  not  insurer  of  servant,  303 

INTEREST, 

not  payable  on  work  and  labour,  164n. 

INVENTION 

by  servant,  221 

IRON 

manufactures,  frauds  in,  340,  342,  343,  340 

IRON  MILLS.    See  Factory  Act,  533,  535,  537 

JUSTICES, 

former  jurisdiction  of,  as  to  wages,  18 
See  aho  Employers  and  Workmen  Act. 

LABOURERS, 

statutes  of,  9,  14 
growth  of  free,  13 
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LACE  FACTORIES,  588 

LAECENY 

by  Bervants,  80,  359 
in  mines,  358 
in  mannfactnres,  358 

LEGACIES, 

work  done  in  expectation  of,  149 

to  servants  in  satisfaction  of  wages,  163 

LENDING 

of  servants,  42 

LETTER  PRESS  PRINTING  WORKS.    See  Factory  Act, 
533,  534,  535,  537 

LIABILITY, 

of  master  for  contracts  made  by  servants,  244 

of  servant  to  third  persons,  253 

of  servant  on  contracts,  253 

of  servant  to  fellow  servant,  256 

of  servant  to  master,  256 

of  master  for  torts  of  servants,  257 

of  companies  for  acts  of  servants,  259 

of  employer  for  acts  of  contractor,  262 

of  charterer,  269 

of  principal  for  acts  of  agent,  271 

of  master  for  acts  done  by  his  orders,  272 

criminal  liability  of  master,  272 

of  master  for  libels  by  servant,  273 

of  master  for  penalties,  273 

for  nuisances,  276 
master's  instructions  to  servant  no  defence,  279 
for  what  acts  master  not  liable,  282,  285,  290 
history  of  liability  of  master,  292 
chief  cases  as  to,  295 
of  master  to  his  servants,  302 

for  his  own  negligence,  305.    See  Employebs'  Lia- 
bility Act. 

LIBEL, 

by  servants,  master's  liability  for,  273 
on  servants,  185 


700  INDEX. 

LICENCES 

for  male  servantSy  124 

LIEN, 

workman's,  201 
seaman's,  204,  554 
master's,  556 

LIFE, 

contracts  for,  31 

LIMITATION, 

statute  of  as  to  wages,  164 

LINEN 

manufactures,  frauds  in,  340,  342,  343,  349,  353 

LITHOGRAPHIC  PEINTINQ.    See  Factory  Act,  532,  534 

LIVERY, 

servant's  right  to,  155n. 

LOCAL  BOARDS, 

contracts. of  hiring  of,  117 

LOGATIO  GONDUGTIO,  79 

LODGING, 

master's  duty  to  provide,  180 

LOSS  BY  SERVANT,  157n. 

LUCIFER  ILITCHES, 

making  of.    See  Factory  Act,  531,  536 

LUNACY, 

whether  a  ground  of  discharge,  217n. 

LUNATICS, 

contracts  of,  104 

MACHINERY, 

master's  duty  in  regard  to,  317 

chief  cases  as  to,  334 

See  also  Factory  Act  and  Employers'  Liability  Act. 

MALE  SERVANT, 
duty  on,  124 
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MALICE, 

proof  of  in  actions  for  slander,  187 

MALICIOUS 

prosecution,  260. 
injury  to  property,  359 

MANDATE,  126 

MAERLAGE 

not  a  dissolution  of  contract  of  hiring  and  service,  lOfn. 

MAEEIED  WOMEN, 
contracts  of,  93 
payment  to,  93 
carrying  on  business,  95 
custom  of  London  as  to,  95n. 
desertion  of,  96 
protection  order,  96 

MARRIED  WOMEN'S  PROPERTY  ACT,  1870,  97 

1882,  98 

MASTER'S 

duty  to  pay  wages,  142 

to  indemnify  servants,  176 
to  provide  food,  180 
to  teach  apprentices,  183 
to  select  servants  with  care,  316 

MASTER'S  CERTIFICATE,  549 

MATERIALS, 

embezzling  of,  340 

MATE'S  CERTIFICATE,  549 

MEAL  HOURS.  See  Factoby  Act,  482, 486, 495, 501,  505,  532. 

MEDICINES, 

master  not  bound  to  provide,  180 

duty  to  provide  seamen  with,  182,  557,  563 

MENIAL  SERVANTS,  169 
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MILITIAMEN, 

contracts  of  hiring  and  serrice  by,  84n. 

MINES  (COAL)  REGULATION  ACT,  S96 

application  of  the  Act,  396 

employment  of  women,  young  persons,  and  children,  396 

employment  of  boys  under  ten  and  women   and  giils 

below  ground  prohibited,  396 
employment  of  boys  of  the  age  of  ten  and  under  twelve, 

397 
boys  of  twelve  and  under  thirteen,  397 
regulation  as  to  emplojrment  of  boys  and  male  young 

persons  below  ground,  397 
regulations  as  to  attendance  at  school,  397 
deduction  from  wages  for  education,  399 
provisions  with  respect  to  employment  of  women,  young 

persons,  and  children  above  ground,  400 
register  of  boys,  &c.,  employed  below  ground,  and  women, 

<&c.,  above  ground,  400 
person  having  charge  of  engine,  &c.,  401 
no  wages  to  be  paid  at  public-house,  402 
payment  by  weight,  402 
appointment  and  removal  of  check  weigher,  403 
single  shafts,  prohibition  of,  405 
exceptions  as  to,  406 
division  of  mine  into  parts,  407 
certificated  managers,  appointment  of,  407 
appointment  of  board  of  examiners  for  granting  certificates 

of  competency,  408 
constitution  and  proceedings  of  the  board,  409 
certificates  of  competency,  409 
certificates  of  service,  409 
inquiry  into  conduct  of  manager,  410 
returns,  notices,  and  abandonment,  412 
returns  as  to  quantity  of  coal  wrought.,  <&c^  412 
notice  of  loss  of  life,  or  personal  injury,  413 
notice  of  abandonment  of  mine,  414 
fencing  of  abandoned  mine,  414 
inspection,  414 
appointment  of  inspector,  415 
powers  of  inspector,  415 
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MINES  (COAL)  REGULATION  ACT— continued. 

notice  by  inspector  as  to  mine  being  dangerous  or  defectiye, 

416 
plans  of,  to  be  kept  by  owners,  416 
inspectors  to  make  annual  report,  417 
arbitration,  provisions  as  to,  417 
coroners'  inquests,  provisions  as  to,  419 
general  rules  to  be  observed,  420 
ventilation,  420 

fencing  of  entrances  to  places  not  in  actual  working,  421 
withdrawal  of  workmen,  422 
use  of  locked  safety-lamps,  422 
use  of  gunpowder,  422 
dangerous  accumulation  of  water,  423 
man-holes,  423 
fencing  of  tops  of  shafts  out  of  use,  424 

securing  of  roofs,  424 

slipping  of  ropes,  424 

break  power,  425 

fencing  fly-wheels,  &c.,  425 

steam  gauges,  425 

wilful  damage  to  fences,  &c.,  425 

inspection  by  miners,  426 

special  rules,  426 

approval  of  special  rules  by  Secretary  of  State,  426 

penalties,  429 

imprisonment,  430 

prosecutions,  432 

definitions,  434 

schedules — schedule  I. — table  of  fees,  436 

schedule  II. — proceedings  of  Board  of  Examinations, 

437 
schedule  III.— Acts  repealed,  438 
schedule  IV. — annual  return,  439 

MINES  (METAI.LIPEEOUS)  REGULATION  ACT,  440 

application  of  Act,  440 

employment  of  women,  young  persons,  and  children,  440 
employment  of  boys  under  twelve,  women  and  girls  below 
ground  prohibited,  440 
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notice  as  to  loea  of  life  or  personal  injury,  443 
notice  of  abandonment  of  mine,  443 
fencing  of  abandoned  mine,  444 
inspection,  445 
appointment  of  inspector,  44& 

powera  of,  445 
notice  b;  inspector  as  to  mine  being  dange 

feclire,  446 
plans  to  be  kept  by  owners,  446 
inspector  to  make  annual  report,  447 
arbitration,  proTiaiona  as  to,  447 
coroneni'  inqnests,  provisions  as  to,  449 
general  mles  to  be  obserred,  450 
ventilation,  450 
nae  of  gunpovder,  450 
signalling,  451,  452 
man-boles,  451 
fencing  top  of  shafts,  451 
slipping  of  ropes,  452 
break  power,  45* 
steam  ganges,  453 
wilful  damage  to  fencing,  Stc,  452 
special  mles,  45S 
penalties,  455 
■mprieoament,  456 
proGecntions,  458 
misceUaoeons — definitions,  459 
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MOLESTATION 

by  workmeD,  598,  618 

MONOPOLIES,  13 

MONTHLY 

hiring,  168 

MUNICIPAL  CORPORATIONS, 
contracts  of,  116 

MUTUALITY,  127n. 

contracts  void  for  want  of,  127, 189 


NAVAL 

captain  not  liable  for  acts  of  officers,  271 
Courts,  562 

NAVY, 

seamen  volnnteering  into,  85,  557 

NECESSARIES.    Se^  Maeribd  Women,  Infant,  Lunatic. 
NEGLIGENCE.     See  Liability  and  Conteibutoby  Negli- 

GENCE. 

NOTICE, 

to  domestic  servants,  109 
length  of,  169,  170,  172 
custom  as  to,  171 
reasonable  notice,  172 

of  termination  of  servant's  authority,  247.    See  also  Mines 
and  Factoby  Act. 

NUISANCE, 

master's  liability  for,  276 
See  aho  Factoby  Act,  478 


OBEDIENCE, 

servant's  duty  of,  205 

OBSTRUCTION 

by  workmen,  598,  618 
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PAPER  MILLS.    5ft!  Faotobt  Act,  5S3,  5S5,  537 

PARENTS, 

right  of  to  chUdren's  eamingE,  91 
employment  by  contrary  to  Education  Acts,  5' 

PAROL 


evidence,  HO 

PART  PERFORMANCE 

of  contract,  109n.,  159n. 

PARTICULAR  INSTRUCTIONS.  Sm  Emplohsbs 
Act,  66S,  G66 

PARTIES 

to  contract  of  hiring,  8S 

PARTNER 

and  servant,  65 

power  of  to  hire  servant,  105 

to  discharge  serrant,  105 
death  of,  236 
rights  of  new,  237 
liability  of,  for  acta  of  co-partner,  315 

PATENT.    See  Ibvektios. 
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PERSONATION 

of  master,  and  giving  false  character,  863 

PICKETTING,  618 

PILOTS, 

liability  for  act  of,  270 

PLACE, 

for  instracting  apprentices,  184,  xxziii. 
of  service,  226 

POSSESSION, 

by  servant,  24,  80 
by  wrong-doer,  81 

PEEFEEENCE, 

as  to  payment  of  wages.    Ses  Executobs,  BANKBUPicnr, 
Winding-up. 

PREMIUMS, 

recovery  of,  123n.,  184,  634 

PRINCIPALS, 

liability  of,  for  acts  of  agents,  271 

PRINT  WORKS.    See  Factory  Act,  533,  535 

PRIVATE  ORDERS,  246, 279 

PRIVILEGE, 

of  master  in  regard  to  servant's  character,  185 

PROPERTY, 

servant's  daty  in  regard  to,  209 

PROTECTION  ORDER,  96 

PROVOCATION, 

by  master,  207 

PUBLIC  HOUSE, 

pa}inent  of  wages  in,  160,  402,  444 

s  z  2 
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PUBLIC  OFFICERS 

not  responsible  for  Bubordinates,  290 
PUBLIC  OFFICES, 

contracts  for  eale  of,  133 
PUNISHMENT, 

of  apprentices,  24,  32 

of  Berrants,  25,  31 

Of  6 


QVANTCM  MERl'IT. 

paj-mcnt  of,  154, 167 
QUARRY,  538 

BAILWAT, 

iDeanlng  of,  fiGGn. 

RAILWAY  COMPANY, 

authority  of  BcrvantB  of,  245,  251,  267 

Ecrranta  of.    See  Empi/jyers"  Liability  Act,  C59,  672 
RATIFICATION 

by  infante,  87 

by  master  of  sei-Tiinfs  contracts,  248 

by  master  of  servant's  torta,  289 
RECOVERY  OF  WAGES,  160,  65C 
RELATIVES, 

work  done  for,  144 
RES  JUDICATA,  632n. 

RESCISSION, 

of  contracts  by  courts,  632,  634 
RESTRAINT 

of  trade,  contracts  in,  134 
what  contracts  valid,  135 
See  also  Trade  Ukionb. 

RETAINER.  142 

aULES, 

defective  under  Employers'  Liability  Act,  663,  666,  667 
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SALARY 

of  bankrupt,  240 
apportionment  of,  xmii. 

SALE 

and  contracts  of  service,  57 
of  public  offices,  133 

SALVAGE, 

seamen's  right  to,  555 

SCIENTER,  325n. 

SCOTCH  COURTS, 

views  of  as  to  common  employment,  312 

SEAL, 

contracts  under,  113 

SEAMEN, 

punishment  of,  33,  560 
agreements  with.  111,  551 
right  to  extra  remuneration,  151 
recovery  of  wages  by,  160,  556 
Acts  relating  to,  548 
to  what  ships  Acts  apply,  548 
shipping  offices,  548 
mercantile  marine  offices,  548 
certificates  of  masters,  549 

of  mates,  549 
apprenticeships  to  the  sea  service,  549 
indentures,  how  executed,  550 
engagement  of  seamen,  551 
form  of  agreement  in  home  vesselsi  551 

in  foreign-going  vessels,  552 
allotment  of  wages,  553 
allotment  notes,  553,  567 
discharge  and  payment  of  wages,  554 
legal  rights  to  wages,  554 
liens,  554 

wages  not  dependent  on  freight,  555 
mode  of  recovering  wages,  556 
discharge  of  seamen  abroad,  557 
volunteering  into  navy,  557 
provisions,  health  and  accommodation,  557 
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SB  AMEN— yron  (inw^rf. 

seamen  kept  on  short  allow&Dce,  558 
protection  of  soBmen  from  imposition,  559 
attachment  of  wages,  559 
discipline,  559 

IotTences  by  seamen,  55'j 
deaertion  and  forfeiture  of  wages,  560 
puniBhment  for  desertion,  &c^  560 
naval  coorte,  562 
retuniB  sa  to  eeamen,  562 
entry  of  ptinishments,  &c.,  in  log,  563 
30  &31  Vict.c.  12i— 563 
ficalo  of  mediuineB,  563 
illneBs  caused  by  neglect  of  master,  568 
by  wilful  act  of  Eeaman,  564 
accommodation,  064 
34  &  35  Vict.  C.  110— 5C4 
inqniry  into  Eeaworthiness  at  request  of  crew,  5G5 
36  &  37  Vict.  C.  85—565 
compensation  to  Beamen  when  ship  not  fit  to  proceed 
to  eea,  5G5 
39  4;  40  Vict.  c.  80—566 
^  implied  oblif^ation  of  sen  worthiness,  561^ 

43&44  Vict.  c.  16-566 

payment  of  wages  and  rating  of,  566 
document  authorising  future  payment  of  wages,  566 
allotment  of  wages,  567 
sctUement  of  wages,  567 
desertion  or  refusal  to  serre,  569 

SEAWOETHINESS, 

implied  obligation  of,  566 

SECRET 

processes,  contracts  restraining  use  of,  1S8 

SECRETS, 

servant  dimlging  master's,  210 

SEDUCTION, 

actions  for,  230 
chiefcasGSBS  to,  233 


INDEX.  711 

SERFAGE, 

history  of,  I, 

SERVANT, 

definition  of,  34 

in  wills,  d5n. 

different  meanings  of,  87 

in  Larceny  Acts,  d8n. 

tests  of  relationship,  41 

working  for  other  than  his  master,  42,  809 

of  two  masters,  46 

in  Carrier's  Act,  49 

de facto,  50 

and  agent,  58 

bailee,  55 

contractor,  60 

apprentice,  61,  69 

tenant,  62,  70 

partner,  65,  75 
within  the  Bankruptcy  Acts,  165 
duties  of,  205 
duty  to  obey,  205 

to  be  diligent,  208 

to  exercise  care  in  regard  to  property,  209 

to  consult  his  master's  interests,  210 
dismissal  for  immorality,  212 
dismissal  for  insolence,  218 
duty  to  possess  skill,  214 
dismissal  for  permanent  sickness,  215 
province  of  court  and  juiy,  217 
valid  reason  for  discbarge  need  not  be  given,  218 
forfeiture  of  wages,  219, 688 
earnings  of  servant,  220 
authority  to  contract  for  master,  244 

to  pledge  master's  credit,  246 
of,  afker  quitting  employment,  249 
fellow,  804 
selection  of,  816 
contributory  negligence  of,  825,  329 

SET-OFF 

to  claim  for  wages,  159 


712 


1 


SETTLEMENT, 

law  of,  17 
SICKNESS, 

wagcB  of  Beamon  in,  1-5G 

niaatcr'B  dnty  in,  180 

seiraut  visiting  siclc  relotioms,  206 

penuanent,  21.^ 

of  apprentice,  2  GO 
8IGNAL8, 

person  in  cliargc  of,  GG6 
SILK 

mannfactnree,  frauds  in,  343,  349,  353 

weovera'  tickets  of  work,  381 
SKILL, 

servant's  duty  to  possess,  214 
SLAVERY 

in  England,  1 
SOLDI  EB, 

hiring  of,  84,  65 
SOMUERSETT-8  CASE,  29 
SPECIKIC  PERFORMAXCE  _  _  _ 

of  contractB  of  hiring,  197 
apprenticeship,  638 
STAMP  ACT,  121 

agreements  witb  labonrers,  &c.,  exempt  from,  121 

upon  indentures,  122,  550 

agreements  with  seamen  exempt  from,  122 
STOCKING  FRAMES, 

refosal  to  deliver  np,  353 

hire  of,  3S3 
STRIKES,  599,  602.  616,  618 
SUNDAY, 

work  on,  150,337 

BtatnteB  as  to,  337 

SUPERINTENDENCE.   See  Emplotbeb'  Liabiliit  Act,  665, 
672 
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SUPERIOE.    See  Emplotkrs*  Liability  Act,  667 

SURETIES 

for  servantSy  237 

See  also  Employers  and  Wobkmen  Act,  688 

TENANT, 

servant  when,  62,  70 

TERMINATE, 

implied  power  to  terminate  contract  of  hiring,  128 

TESTIMONIALS 

of  servants,  21 

TICKETS  OF  WORK,  381 

TRADE  UNIONS,  596 

state  of  law  before  5  Gea  IV.  c.  95,  597 

state  of  law  after,  599 

strikes,  599 

threats,  600 

how  far  in  restraint  of  trade,  600 

34  &  35  Vict.  c.  31,  603 

member  of  trade  union  not  liable  to  criminal  prosecution, 
603 

agreements  not  void,  603 

excepted  agreements,  603 

registered  trade  unions,  605 

registry  of  trade  unions,  607 

legal  proceedings,  609 

definitions — trade  union,  &c.,  611 

Acts  repealed,  612 

schedules,  613 

Conspiracy  and  Protection  of  Property  kci.--{For  full 
index,  seep.  614) 

conspiracy  and  protection  of  property,  616 

crime,  definition  of,  616 

breach  of  contract  of  service  in  supplying  of  gas  or  water, 
616 

breach  of  contracts  of  service  injurious  to  property  or  per- 
son, 617 

neglect  of  master  to  provide  servant  with  food,  617 

intimidation,  617 
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TEADE  UNIONS— Mfifeuftl 

persiatently  following,  hiding  tools, 

legal  proceed!  ngB,  618 

definitioDB,  619 

Bsving  as  to  sea  serrice,  621 

repeal  of  Acts,  621 

application  of  Act,  623 

39  &  40  Vict,  c  22— 

trade  unions  to  be  within  s. 
Societies  Act,  1875 — 625 

membership  of  minors,  627 

disBolntion  of;  628 

definition  of,  629 

TRADING  COMPANIES, 

contracts  of  hiring  o^  US 

TRAIN, 

person  in  chai^  of,  666 
meaning  of,  666u. 

TRAMWAY,  666n. 

TREASON, 

petit,  37 

TRUCK  ACT,  366 

former  lcg:isIation,  366 

payment  to  be  made  in  current  coin, 

artificers  within  the  Act,  3G7n.,  374, 

contracts  as  to  mode  of  expending  v 

no  set-off  or  deduction  in  respect  of 

no  action  for  goods  supplied,  369 

payment  in  bank  notes  permitted,  37 

penalties,  371 

proceedings  under  the  Act,  871 

trades  excepted,  874 

domestic  servant  and  servant  in  hnsb 

Act,  375 
employer  supplying  medicine,  fael,  & 

tion  for  rent,  376 
what  deductions  permiseible,  376 
artiUcers  within  the  Act,  377 
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TRUCK  ACT— earUmued. 

Bchednle  of  formSy  878 

8  &  9  Vict.  c.  128,  381 

tickets  of  work  to  be  delivered  to  silk  weavers,  881 

37  &  38  Vict.  c.  48—888 

stoppage  of  wages  in  hosiery  manafactnre,  883 
fiill  and  entire  amount  of  wages  to  be  paid,  388 
contracts  for  firame  rents  illegal,  888 
artificers  withia  the  Act,  384 

TRUSTEE, 

in  bankruptcy,  rights  of  to  proceeds  of  personal  labour, 
289 

UNIONS, 

contracts  of  hiring  of,  115 

URBAN  AUTHORITIES, 

contracts  of  hiring  of,  117 

USAGE,  110, 169 

WAGES, 

apportionment  of,  xzxiii. 

master's  duty  to  pay,  142 

implied  duty  to  pay,  142, 146 

left  to  employer's  discretion,  147 

remuneration  for  extra  work,  150 

wages  and  freight,  155,  555 

of  seamen  in  sickness,  156 

forfeiture  of  seamen's  wages,  158, 560 

seamen's  wages  when  recoverable,  160,  556 

time  of  payment  of  wages,  160,  555 

payment  of  wages  of  miners  in  public-houses,  160,  402, 442 

payment  of  wages  in  winding-up  companies,  161, 166 

effect  of  bankruptcy  upon,  162 

attachment  of,  168,  559 

claim  for  when  barred,  164 

presumption  of  payment,  164 

insurance  of,  165 

forfeiture  of  on  dismissal,  219,  688 

payment  in  coin,  368 


WAURANTT, 

servant's  aathoritj  to  give,  245 

WATCH  MANUFACTURES, 
frands  in,  345 

WEAVERS, 

spoiling  materials,  341 

WEEKLY  HIRING,  1G8,  IW 

WILLS. 

meaning  of  aeirant  in,  35n. 

WINDIKO-UP, 

payment  of  wt^B  in,  ICl,  16G 

WOMEN,  EMPLOYMENT  OF 
in  coal  mines,  39C 
in  metalliferons  mines,  440 
in  agricnltnral  gangs,  465 
in  factories^  482.    J^e  Factobt  Act  and  Mim 

WOOL  COMBERS, 

spoiling  materials,  841 

WOOLLEN  MANUFACTURES, 

fVands  in,  340,  S42,  S43, 347,  349,  353 
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WORKSHOP.    See  Factory  Act. 

WORSTED 

mannfactnreB,  frauds  in,  358 

WRECK, 

Bbipwreckedi  wages  of  seamen^  565 

WRITING, 

when  necessary  to  contract  of  hiring,  106, 107,  111 

YEAR, 

contracts  not  to  be  performed  within  a,  107 

YEARLY  HIRING,  167,  172 

YOUNG  PERSON, 

employment  of  in  mines  (coal),  396 
in  mines  (metalliferous),  440 
in  factories,  482 
forfeiture  of  wages  of,  638 


THE  END. 
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Acts  of  Parliament. — Public  and  Local  Acta  from  a/n 
early  date,  m/iy  be  had  of  the  Publishers  of  this 
Catalogue,  who  have  also  on  sale  the  largest  collection 
of  Private  Acts,  relating  to  Estates,  Enclosures, 
JRailways,  Roads,  Jkc,  Jkc. 

ACTION  AT  LAW.— Foulkes'  Elementary  View  of  the 

Proceedings   in    an   Action. — Pounded  on  "Smith's 

Action  at  Law.*'    By  W.  D.  L  FOULKES,  Eaq.,  Biurrister-at- 

Law.    Second  Edition.    12ma    1879.  10«.  6(2. 

*'  A  numual,  by  the  study  of  which  he  (the  student)  mmy  easily  acquire  a  general 

knowledge  of  the  mode  of  procedure  in  the  various  stages  of  an  action  in  the  seTeral 

divisions  of  the  High  Court.  —Law  Tima, 

Prentice's  Proceedings  in  an  Action  in  the 
Queen's  Bench,  Common  Pleas,  and  Exche- 
quer Divisions  of  the  High  Court  of  Justice. 
By  SAMUEL  PRENTICE,  Esq.,  one  of  Her  MajestT*!  CounBeL 
Second  Edition.    Boyall2mo.     1880.  12t. 

ADMIRALTY.-Pritchard's  Admiralty  Digest.—  Second 
Edition.  By  R.  A.  FRITCHARD,  D.C.L.,  Barrifter-at-Law, 
and  W.  T.  FRITCHARD.  With  Notes  of  CaMs  from  French 
Maritime  Law.  By  ALGERNON  JONES,  Avocat  k  U  Conr 
Imp^riale  de  Farii.    2  vol*.    Royal  Svo.    1865.  21, 

Roscoe's  Treatise  on  the  Jurisdiction  and 
Practice  of  the  Admiralty  Division  of  the 
High  Court  of  Justice,  and  on  Appeals  there- 
from, with  a  chapter  on  the  Admiralty  Juris- 
diction of  the  Inferior  and  the  Vice- Admiralty 
Courts.  With  an  Appendix  containing  Statutes,  Rules  as  to 
Fees  and  Costs,  Forms,  Frocedents  of  Fleamngs  and  BiUs  of  Costs. 
By  EDWARD    STANLEY   ROSCOE,  E^.,    Barrister-atLaw. 

Second  Edition.    Revised  and  Enlarged.   Demy  8vo.   1882.     12.  it. 
"  A  clear  digedt  of  the  law  and  proctico  of  the  Admiral^  Courts." 
"  A  cuLAproucnsive  and  useful  manual  of  piuctioe.**-  aoHeiton'  Journal. 

ADVOCACY — Harris*  Hints  on  Advocacy.  Conduct  oi 
CaHes  Civil  and  Criminal  CUsses  of  Witnesses  and  su'/gestions  for 
CrossExamining  them,  &c.,&c.  By  RICHARD  HARRIS,  Barrister- 
at-Law,  of  the  Middle  Temple  and  Midland  Circuit.  Sixth  Edition 
(Further  Revised  and  Enlarged.)    Royal  12ma     1 A82  7«.  6d, 

"  Full  of  good  sense  and  just  obaerration.    A  very  complete  Manual  of  the  Advo- 
cate's art  In  Trial  by  Jury."— SoliciU>i-$'  Journal. 

"  A  book  at « >nco  entertaining  and  really  Instructive.    .     .    Deserves  to  be  carefully 
read  by  the  young  barrister  whose  career  is  yet  before  him."— £«Mr  Magoiimt,  May,  IsdL 

[No.  ii5.]  A 


2  STEVENS  AND  SONS'  LAW   PUBLICATIONa 

AGENCY.— Petgrave'8  Principal  and  Agent.— A  Mamiil 

of  the  Law  of  Principal  and  Agent.    By  K  C.  PETGRAVE, 

Solicitor.     12mo.    1857.  7t.  6d 

RuBseirs  Treatise  on  Mercantile  Agency. — Seoood 

Edition.    8to.    1878.  lU 

AGRICULTURAL  LAW.— Addison's    Practical    Guide  to 

the  Agricultural  Holdings  (England)  Act,  tSTB, 

and  Trefttke  thereon,  showing  the  AltenijtiQnB  in  tlM  Leir«  &c.    By 

ALBERT  ADDISON,  SoUdtor.     12mo.    1876.  Act,2i.6d 

Cooke's  Treatise  on  the  La^w  and    Practice  of 

Agricultural    Tenancies.— New  edition,  in  great  part 

rewritten  with  especial  reference  to  Unexhaosted  Improi¥iement8,with 

Modem  Forms  and  Precedents.    By  G.  PMOR  GOLDNEY,  of 

the  Western  Circuit,  and  W.  RUSSELL  GRIFFITHS,  LL.R, 

of  the  Midland  Circuit,  Barristers-at-Law.  Demy  8vo.  1882.  12.  U. 

**  In  its  iireoent  form  it  will  proTe  of  greot  value  to  poHtifrtatw,  Uwyen  and  agri- 

oulturalistfl."  -  Lano  Timu.  June  8, 1882. 

"  A  book  of  great  practical  utflity  to  landlords  and  tenant  fuuera,  mm  wdl  as  to 
the  Im^  profenion.'^— law  MagoMtm*,  May.  IttS. 

Dixon's  Farnn.— Fii  "Fann." 

ARBITRATION.— Russell's  Treatise  on  the  Povv^er  and 
Duty  of  an  Arbitrator,  and  the  La'w  of  Sub- 
missions and  A^wards;  with  an  Appendix  of  Fenns, 
and  of  the  Statutes  relating  to  ArMtrafcion.  By  FRANCIS 
RUSSELL,  Esq.,  M.Am  Barrister.at-Law.  Sixth  Edition.  By 
the  Author  and  HERBERT  RUSSELL,  Esq.,  Barrister-at-Law. 
Royal  8vo.     1882.  {Juairtady.)    36«. 

ARTICLED  CLERKS.— Rubinstein  and  Ward's  Articled 
Clerks'  Handbook.— Bdng  a  Concise  and  PnMiioal  Guide 
to  all  the  Steps  Necessary  for  Entering  into  Articles  of  Glerlcslup, 
passing  the  Preliminary,  Intermadiate,  Final,  and  Hanoius  Exami- 
nations, obtaining  Admfasion  and  Certificate  to  Practise,  with  Notes 
of  Cases  affecting  Articled  Clflrial^  Soggestians  as  to  Mode  of  Read 
ing  and  Books  to  be  read  during  Articles,  and  an  Appendix  con- 
taining the  questions  asked  at  the  recent  Preliminary,  Intermediate. 
Final,  and  Honoiut)  Examinations.  Third  Edition.  By  J.  S. 
RUBINSTEIN  and  S.  WARD,  SoUcitors,     12mo.     1881.  4*. 

"  No  articled  clerk  s>honld  be  without  It"  —Low  Tianet. 
"  We  think  it  omits  nothing  which  it  ought  to  contain."— law  Jcwmal. 
*'  Win  serve  as  ;\  simple  :inJ  practicftl  gnidoto  ftll  the  8te]m  necestairy  for  cntorin*; 

into  artioloa  of  clcrKs«hip  to  solicitors,  for  passing  the  aevcral  cxamiiiatiuus,  aud  for 

procuring  adnils8i»)n  on  the  RolL"— Law  tIdu*. 

ARTICLES  OF  ASSOCIATION.— Palmer.— Ftde  "Conveyancing." 

ATTORNEYS.— Cordery.-Fuic  "SoUcitors." 

Pulling's  Law  of  Attorneys,  General  and  Special, 
Attomeya-at-Law,  Solicitors,  Notaries,  Proctors,  Conveyancers, 
Sciiveners,  Land  Agents,  Honse  Agents,  &c.,  and  the  Offices  and 
Appointments  uanaBy  held  by  them,  &c.  By  ALEXANDER 
PULLING,  Serjeant-at-Law.  Third  Edition.  8vo.  1862.  18*. 
Smith.— The  Lawyer  and  his  Profession.— A 
Series  of  Letters  to  a  Solicitor  commencing  Bnsineas.  By  J. 
ORTON  SMITH.     12mo.     1860.  U. 

ASSETS.   ADMINISTRATION   OF.  — Eddis'     Principles    of 

the  Administration  of  Assets  in  Paynnent  of 

Debts.     By  ARTBTUR  SHELLY  EDDIS,  oneof  Her  Majesty's 

Counsel.     Demy  8vo.     1880.  6#. 

'•The  subject  is  ..no  of  considerable  importance,  and  we  have  uo  dotibt  that  tho 

mthur'H  treatment  «'f  it  will  asnifit  studcnte  and  otliors  In  ucquiiing  the  elementary 

I>rinoiplo8  nf  this  head  "f  e<iuity  jtirispnidcncc.    Tlie  cases  are  brcught  down  to  the 

present  time."— Z<ijp  Times. 

*#*  ^1^^  ttandard  Law  Worh  are  kept  in  Stock,  in  law  ealfand  oAer  Mndiiifi. 
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AVERACE.~Hopkin8*  Hand-Book  on  Average.— Fourth 
Edition.     8vo.  {In  prepartUion,) 

Lowndes'  Law  of  General  Average.— -EniglUi  and 
Forcogn.  Fonrth  Edition.  By  RIOHABD  LOWNDES,  Author 
of  "The  Admiralty  Law  of  CoUisionfl  at  Sea,"  "The  Law  of  Marine 
Inmranoe.' '  (In  jn'epa}xUion, ) 

BALLOT.—FltzGerald's  Ballot  Act.— ¥^th  an  Intboductioh. 
Forming  n  Ghiide  to  the  Ptocedore  at  Parliamentary  and  Municipal 
Elections.  Second  Edition.  Enlarsed,  and  oontainingthe  Municipal 
EleotiouB  Act,  1875,  and  the  Faziiamentaiy  Elections  (Batummg 
Officers)  Act,  1875.  By  GERALD  A  R.  FITZGERALD,  M.  A,  <3 
Lincoln's  Inn,  Esq.,  Barrister-at-Law.  Fom.  Svo.  1876.  5m,  6d. 
"  AiueftU  guide  to  all  couoerned  in  Farliamenuiy  and  llnnidiwl  Electiona.*— law 

MaaaaiM. 
^We  ahoiild  ftrongly  adTise  any  penon  oonneeted  with  elseUoos,  whether  acting  as 

eaadidate,  agent,  or  in  any  other  oapaolty,  to  beoosM  poiaaiiwl  ct  this  nannaL" 

BANKING.— Walker's  Treatise  on  Banking  La^vv^.    In- 

eluding  the  Crossed  Checks  Act,  1876,  with  dissertations  thereon,  also 

references  to  some  American  Cases,  and  fnll  Index.  ByJ.  DOUOLAS 

WALKER,  Esq.,  Bairister-at-Law.    DemySva    1877.  lit. 

"  Persona  who  are  Iniereated  in  banking  law  may  he  guided  oat  of  aany  a  dU&onity 

by  oonanltlBg  Mr.  Walker's  ▼olnme.'*— loii  lUm. 

BANKRUPTCY.— Bedford's  Final  Examination  Guide 

to  Bankruptcy.— Fourth  Edition.  {In  preparation.) 

Hay  nee. — Vide  "  Leading  Cases." 

Pitt-Le-wis.— 7*de  "Counter Courts." 

Sal aman . — Vide  **  Liquidation  by  Airangement " 

Scott's  Costs  in  Bankruptcy.— Fide  "Costs." 

Smith's  Manual  of  Bankruptcy.— A  Manual  relating 

to  Bankruptcy,  Insolvency,  and  Inyrismrnnent  for  Debt ;  comprising 

the  New  Statute  Law  verbatim,  m  »  consolidated  and  readable  form. 

With  the  Bules,  a  Copious  Index,  and  a  Supplement  of  Bedsions  - 

By  JOSIAH  W.  SMITH,  B.C.L.,  Q.C.    l-2mo.    1878.  10s. 

V*  Tlie  Supplement  may  be  had  separately,  net,  St.  6d. 

Williams*  JLa^w  and   Practice  in  Bankruptcy: 

comprising  the  Bankruptcy  Act,  the  Debtors  Act,  and  the  Bankruptcy 

Repeal  and  Insolvent  Court  Act  of  1869,  and  tiie  Bules  and  Forms 

made  under  those  Acts.  Second  Editkm.  By  BOLAND  VAUOBULN 

WILLIAMS,  Esq.,  and  WALTER  VAUGHAN   WILLIAMS, 

Esq.,  assiited  by  Fbahoib  Haluett  'Hasdcabtlk,  Esq.,  Barrirters- 

at-Lasr.    8to.    1876.  IL  8s. 

"ItwooldbediAealttoqiieaklii  terms  of  nndae  praise  of  ttieprsaent  work." 

BARi  QUIDE  TO  THEi—ShearTArood.— Fide  "Examination  Guides." 

BILLS  OF  EXCHANQE.— Clialmers'  Digest  of  the  Lavv^ 

of  Bills  of  Exchange,  Promissory  Notes,  and 

Cheques.    By  M.  D.  CHALMEBS,  of  the  Inner  Temple,  Esq., 

Barrister-at-Law.    Second  Edition.    DemySra     1881.  lie, 

"  In  its  present  form  this  work  containa  a  very  complete  digest  of  the  ntibjccts 

to  wldch  it  relates." — Law  lima. 

"  Aa  a  handy  book  o\  referenoe  on  a  dilBcnlt  and  important  branoh  of  the  law,  it  ia 
most  Tahiable,  and  It  is  perfeetly  plain  tliat  no  pains  bsTe  been  epared  to  render  it 
complete  in  every  respect.    The  inaez  is  oopiooa  and  well  arranged. "— Auwrdoy  Bnim. 

Chitty  on  Bills  of  Exchange  and  Promissory 
Notes,  ^with  references  to  the  la^w  of  Scotland, 
France  and  America.— Eleventh  Edition.  By  JOHN  A. 
EnSSELL,Esq.,LLB.,one  of  Her  Majesty's  Coonsel,  and  Jndge 
of  Coonty  CoortL    Demy  8va    1878.  12.  Ss, 

Eddis'  Rule  of  Ex  parte  ^Varing.  By  A.  C.  EDDI& 
B.A.,ofLincohi'sInn,Barrister-at-Law.   Post8TO.  1876.  A€f,2i.6it. 

*«*  AU  sramjord  Zaw  Werke  amhtptin  Stock,  inlawcalfmndotMer  hindinga, 
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BILLS  OF  LAOINC^Leggett's  Treatise  on  the  Law  of 
Bills  of  Ladinq:  comprising  the  varions  lenl  inddenti 
attftching  to  the  Bill  of  Lading ;  the  legal  effects  of  each  of  the 
Clauses  and  Stipulations ;  and  the  Bights  and  Ijiahilitieii  of  Con- 
signors, Consignees,  Indorsees,  and  Vendees,  under  the  Bill  of 
Lading.  With  an  Appendix,  containing  Forms  of  Bills  of  Tiading 
chiefly  used  in  the  United  Kingdom,  Continental,  Meditenaneany 
Trans-Atlantic,  Afrioan,  Asiatic,  Colonial,  West  Indian,  and  other 
important  trades.  By  EUGENE  LEGGETT,  Solicitor  and  Notary 
Public.    Demy  8vo.     1880.  12.  It. 

BILLS  OF  SALE—- Fithian's  Bills  of  Sale  Acts,  1878  and 
1 882.  With  an  Introduction  and  Explanatory  Notes  showing  the 
changes  made  in  the  Law  with  Respect  to  Bills  of  sJale.  By  EDWAKD 
WILLIAM  FITHIAN,  of  the  Middle  Temple,  Esq.,  Barrister-at- 
Law  ( DrafUman  cf  the  Bill  of  1882).    Eoyal  12mo.     1 882.  5s. 

CARRIERS.— Browne  on  Carriers.— A  Treatise  on  the  Law  of 
Carriers  of  Goods  and  Passengers  by  Land  and  Water.  With 
References  to  the  most  recent  American  Decisions.  By  J.  H. 
B.  BROWNE,  Esq.,  Barrist»at-Law.    Sva     1878.  18s. 

CHANCERY,  and  Ttde  **  EQUITY.'* 

Danieirs   Chancery    Practice.— The  Practice  of    the 

Chancery  Division  of  the  High  Court  of  Justice  and  on  appeal 

therefrom,  being  the  Sixth  Edition  of  Daniell's  Chancery  Practice, 

with  alterations  and   additions,   and  references  to  a  companion 

Volume  of  Forms.  By  L.  FIELD,  E.  C.  DUNN,  and  T.  RIBTON, 

assisted  by  W.  H.  Upjohn,  Barristers-at-Law.    In  2  toIs.     VoL  /. 

(xcith  Table  of  Ca$es  and  an  Index),  demy  8to.     1882.  2L  2i. 

"  This  new  edition  of  the  Staudord  Chancery  Pracnce  will  be  generally  welcomed, 

and  we  are  ulsid  that  we  can  speak  favourably  of  the  manner  in  which  the  editors 

have  accompiiBhod  thoir  difficult  task  of  deciding  what  parts  of  the  old  work  should 

be  rejected,  and  of  adapting  the  ports  retained  to  the  new  practice.  There  is  to  be  found, 

in  every  part  of  the  book  we  have  examined,  evidence  of  great  care ;  the  camos  are 

not  merely  jotted  down,  but  analysed  and  considered,  and  no  pains  appear  to  have 

been  spared  to  render  the  information  given  both  accurate  and  complete.     This  is 

high  praise,  but  we  t^ink  it  is  fully  warranted  by  the  result  of  our  exAminati«ni  of 

the  work.    .    .    .     It  1^  exactly  what  it  professes  to  be— a  concise  and  careful  digest 

of  the  practice."— Soffci/<w-»'/ottnw/,  July  1, 1882. 

"  All  the  i>ortions  relating  to  the  practice  introduced  by  the  Judicature  Acts  and 
Rules  are  well  done."— laic  Tima,  April  1,  1882. 

*<  The  learned  authors  have  sporoa  no  pains  to  make  this  new  book  of  practice  as 
oomprehonsive  in  scope  and  as  accurate  in  detail  as  that  which  so  long  enjoyed  an 
almost  unique  roputaticto  as  *  Daniell's  Practice.'  Indeed  if  any  fault  is  to  be  alleged 
it  would  be  that  tho  work  is  perhaps  somewhat  too  exhaustive ;  a  fault,  however, 
which  is  on  tho  right  side  in  a  book  of  practice,  which  is  not  intended  to  be  read 
through,  but  to  servo  as  a  mine  of  Information  for  ready  reference  whenever  tho 
proctitiuucr  may  have  occasion  to  sock  for  guidance."— Zair  Mapazine,  May,  18^2. 
*,*   VoL  II.  it  in  the  press,  and  will  bepubiuhed  shortly. 

Danieirs  Forms  and  Precedents  of  Proceed- 
ings in  the  Chancery  Division  of  the  High 
Court  of  Justice  and  on  Appeal  therefrom; 
with  Dissertations  and  Notes,  forming  a  complete  guide  to  the  prac- 
tice of  the  Chancery  Division  of  the  High  Court  and  of  the  Ooaxts 
of  Appeal.  Being  the  Third  Edition  of  '*Daniell*s  Chancery  Forma.** 
By  WILLIAM  HENRY  UPJOHN,  Esq.,  of  Gray's  Inn,  &c 
Demy  8vo.     1879.  21.  2s 

"  Mr.  Upjohn  has  restored  the  volume  of  Chancery  Forms  to  the  place  it  held  before 
the  recent  changes,  as  a  trustworthy  and  complete  collection  of  precedents.  It  haa 
aU  the  old  merits  ;  notliing  is  omitted  as  too  trivial  or  commonjuace  ;  the  solicitoi^s 
clerk  finds  htnv  to  indorse  a  brief,  and  how,  when  necessary,  to  give  notice  of  actloo  ; 
and  the  index  to  tho  forms  is  full  and  perspicuous.**— A9i*eilor«'  Journal. 

"It  will  hj  tiA  useful  a  work  to  pi-actitioners  at  Westminster  as  it  will  be  to  those 
in  Lincoln's  Inn."— £<iir  Time*. 

*«  *  AU  standard  Iaiv  Works  are  kept  in  Stock,  in  law  calf  and  oiker  hissdimgt. 
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CHANCERY.-Omtti»i«l. 

Haynes'  Chancery  Practice.— The  Practice  of 
the  Chancery  Division  of  the  High  Court  of 
Justice  and  on  Appeal  thereArom.— By  JOHN  F. 
HAYNES,  LL.D.    Demy  8vo.    1879.  U6«. 

Morgan's  Chancery  Acts  and  Orders.— The  SUtatM, 
General  Orders,  and  Bules  of  Court  reUting  to  the  Praotioe, 
Pleading,  and  Jnrisdiotion  of  the  Supreme  Court  of  Jadicatare, 
particularly  with  reference  to  the  Chancery  Division,  and  tiie 
Actions  assigned  thereto.  With  copious  Notes.  Fifth  Edition. 
Adapted  to  the  new  Practice  by  GE0B6E  OSBOBNE  M0B6AN, 
M.P.,  one  of  Her  Majesty's  Counsel,  and  CHALONEB  W.  CHUTE, 
Barrister-at-Law.    Demy  8vo.     1876.  1/.  10<. 

*'  This  edition  of  Mr.  Morgan'^  troatiao  must,  wo  boliove,  be  the  most  popular  with 
the  pixifeMion." — Law  Timet. 

Morgan  and  >A^urtzburg*8   Chancery   Costs. — 

Vide  "Costs." 

Peel's  Chancery  Actions.— A  Concise  Treatise 

on  the  Practice  and  Procedure  in  Chancery 

Actions. — Second  Edition.    Including  the  Practice  in  Chambers. 

By  SYDNEY  PEEL,  of  the  Middle  Temple,  Esq.,  Barrister-at- 

Law.     Demy  Svo.    1881.  8«.  dd, 

"Mr.  Pool's  little  work  gives  a  veiy  commendable  sketch  of  the  modem  practice 

of  the  Chancery  Livision.    ...    It  contains  some  chapters  upon  ProceeolngB  at 

Chambers  and  on  Further  Consideration,  which  are  likely  to  bo  valuable  from  the 

extreme  paudtr  of  all  printed  Information  upon  these  sublocts :  and  it  is  enriched 

with  a  very  full  list  or  cases  bearing  upon  the  practice  oi  the  Chancery  Division, 

giving  references  to  all  the  Reports.  "^laic  Journal. 

"  llio  book  will  give  to  the  student  a  good  general  view  of  the  effect  on  chancery 
practice  of  the  Judicature  Acts  and  Orders."— £iolid(or«'  Journal. 

CHANCERY  PALATINE  OF  LANCASTER.— Snow  and  Win- 
stan ley's  Chancery  Practice. — The  Statutes,  Consoli- 
dated and  General  Orders  and  Rules  of  Court  relating  to  the  Practice, 
Pleading  and  Jurisdiction  uf  the  Court  of  Chancery,  of  the  County 
Palatine  of  Lancaster.  With  Copious  Notes  of  all  practice  cases  to 
the  end  of  the  year  1879,  Time  Table  and  Tables  of  Costs  and  Forms, 
By  THOMAS  SNOW,  M.A.,  and  HERBERT  WINSTANLEY 
Esqrs.,  Barristen-at-Law.    Royal  8vo.     1880.  1^.  10«. 

CIVIL  LAW.— Bo-vvyer's  Commentaries  on  the  Modern 
Civil  Law.^Royal  8to.    1848.  18f. 

Bo^Aryer's  Introduction  to  the  Study  and  Use 
of  the  Civil  Law.— Royal  8vo.    1874.  6s. 

Cumin's  Manual  of  Civil  Law, oontaininga Translation 
of,  and  Commentary  on,  the  Fragments  of  the  XU.  Tables,  and 
the  Institutes  of  Justinian ;  the  Text  of  the  Institutes  of  Gains  and 
Justinian  arranged  in  paraUel  columns  ;  and  the  Text  of  the  Frag- 
ments of  Ulpism,  &c  By  P.  CUMIN,  M.A.,  Barrister-at-Law. 
Second  Edition.    Medium  8vo.    1866.  18« 

COLLISIONS,— Lowndes' Admiralty  Law  of  Collisions 
at  Sea.— 8to.    1867.  7«.  6d. 

Marsden  on  Maritinne  Collision.— A  Treatise  on  the 
Law  of  Collisions  at  Sea^  With  an  Appendix  containing  Extracts 
from  the  Merchant  Shipping  Acts,  the  International  Regulations 
(of  1863  and  1880)  for  preventing  ColUsions  at  Sea ;  and  local  Rules 
for  the  same  purpose  in  force  in  the  Thames,  the  Merseyi  And  else- 
where. By  REGINALD  G.  MARSDEN,  Esq.,  Banister-at-lAw. 
Demy  8vo.    1880.  12s. 

*«*  All  standard  Lcm  WariBianhq4in8todt,inlawea^andoika'hwdmgs, 
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CX>LONIAL  LAW.— Clark's  Summary  of  Colonial  Law 
and  Pimctioe  of  Appeida  from  the  FlantetioaL     Sro.   18S4.    U.  U 

COMMENTARIES  ON  THE  LAWS  OF  ENQLAND.^  Broom  and 
Hadley's  Commentaries  on  the  La^w^s  of  Eng- 
land. By  HEBBERT  BROOM,  IJLD.,  and  EDWABD  A. 
HADLET,  M.A.,  Bwristen-at-LAw.     4  rob.    8to.     1369.    {Pvb- 

Ushed(UZl,Zt.)  Net,  lilt. 

COMMERCIAL  LAW. — Goirand's  French  Code  of  Com- 
merce and  most  usual   Commercial   La^vs. 

With  a  Theoretical  and  Practical  Obmmentary,  and  a  CompaidimD 
of  the  judicial  organization  and  of  the  coazae  of  procedxue  before 
the  IVifmnala  of  Commeroe;  together  with  the  text  of  the  law; 
the  most  recent  decisiona  of  the  Courtly  and  a  gloenry  of  French 
jadicial  terms.  By  LEOPOLD  GOIBAND,  licenci^  en  droiL 
In  1  voL  (850  pp.).    Demy  8yo.    1880.  2K.  2f. 

Levi.— Fuie  "International  Law." 
COMMON  LAW.— Archbold's  Practice  of  the  Queen's 
Bench,  Common  Pleas  and  Exchequer  Divi- 
sions of  the  High  Court  of  Justice  in  Actions, 
etc.,  in  which  they  have  a  common  jurisdic- 
tion.—Thirteenth  Edition.     By  SAMUEL  PRENTICE,  £«)., 
one  of  Her  Majesty's  ConnseL     2  vols.    Demy  8to.     1879.    3^  Si. 
Archibald's  Country  Solicitor's   Practice;  a 
Handbook   of  the    Practice    in    the  Queen's 
Bench  Division  of  the  High  Court  of  Justice; 
with  Statutes  and  Forma.    By  W.  F.  A  ABCHIBAU),  Eh}.. 
BaiTister-at-Law,   Authmr  of  "  Forms  of  Snxnmonsea  and  Oiden, 
with  Notea  for  nee  at  Judges' Chambera."   Royall2mo.    188L   It  5<. 
"  We  are  much  mlstAken  if  it  does  not  beoome  m  widely  used  mm<mg  the  fmrfeeetuti 
as  the  best  kuuwn  cditioua  of  the  Judicature  Acta.     ...    In  every  piace  in  wliicfa 
we  have  tested  the  work  we  find  it  thoroughly  tnwtworthy.   .     .     .    Its  arruigement 
is  ezceOoit,  and  altogether  it  is  likely  enough  to  become  a  popular  aoUdton' handy- 
book."— I^  Timet^  January  7, 1882. 

"  We  have  no  doubt  tliat  it  will  meet  with  due  appreciation  at  the  hands  of  bi^th 
London  and  Country  .-f -licit' »rh."—77i<  Lav  Magazinr,  February',  15S2. 

'"Hic  fcmth'r  i*- to.J)o  very  much  conipliinontcl  'n  this  mor^t  c-.iroful  au'l  i.-'Tuj-n. 
hcnfrive  nian.aL  .".  .  .  Admimbly  arrano't-'l  ind  indexed.' — Scti-yl*':'  K-  i'V 
Deoember  ?,,  l-^hl. 

"  The  ci'Tciii'iit.iry  i~  i:xtrc-ifn.ly  wlII  wntti.n  .     .     Mr.  Archibald  1i.l^  suivwhioi 

in  I'rtKl'nii;^  I  ■.;i«  f";l  iH'l  wt  ll-.irniiigc-.l  l>«j«k.  '-    .9'.''-  v.r\s  Jof,-,  <'l. 

Ball's  Short  Digest  of  the  Common  Law;  being 
the  Priricii»lt;H  i)i  T«)rtH  and  ContracLj.  Chiefly  founded  upon  the 
workH  of  Addison,  with  Illnitrative  Cases,  for  the  use  of  Students. 
By  W.  EDMUND  BALL,  LL.B.,  kte  "  Holt  Scholar  "  of  Gray's 
Inn,  Barrister- at- Law  and  Midland  Circuit.  Demy  8vo.  1S30.  16^. 
"  The  ]>nncii)leH  «>f  tlic  law  are  vcrj'  clciirly  and  c<inc:->t:ly  stnttxi.  * — Late  Journal. 

Bullen  and  Leake.— VtV/c  "Pleadini,'." 

Chitty.— Vide  "Forms."  Foulkes.— TW^  "Action." 

Prentice.— Fwie  "Action." 

Sh  i  rl  ey. —  VuU  "  Leading  Cases." 

Smith's  Manual  of  Common  Law.— ForPractitionepi 
and  Students.  Comprising  the  fundamental  principles  and  the  points 
most  usually  occurring  in  daily  life  and  practice.  By  JOSIAH  W. 
SMITH,  B.C.L.,  Q.C.     Ninth  Edition.     12mo.     1880.  Us. 

COWMONS  AND  INCL0SURE8.— Chambers'  Digest  of  the 
Law  relating  to  Commons  and  Open  Spaces, 

including  Public  Parks  and  Hecreation  Grotmds,  with  various  official 
documents  ;  precedents  of  by-laws  and  regtdations.  The  Statutes  in 
fun  and  brief  notes  of  leading  cases.  By  GEORGE  F.  CHAM- 
BEKS,  Esq.,  Barrister-at-Law.     Imperial  Svo.     1877.  6f.  6<L 

*^*  AU  ttaiidard  Lam  Works  are  kept  in  Stock,  in  law  calf  and  otktr  hindbingu 
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COMPANY  LAW.— Palmer.— Fufe  "  Conv^yanciiiR." 

Palmer's  Shareholders'  and  Directors'  Legal 
Companion. — ^A  Mannal  of  every-daj  Law  and  Practice  for 
Promoten,  Shareliolden,  Direoton,  Seeretanes,  Oredlton  and  Solici- 
tors of  Companies,  nnder  the  Companies'  Acts,  1862  to  1880. 
Thixxl  Edition.  With  an  Appendix  on  the  Conversion  ef  BusineHS 
Concerns  into  Private  Companies.  By  F.  B.  PALMEB^  Esq.,  Bar 
rister-at-Law.     12mo.      1882.  Ne^28.6d, 

Palmer's  Private  Companies,  their  Formation  and 
Advantages  ;  or.  How  to  Convert  your  Business  into  a  Private 
Company,  and  the  benefit  of  so  doing.  With  Notes  on  "Single 
Ship  Companies."  Third  Edition.  By  F.  B.  PALMER,  Esq.,  Bar- 
rister-at-Law.  Autborof  "Company  Precedents."  12mo.  1881.  iVee^2f. 

Th  ri  n  g .— Fide  "  Joint  Stocks." 

CONTINGENT  REMAINDERS.— An  Epitome  of  Fearne  on 
Contingent  Remainders  and  Executory  De- 
vises. Intended  for  the  Use  of  Students  By  W.  M.  C.  Post 
8vo.     1878.  6s,  6d. 

' '  The  student  will  Ond  a  peroaal  of  this  epitome  of  great  vahie  to  him. "— JUnr  Jwmal. 

CONTRACTS.— Addison  on  Contracts.— Being  a  Treatise  on 
the  Law  of  Contracts.  Eighth  Edition.  By  HORACE  SMITH, 
Esq.,  Barrister-at-Law,  Recorder  of  Lincoln,  Author  of  "A  Treatine 
on  the  Law  of  Negligence,"  ftc.,&c.  {Ready  in  December.) 

♦       Fry. — Vide  "  Specific  Performance." 

Leake  on  Contracts. — An  Elementary  Digest  of  the  Law 
of  Contracts  (being  a  new  edition  of  "  The  Elements  of  the  Law  of 
Contracts'*).  By  STEPHEN  MARTIN  LEAKE,  Banister  at- 
Law.    1  YoL    Demy  8to.     1878.  1^  18<. 

Pollock's  Principles  of  Contract.— Being  a  Treatise 
on  the  Greneral  Principles  relating  to  the  Validi^  of  Agreements 
in  the  Law  of  England.  Third  Edition,  revised  and  partly  re- 
written. By  FREDERICK  POLLOCK,  of  Lincoln*s  Inn,  Esq., 
Barrister-at-Law.    Demy  Svo.     1881.  1/.  8s. 

The  late  Lord  Chief  Juatloe  of  S&ffland  In  his  Judsment  In  UttropolUan  Raduap 
Oompanpy.  Brogden  and  others^  said.  "The  Law  la  well  put  by  Mr.  Frederick 
Pollook  In  his  very  able  and  learned  work  on  Oontraota"— IVkc  Tltrnta 
"  Wo  have  nothing  biit  praise  for  tbbi  (third)  edition.    Tho  material  recent  ca8<» 
have  been  added  and  the  -whole  work  ban  been  carefully  revised."— fioftcitor* Von /Mai. 
"A  work  which,  in  our  opinion,  shows  great  ability,  a  discerning  intclleut,  a 
comprohenslTe  mind,  and  painstaking  indus^. "—Xcrt?  Joumai. 
"  Kor  the  purposes  of  the  student  there  is  no  book  eqnal  to  Mr.  PoUodc'a'' 
'^  He  has  socoeeded  in  writing  a  book  on  Contraets  which  the  workinf  lawrer  will  flad 
as  osefol  for  reference  as  any  of  its  predeceasora,  and  which  at  the  same  time  will  fire 
the  student  what  he  will  seek  for  in  vain  elsewhere,  a  ooinplete  rationaU  of  the  la«r,"— 
Law  Magatine  and  Btview. 

Smith's  Law  of  Contracts.  —  Seventh  Edkion.  By 
V.T.THOMPSON, Eaq.,Bani8terat.TAW.   Demy8vo.  1878.  1/.  la. 

CONVEY ANCINa-Dart.~ Fide  «<  Vendors  and  Purchasers." 

Da>Arson*8  Synopsis  of  the  Conveyancing  and 

La"W  of  Property  Act,  1881 ;  with  Index  and  Fonns. 

By  J.  W.  DAWSON,  Solicitor.     1831.  Net,  2a.  6<i, 

Hewitt's  Exposition  of  the  Conveyancing  and 

Law  of  Property  Act,  1881.     By  JOHN  HEWITT, 

SoUdtor.    Royal  12mo.    1882.  7i;  6d. 

"  The  work  contains  some  orifldnal  opiniona"— Xow  21mm,  July  15. 1882. 

"  Evidently  the  provisions  of  tho  Act  do  not  generally  meet  with  the  author's 

appri>hc^un,  and  his  remarks  on  some  of  them  srs  both  caustic  and  amusing,  and  in 

many  cason  Just  enough." — Law  Joamul,  August  12, 18IB2. 

%*  AU  sUundard  Law  Wcrki  are  kept  in  Stocky  in  law  caJf  and  other  hindingi. 
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Harris  and  Clarkson*s  Conveyanolng  and  Imw 
of  PropertjAeCl881 :  wftli&iMteCioa.NoltfMidOo0im 
JMdfUL  §f  W.  MAKOnsa  HABBIEL  XJl,  mfd  TEUXSaB 
CgLuiBg80H,lUL,olIlaeoii^tlM,B«iiilai  ai  Lwr,«d  Itfkww 
of  IQiif^sOoflifi^OMMdfei.    I>«^8vob    1882L  9$, 

■oteiliittii' 

tfSlM. 


Humphry's  Common  Precedents  in  Convey^- 
anefng.  Xogt/Om  with  tba  OottvmiiMifltt  Aoli^  1881-8S;  wad 
tiM  Seltiad  IsBd  Afll,  188%  Ao,  fte,  to  wiiioh  tlw  FkMsdesto  fcM» 
been  ad^iied,  wfth  an  IiitradDo«ioii,  and  TnMal  K&km,  Bmml 
EdUkML  B^  HUGH  IL  HUICPHBT,  ILA^  ol  lineoU't  fia. 
Kiq^  BirittMP  il  Lmt,   Jknj^r^   188S.      (/tiif  fva^f.)  19iL8dL 

Palmer's  Company  Precedents.— -For  tm  in  idrttoo 

to    ComtMuiSM  nibfect  to  the  CompMilM'  Acta,  1862  to  1880. 

Amngea  m  follows  : — Agreements,  Memarand*  imd  Artidee  of 

AModfttion,  Protpectni,  lUtolationa,  Notices,  Certificates,  Debsn* 

tores,  Petitions,  Orders,  Beconstmction,  Amalgamibtion,  Arrance- 

ments.  Private  Acts.     With  Copious  Notes.    Second  Edition.    By 

FRANCIS  BEAUFORT  PALMER,  of  the  Inner  Temple,  Esq^ 

Barrister-at-Law.    Royal  8to.    1881.  It  lOt. 

"  To  thMo  concerned  in  getting  up  oosnpanlee.  the  aanstance  slTen  by  Mr.  Fdmer 

must  be  very  valuable,  becauee  be  does  not  confine  himself  to  care  precedents,  but 

by  intelligent  and  learned  commentary  lights  up,  as  it  were,  each  step  that  he  takes. 

.    .    Thorn  ia  an  elaborate  index."— Law  Jkmet. 

"  To  those  who  are  acquainted  with  the  first  editicm  we  recommend  the  second 
edition  Hs  a  great  improTement." — Late  Journal. 

Ppideaux'8  Precedents  in  Conveyancing.—With 
Dissertations  on  its  Law  and  Practice.  ElsTentk  Edition.  Tho- 
roughly revised  and  adapted  to  the  Conveyancing  and  Law  of 
Property  Act,  1881.  By  FREDERICK  PRIDEAUX,  late  Pro- 
f  esBor  of  the  Law  of  Real  and  Personal  Property  to  the  Inns  of  Comt, 
and  JOHN  WHITCOMBE,  Esqrs.,  Batristers-at-Law.  2  vols. 
Royal  8vo.    1882.  8t  lOt. 

"  The  whole  of  the  Precedents  have  been  revised  by  the  light  of  the  new  Act  with 

discriminating  care The  condseness  and  sdenUflc  predsioii  of  these 

Preoodents  of  the  Future  are  at  once  pleasing  and  startling llie  Valuable 

Dissertations  on  the  law  and  practice,  whidi  have  always  formed  a  feature  at  these 
volumes,  have  been  revised  thoroucrnly,  and  brought  into  conformity  with  the 
varioiu  changes  and  modifications  introduced  by  the  now  Act." — Law  Maffogim, 

%•  All  tiandard  Law  WaritQrthepiHiStock,iH 
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CONVICTIONS.— Pp ley's  La^w  and  Practice  of  Sum- 
mary Convictions  under  the  Summary  Juris- 
diction Acts,  1848  and  1879;  including  Proceeding! 
preliminaiy  and  subBeqnent  to  Convictions,  and  the  responaibilitjr 
of  convicting  Magistrates  and  their  Officers,  with  Forms.  Sixth 
Edition.  By  W.  H.  MAONAMARA,  Esq.,  Banister^t-Law. 
Demy  8vo.    1879.  1^.  4s. 

Tem pier.— Fide  •*  Sranmary  Convictions." 

Wigram.— Fide  "Justice  of  the  Peace." 

CORONERS.— J ervis  on  the  Office  and  Duties  of 
Coroners. — With  Forms  and  Precedents.  Fourth  Edition.  By 
R.E.MELSHEIM£B,Esq.,Barrister.at.Law.  PostSvo.  1880.  12i. 

COSTS.— Morgan  and  Wurtzburg's  Treatise  on  the 
Law  of  Costs  in  the  Chancery  Division  of  the 
High  Court  of  Justice.— Being  the  Second  Edition  of 
Morgan  and  Davey's  Costs  in  Chancery.  With  an  Appendix, 
containing  Forms  and  Precedents  of  Bills  of  Costs.  By  the 
Right  Hon.  OEOROE  OSBORNE  MORGAN,  one  of  Her 
Majesty's  Counsel,  He?  Majesty's  Judge  Advocate  General,  and 
£.  A.  WURTZBURG,  of  Linooki's  Inn,  Esq.,  Barrister-at-Law. 
DemySvo.    1882.  30«. 

'*  Cannot  fail  to  bo  of  use  to  aolidton  and  their  Chancery  managing  dLorks."— Zaw 
Tiiaa,  July  »,  1883. 

Scott's   Costs    in  the    High    Court   of   Justice 

and  other  Courts.    Fourth  Edition.    By  JOHN  SCOTT, 

of  the  Inner  Temple,  Esq.,  Banister-at-Law,  Reporter  of  the  Com- 

mon  Pleas  Division.    Demy  8vo.    1880.  1^  6$. 

**  Mr.  Scott's  introductuiy  notes  are  very  usaful,  and  the  work  is  now  a  oompendlun 
<m  the  law  and  practice  regarding  costs,  as  well  as  a  book  of  precedenta."— Iaio7Vm«. 

Scott's  Costs  in  Bankruptcy  and  Liquidation 
under  the  Bankruptcy  Act,  1869.  Royal  12mo. 
1873.  Net,  St. 

Summerhays  and  Toogood's  Precedents  of 
Bills  of  Costs  in  the  Chancery,  Queen's 
Bench.  Common  Pleas,  Exchequer,  Probate 
and  Divorce  Divisions  of  the  High  Court  of 
Justice,  in Conveyandnir,  Bankraptcy,  the  Crown  Office,  Lunacy, 
Arbitration  under  the  Lands  Clauses  Ccmsolidation  Act,  the  Mayor's 
Conrt,  London;  the  Comity  Courts,  the  Privy  Council,  and  on 
Passing  Residuary  and  Succession  Accounts  ;  with  Scales  of  Allow* 
ances  imd  Court  Fees,  the  Law  Society's  Scale  of  Commission  in 
Conveyancing  ;  Fonns  of  Affidavits  of  Increase,  and  Objections  to 
Taxation.  By  Wm.  FRANK  SUMMERHAYS,  Solicitor,  and 
THORNTON  TOOGOOD.    Fourth  Edition.         {In  preparation,) 

>A^ebster's  Parliamentary  Costs.— Private  Billa, 
Election  Petitions,  Appeals,  House  of  Lords.  By  EDWARD 
WEBSTER,  Esq.,  of  the  Taadng  and  Examiners'  Office.  Fourth 
Edition.  By  C.  CAYANAGH,  Eso.,  Banister-at-Law.  Author 
of ''The  Law  of  Money  Securities."  Post  8vo.  1881.  20«. 

**  This  edition  of  a  well  known  work  is  in  mat  parta  new  pubUoation :  and  it 
contains,  now  printed  for  the  first  time,  the  Table  of  Fees  charged  at  the  Houoe  of 

Lords We  do  not  doubt  that  Farliamentary  agents  will  find  the  work 

eminently  UBeful."— low  /ovmoZ 

*^*  All  itandard  Law  Works  are  kept  in  Sioek,  in  laweaffandolher  hindingt, 

A  fi 


COUNTY  COURTS^ Pitt- Lewis'   County    Court    Prac- 
tice.—A  CotnpUta  Praotioe  of  thsOannty  Court*,  incladiiig  Ajlmi- 

'  raitj  Kod  fl»nkraj>tey,  mulxidjing  the  AcM,  Rnlea,  Forms  nod  Co>k, 

with  AildiCicnml  Foniia  lUu!  a  F\ill  IsiKX.      Second  Kdititm,  con- 

I  iBUiiiig  the  County  Coarta  {Costa  and  SsliirieBi  Ai't,  ISS2,  and  the 

Importuit  L^rieltttion  (an  to  Slimed  Womeu's  I'rv^rty,  KlU  of 

Sale,   Inferior  Coiirta  JiidgiuentB,  kc.  *c.)  of    tho  Sbbmou,  13S2. 

I  Bj  G.  PITT-LEWIS,  ol  tha  Middle  Tan^-le  and  Wertam  CbcniC. 

I  ^q.,  BArmCer-at-Luw,  aometime  Holdar  of  tbs  ijtudentihip  of  tki 

Foot  Ions  of  Court,  MtiiMed  by  H.  A.  Ds  Coltar.  of  the  Middk 

Temple,  Esq.,  Eairiater-»t-L«w.  InSvola,  Demy  Bvd.  {Intitprea.) 

"Tbe  iRtfl  Lord  Chiaf  JiutiM  o(  England  in  his  writton  jvdgiDEiit  ii 

'  Asratf  V.  Taylor,  laj).  'The  law  a«  to  tha  diflarBQOi    ttatwaan  nt-aff 

Mil   oonn tec-claim  is  correctly  etatad  by  Hr.   Pitt-Lewii,  in  hii  mj 

B»e{nl  work  on    Connty   Camt    Practice.'" — Sea    Lau   Tinct   RrptwU. 

Ort..ber  Iti,  ISSO,  p.  204.     Mr.  JnstiCB  Fry  ia  BeJdntl  v.  XaiUatid  «1» 

eilei  Bud  approvea  the  some  pasiSKS.— ^ee  L.  R.,  Chancery,  /ixK,  19S0. 

"  It  U  vary  ctoarly  wiitteo.  and  ii  alwayipruticaL     .     .    .    Isllkaly 
to  besome  the  itandard  Coonty  Cout  praotio*." — S«litUort'  JvuntaL 
"  Obo  of  th«  bMt  booki  ol  pr>ctle«  whlob  i*  to  ba  fannd  ia  our  ligil 


By  WIUiUM  BKUCH,  Em).,  E 


and  Stipendiary  Magistrata  for  Uia  Borongh  of  Leeili.    Bnjal  lima. 
1878.  iL  lU  Sd. 

Roscoe's  Digest  of  the  La^w  of  Evidence  in 
Crlmlnai  Cases.— Nfaitli  Btfitfam.  Bj  HOBA.GE  SMITH, 
Siq.,Baiibter-at.L»«.    BoyallSmo.    187S.  ILII1.M. 

Rijsseli's  Treatise  on  Cplnaes  and  Miadamea- 
nors.— FtfA  Edition.  Bj  BAHJJZLi  PRENTICE,  Si^,  one  of 
Hutt^a^aOoana^  8  nh.  Vojtii^o.  1337.  fiL  16*.  M. 
IT  Pigaal  et  Crimliial  law  e— Id  —  peaatbly  bO|ia  la 
r  Jama  JWt  a»J>M'i  M/mA  i»  AmUaUm. 


tathcoaDisNoaaB 

Shirley  ._    __ 

SHIKI.ET  SHntLBY,  AtA.,  Eaq.,  BaaJater-at-Law.  . 
"  Leading  Cims  made  Ean,"  a^rtad  by  C.  M.  &TKT*™' 
B.C.L.,  Eaq„  BarnBter-at-lAw.    Dsmy  Bro.    1860. 
■■  As  a  primary  inmxluctloD  tn  Crtmlnal  Law,  It  vUl  be  toind  n 
■tudenta.''— £aE  BtuOmt^  Jeunal. 

DECREES.— Seton.—  Fidt  "  Equity." 

*«*  All  tiandard  Lav  Woria  art  t^  in  Staek,m  lau  calf  and  otha- biadngi. 
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0IARY«-^La>vyex^8  Companion  (The),  Diary,  and  La^v 
Directory  for  1883.— For  tho  nae  of  the  L^al  Frofeadoo, 
Fablio  Companiei,  Josticas,  Merchants,  Estate  Agents,  Auctioneer^ 
*a,  kc  Edited  b^  JOHN  THOB£PSON,  of  tiie  Inaev  Temple, 
Esq.,  Bamster-at-llftw;  and  wmtains  Costs  in  Conveyancing  and 
boainess  other  than  in  aaj  Action,  Court,  or  Cluunbers,  General 
Charges  in  CouTeyanoing,  before  1st  Janua^,  1883 ;  a  D^g^est  of 
Useful  Decisions  on  Coats ;  Monthly  Diary  of  County,  Local  Govern- 
mflBt,  and  Parish  Business ;  Oaths  in  Supreme  Court;  Summary  of 
LsgiiOation  of  1882;  Alphabetical  Index  to  the  Ptaotiflal Statutes;  a 
Copious  Table  ol  Stamp  Duties;  Legal  Time,  Litersst^  Discount, 
Lkoome,  Wages  and  other  Tables  i  Probate,  Legacy  and  Succession 
Duties ;  and  a  variety  of  matters  of  practical  utility.  Publish  id 
AjnUALLJ.    Thirty-seventh  Issuei  {Now  ready.) 

Contains  the  most  complete  List  published  of  tiie  EngHsh  Bar,  and 
London  and  Country  SoUdtocs^  with  date  of  adnusrion  and  appointments, 
and  is  issutd  in  the  following  forms,  octavo  sise,  strongly  bouna  m  doth : — 

«.    d, 

1.  Two  days  on  a  page,  pUin 5 

2.  The  above,  nmBLiAViD  for  Attindahobb 
8.  Two  days  on  a  page,  ruled,  with  or  without  money  columns 
4  The  above^  ismuuTSD  f or  AumDABOB . 

5.  Whole  page  ftir  each  day ,  plain 

0.  Tbm  above,  zhzbliavid  for  ArmmiJicn 

7.  Whole  page  for  eadi  day,  ruled,  with  or  without  money  cob. 

8.  The  above,  OTMBiMLTrnD  for  AnsfDAiroEi  • 

9.  Thieedays  on  a  page,ruled  bine  ttnes,  without  money  cols. 
ni  Dimry  etnUain$  memoranda  of  Legal  Butinest  throvgk&ui  <le  Tear, 

"  An  *rr«^ii^f^  woric."— flkt  Tkmm, 

"  A  pnblkatton  which  has  lone  ifo  Mened  to  Itsdf  the  tvroar  of  tte  vroAsikm,  and 
which,  as  herstofbre,  Jurtiflss  hj  Its  contsnta  the  title  Msomed  by  If-^w  JoumaL 

"GtatalBs  all  th«  nfcnnatMm  which  ooold  be  looked  tat  ta  luch  a  wor^aad  gives  it 
in  a  moat  oonTeniant  fbrm  and  vorx  oon^etaly.  We  may  iiiihiwititimly  leernnmend  the 
work  to  oar  readan.**— ^SbZtdtort*  JournaL 

«*TlM  *  Lawyaf'B  Oompanion  «mI  Dlaiy'  fa  a  book  that  onght  to  be  la  the  posMMion  ot 
afaty  lawyeiv  aad  of  evafy  man  of  bnrinoaiu'* 

**Tbe  *  Lawyer'a  Companioii '  ii^  indeed,  what  it  ia  called,  fbr  it  combinai  everything 
rtqniied  Ibr  nfennoe  in  the  lawyn'B  of&ea.*— £aw  Timet. 

^'  It  ia  a  book  witlioat  which  ao  lawyer'a  Mbrary  or  of&oa  can  be  oompieta."— /rM 
Lum  Timm. 

"This  work  has  attained  to  a  oompletcnoaa  which  ia  beyond  all  praiao.**— Jfom^ 

DICTIONARY.— Student's  (The)  Pocket  La-w  Lexicon, 
or  Dictionary  of  Juriapradenoe.  EiT)1alning  Tadinieal  Words 
and  Phrases  used  in  Eoglish  Law,  together  with  a  Literal  Tnmslation 

of  Latin  Maxims.    Fcp.  Svo.    1882.  6«. 

"  A  wonderful  little  legal  Dicttonarv."— /aciw^MiMr'a  Law BtudmUT  /ommit. 

"  A  Tory  handy,  compTete,  and  uaeful  little  inak."S<uuniaif  Benew,  Afrll  8,  IS&L 

'WnSinon'B    Law    Lexicon.— A  Dictionary  of  Jxudspm- 

dence,  explaining  the  Teohnical  Words  aad  Phrases  employed  in 

the  sevttal  Departmenta  of  English  Law;  including  the  varioua 

Legal  Terms  used  in  CommerciiU  Tnmsaotiana.    Together  with  an 

Explanatory  as  well  as  Literal  Translation  of  the  Latin  Maxims 

contained  in  tiie  Writings  of  the  AT>wi«wt  jmd  Modem  Commentators. 

Sixth  Edition.     Enlarged   and  revised  in  accordanca  with  the 

Judicature  Aets,  byJ.  8H1BESS  WILL,  of  the  MkUle  Temple, 

Eeq.,  Barrister-at-Law.    Super  royal  8to.    1876.  2/.  St. 

"  No  law  library  la  complete  witboot  a  law  dUAtooarv  or  law  laxioon.    To  the  pracd- 

tionar  it  ia  alwaya  uaafnl  to  have  at  hand  a  book  when,  in  a  small  oompaaa,  he  can  find 

aa  iinileaariiin  ii  terms  of  infrequent  oeennrenoe,  or  obtain  arefereoco  to statnieeoo  mout 

sabjects,  or  to  books  wherein  particnlar  labjecu  are  treated  of  at  full  lenetb.**-- laio  Tima^ 

*«*  AU  tUMdard  Law  Workt  arc  kept  in  Slocks  in  la/w  calfw^d  other  hindinffg. 

A  i 


If 


CflMte^tnOmx,  to  all  tlis  nmporfmA 
faifc>-iwilCtoirtiol%rflyiiliJii  K^b  Whf 


to  tt»  4rtv  if 
WnUAM  WRAMK  JONn^  BLOLLb,  BLJl, 
jQIWikKD  HIBSi;  BLCSXb^lfJLrbiaioC  riinlrt 

r   lk«  Vlto  InkMitqr 
if  att  tMNmlMliitfiV  HA  BMWflM  at 

YUmm.il  It  iAMillf«fnMnllM.iai  villit 
ft  itli  — riMif  1y  wpiilrf  Ifctt  lit 
fItMkylktM 

QodefW>i^F3ib  « 

Notanda  Digest  in  I^k^^  Bguttyt  Bankraptay, 

Admiralty.  Divorce,  and  Probata 

H.  TUDOB  BODBAM,  if  *t 

OBSENWOODIp  d  IlMoWr  r 
TtM  ghriML  187S to Igyiiwiiwii^ fciW li— il,  JHUlUaL 
Btttol^v^  SalH,  te  a»  jMH  1S77, 181%  lil%  IMI^  Hd  U8U 

lAfiidnc.  JMLmIUU 


Dllto  dittos  for  ISaSL     B^  H:  TUDOB  BOBBAM  ind  &  W.  B. 
MANBON^Bmiil,] 


OBT, Bmwl, Btiiiilai  it-LMr,  nteOoff  i 

«  AdlMlvt  dbBv  te  ii— ttai  ii  ywfBtiC  ^Mmk  Irnkm^. 
iMMl  niilieiltiiiii  jMjriii  ii  alfwt  JM^SU 

*«*  The  umilMni  m  l«Md  mgnbify  tftHy  ■Itiftlo  wmUL 

Etch  number  oonttins  a  oonciie  tmlTib  of  erery  CMe  reported 
In  the  Xow  RmrU^  Lom  Jowrmal^  ITeeUy  JSeporfar,  Lem  Time^  and 
the  /ritik  LamtUpcrU^  up  to  and  inolnding  the  caaea  contained  in  the 
parte  for  the  current  month,  with  reference!  to  Tezt-booka»  Statatei^ 
and  the  Law  Reports  Ckmeolidated  Digett,  and  an  aipbabbiical 
VDXZ  of  the  sabjeote  contained  nr  xaoh  vumbib. 

Odgers.— Kuie  "Libel  and  Slander." 

Pollock.— F»d«  •*  Partnoirijip.'' 

Ro8Coe.—Ft(ie*< Criminal  Law*  and  <*indFriae.*' 

DISCOVERY.— Hare's  Treatise  on  the  Discovery  of 
Evidence.— Second  Edition.  Adi4;»ted  to  the  Prooedoze  In  the 
High  Conrt  of  Jnetloe,  with  Addenda,  containing  all  the  Beported 
Caees  to  the  end  of  187d.  By  SHEBLOCK  HABB,  BaRkter«t> 
Law.    PofltSTo.    1877.  ISc 

*«The  book  to  a  naefta  contrtbatlon  to  our  ttzUbooks on  pcMtfee.**— AolMtot^ 
*'  We  cMi  tpaak  In  taraa  of  cordiil  xnim  of  the  manaor  tn  wMeh  tfa«  new 
bM  been  wonod  ioto  tbo  old  matwiii.     ...    All  the  toctioiit  voA  orden  < 
loflaUtioii  MO  riflwrod  to  in  the  text,  a  tjraopoii  of  raoont  ohm  le  gi^aa,  ead  a  food 
Indez  oompletoo  the  folame."— low  fimm. 


oompletoo 
Seton.— Fide  «  Equity." 
OlSTRJCTRI^QISTRIES.- Archibald.— Ftde  "<  Judges'  Chamben 

V  ^^ 9iandM^  Law  WorUtmltilptin  Sloek^inlam^ 
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DIVORCE,— Bro>;vne'8  Treatise  on  the  Principles 
and  Practice  of  the  Court  for  Divorce  and 
Matrimonial  Causes:— With  the  Stotatet,  Rnlat.  Fees 
and  Forms  relftting  thereto.  Fourth  Edition.  (InduiUug  the 
Additional  «nd  Amended  Rules,  July,  1880.)  By  GEORGE 
BROWNE,  Esq.,  Barrister-at-Law.    Demy  8to.    1880.  IL  4t. 

"  The  book  is  a  clear,  pntctioal,  and,  ao  far  as  we  hare  beea  able  to  test  it,  accurate 

exposition  of  dlroroe  law  and  procedure."— SMtciton*  Journal, 

Haynes.— Fuie  "Leading  Cases.'* 

DOMICIL.— Dicey  on  the  Law  of  Domicil  as  a  branch 

of  the  Law^  of  England,  stated  in  the  form  of 

Rules.— By  A.  V.  DICEY,  B.C.L.,  Barrister«t-Law.    Author 

of  *'  Rules  for  the  Selection  of  Parties  to  an  Action."    Demy  8vo. 

1879.  18«. 

"  The  practitioner  will  find  the  book  a  thoronghly  exact  and  trustworthy  sommaiy 
of  the  present  state  of  the  law."— 21k«  Ifytetaiar, 

EASEMENTS.— Goddard's  Treatise    on   the    La^v    of 

Easements.— By  JOHN  LETBOURN  GODDARD,  Esq., 

Barrister-at-Law.    Second  Edition.    Demy  8va    1877.  18«. 

"  The  book  is  isTsluable :  where  the  cases  are  dlent  the  author  baa  taken  pains  to 

asoertain  what  the  law  would  be  if  brought  into  (toestloo.**— loif  Journal 

"  Nowhere  hsa  the  sabj«ct  been  treated  eo  exhanstiTtlj,  and,  we  maj  add.  eo  eoientlll- 
oally,  es  bf  Mr.  Ooddard.  We  recommend  it  to  the  most  careful  study  of  the  law  stndsat, 
as  well  as  to  the  librarj  of  the  practitHmer."— lew  Tbum. 

ECCLESIASTICAL  LAW.— Dodd's  Burial  and  other 
Church  Fees  and  the  Burial  Act,  1880 :— With 
Notes.  By  J.  THEODORE  DODD,  MJL,  Barrister-at-Law,  of 
Lincoki's  Inn.    Royal  12mo.    1881.  4s. 

Phillimore's  (Sir  R.)  Ecclesiastical  Lav\r.  —  The 
Ecclesiastical  Law  of  the  Church  of  England.  With  Supplement, 
containing  the  Statutes  and  Dedsions  to  end  of  1875.  By  Sib 
ROBERT  PHILLIMORE,  D.C.L.,  Official  Principal  of  the  Arches 
Court  of  Canterbury  ;  Member  of  Her  Majesty's  Most  Honourable 
Privy  Council.    2  vols.    8to.    1878-76.  8^  7«.  dd. 

*«*  The  Supplement  may  be  had  separately,  price  4s.  6<i.,  sewed. 

ELECTIONS — Brovvne  (G.  Lathom.)— Fide  ''Registration." 

FitzGerald.— Fids  -BaUot." 

Rogers  on  Elections,  Registration,  and  Election 
Agency. — Thirteenth  Edition^  including  Petitions  and  Muni- 
cipal Elections  and  Registration.  With  an  Appendix  of  Statutes 
and  Forms.  By  JOHN  CORRIE  CARTER,  of  the  Inner  TemfUa, 
Esq.,  and  Midland  Circuit,  Barrister-at-Law.    Royal  12ma     1880. 

U12«. 

"  Petition  has  been  added,  eetting  forth  the  prooedure  and  the  decisions  on  that 
subject;  and  the  statutes  paseed  since  the  hist  edition  are  explained  down  to  the 
Parliameutary  Elections  and  Corrupt  Practices  Act  (1880)."— 7^  Tbnu. 

'*  We  have  no  hesitation  in  commending  the  book  to  our  readers  as  a  useful  and 
adequate  treatise  upon  election  law.**— <8Midlor>'  JommaL 

"  A  book  of  long  standing  and  for  information  os  the  common  law  of  elections,  of 
which  it  contains  a  mine  of  extracts  from  and  references  to  the  older  authorities, 
will  always  bo  reeorted  to.**— Xaw  Journal 

EMPLOYERS'  LIABILITY  ACT.— Macdonell.—  Ftce«  <«  Master  and 
Servant" 

Smith.— Fide  "  Negligence." 

ENGLAND,  LAWS  OF,— Bowyer.— Fids  "  Constitutional  Law." 
Broom  and  Hadley.—Fsds*' Commentaries." 

Chitty's  Equity  Index.— Fkfe" Digests." 
AUitandard£MwW€rhiar€J^in8to€k,ii^Umcalfmidoii^lnndm 


•  • 


u 


EQUITY.  OKd  Vide  CHANCEHr- 

Seions    Forms    ot    Decrees,    Judgmente,   nnd 
Or-dei-B  in  the  HighCoun  of  Justice  and  Coui^B 

of  Appeal,  hiving  mpecial  refemun  tutbe  CluacCTy  Hiviioaa, 

with  Pr&ttical  Noti^     Fourth  Edition.    By  R.  H.  LEaCH.  Em.. 

Sesior  Kegirtrai  of  Ihr  Cbancery  Diriaion  ;    P.  O.  A.  %1I,tlAMS, 

of  tbo  loner  Tomple,  E»q. ;  and  the  Ltle  IL  W.  MAY,  Bw). ;  «k. 

OHided  by  JAMES  RASTWICE,  of  Liaouln'*  Inn.  E«q^  Banw«an- 

at-L>w.    2  vnk.  in  3  put&     Rofftl  Stol    1877—79.  It  IOl 

*.*  YoL  IL.  Put*  1  ud  2,  aefUMbiy,  prioa  auih  II.  IS*. 

"nuKdltonof  thlHoew  «dlllnn  of  artiiniluM  i  u  mueh  inaltlBr  whM  la  »l»ii»t  If 

■MiAinhlUIf.uIiuianllDnlnlnbciata.  tu1n«ilic«taiir4m>tai(i(Ui<tt'anU«t 

'■ill  Inn  inif  111!  Ill Tlj  I il  tti mil  iifHiilrtnl  iliiiMiiiii  ■iiTTIIini  111   li 

j»Uf  Mlt^Me«rWliwd.aiii»>«oMlii«iimdiiin*l— wliiiBLi  tnaW«riMM.    ■ 
Bwv  CHIi  be  D^  doubt  thAt  in  abook  Of  pncdce  UkeB0lijai.lt  hnnu^  nun  InqurtftDt 
to'baBhUtBHaiitaacDwhittthsUw  1>  thirn  to  know  how  K  hu  bucams  irtU  U  t< : 
mA  tbv  Utton  hare  arldaotif  bkaa  gnta  jAina  to  cany  oitC  thla  pftudple  la  [bv- 
'MbUui  tiu  I»r  oa  lUh  dliUon  ol  Ibetr  litn-m  lu  Iboir  Tmdea.-—Tki  Wmh. 

"oTUllluatlliiBHiif  ■Brton'thtebtfaebort.    .    .    .    Wa  an  Iwdlf  (iicak  tw 
Mrii>TBf^iadMtoyMidtoUllteMwhiahhM»bambn«»w«iiliin  tlie  prmntluD 

^  -"Sow^boohlaljtforaweaBMto:  boi 


*n  In  mtiira,  md  «ibaii 
dotatta,  lljmiani*  >U  tba 
1b(  otB-m  puflsi.  !■  a  n. 

SmltVs    Manual 


ig  the  FrndameiitA] 
Principlei  nnil  the  point*  of  Equity  nmiiliy  occuiring  ik  G«nH»l 
Pmcties,      By  .lOSIAH  W,   SMITH,  RC.L.,  Q.C.      nirteeDlb 

EdittoD.    ISma.     ISSO.  12a.  6d. 

"TlKrFlana  dlafnilsiag  lb«  tnilh ;  IhspropirsiodaUuBllllibeok  la  tc  liuB  in  pigo 


Snnith'B  Practical  Exposition  of  the  Princlplas 

of  Equity,  illustrfttmJ  X>y  the  Leiulinu  Decisinnn  therBoc.  For 
the  use  of  Students  and  Prnctitinneni  By  H.  AKTHUR  SMITH. 
M.A.,  LX..B.,  of  the  Middle  Temple,  Eeq.,  Biiitk«r-tt-l^w.  Den^ 
Svo.     1SS2.  SO*. 

"Ian.  modomlcly-Blicd  Tolumo,  bucL  u  no  liwjar  who  hua  hli  own  mdimnt"™  in 
ilBW  tunld  ohjMt  to  '  read,  muriE,  lenm,  and  Inwardly  dlgeat.'  Mt.  Bmtth  h 


nctlrondlo  diis  ordorall  tfae  fandamait*!  prtiutjilaa  Hhnlldatand  brCaurta<rf 

Equity,  ahovlaB  Lk>w  Ihcy  bavo  by  recant  uuofituv&t  MVtJ  o^rnaltad  on  tha  Ccnunon 
Lair,  uud  carefully  alvtnlulng  hum  overlaylag  hia  aubfect-nuttor  with  muUElUliiuii 
dolnUi  of  practice  which  might  lond  to  oonfuao  and  JK^rtlfy.  .  .  .  WrWngMho 
don  for  practlnlng  lavyen  and  itudanta,  be  »aa  plainly  aiuagb  that  wbat  aucb 
inujilD  leAiit  to  kii4'w  in,  what  thlo^  are.  not  what  tbay  have  baan,  or  how  tiiey  eama 

raQArkiLblo  book,  coutAlninff  io  a  ranaonahle  apacb  more  infocmatliici.  and  that 
bcttisr  nnrnuFod  ond  conveyed,  than  aliniiataDyotbarlaw  book  of  remit  tfanea  lAkk 
biu  come  imder  our  uutlL:e.".~SalHrtla|r  Bniiii,  July  S,  1882. 

EXAMINATION  cu ID ES_ Bedford's   Guide  to  the   IVo- 

llnntnary  Examination  for  SoUeltorB.— Voatii 
Edition.    13IDD.     1874.  JftkU. 

Bedford's  Digest  of  the  Prellmln«ry  Examina- 
tion QuestlonB  In  Latin  Gpammar,  Arith- 
metic, French  Grammar,  History  and  Geo- 
graphy, with  the  Anawen.  Se(](MdSdiaon.I>em7»Te.  less.  ISa. 

Bedford's  Preliminary  Guide  to  JL^Un  Gram- 
mar.—iZmo.    1872.  AH  St. 

Bedford's  Student's  Guide  to  Smith  on  Con- 
tracts. Demy  Svo.  1S7B.  tt.  M. 
*.*  All  ttandanl  Lam  Wcrit  art  itpt  in 
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EXAMINATION  GUIDES.- 

Bedford's  Final  Examination  Guide  to  Bank* 

ruptcy. — Fourth  Edition.  {In  preparation.) 

Bedford's  Student's  Guide  to  the  Eighth  Edition 

of  Step  lien's  New  Commentaries  on  the  La^ws 

of  England.— Second  EditioiL     DemySvo.     1881.  I2t. 

"  Here  is  a  book  which  will  be  of  the  greeteet  Mrvioe  to  etudenta.  It  reduoes  the 
*  Commentaries '  to  the  f  onn  of  questfon  and  answer  ...  We  most  also  give 
the  author  credit,  not  only  for  his  selection  of  questions,  but  for  his  answers  thereto. 
These  are  models  of  fulness  and  copciseness,  and  lucky  will  be  the  candkirtie  who  ma 
hand  in  a  paper  of  answeTs  bearing  a  close  resemblance  to  those  in  the  wock  before 
us." — Ltm  Journal. 

Bedford's  Final  Examination  Digest :  containing  » 
Digest  of  the  Final  Examination  Qnestioos  in  matters  ol  Law  and 
Pzocednre  determined  by  the  Chancery,  Queen's  Bench,  Common 
Pleas,  and  Exchequer  DivisioDS  of  the  High  Court  of  Justice,  and 
on  the  Law  of  Real  and  Personal  Property  and  the  Practice  of 
Conveyancing,  with  the  Answers.    8yo.    1879.  18t. 

"  Win  furnish  students  with  a  lar^ge  armooiy  ot  weapons  with  which  to  meet  the 
attacks  of  the  examiners  of  the  Xnooiparated  Iaw  Booiety.*'— loif  Tkmm 

Shearwood's  Law   Student's  Annual.— Containing 

the  Questions  with  Answers  to  the  Solicitor's  and  Bar  Examinations 

(Michaelmas  Term,  1881,  to  Trinity  Term,  1882,  indunive),  with 

Remarks  and  Comments.    A  list  of  Books  suggeatod  for  Students, 

the  Rules  for  the  Solicitors'  and  Bar  Examinatioos.  1888,  and  the 

Scholarships,  etc.,  at  the  different  Inns  of  Court,  Cases  and  Statntes, 

Extracts  from  Law  Students*  Debating  Societies,  and  a  subject  for 

Prize  Essays.     Edited  by  JOSEPH  A.  SHEARWOOD,  £k]..  Bar- 

rister-at  Law,  Author  of  *'A  Condse  Abridgment  of  Real  Property," 

and  of '' Personal  Pn^Mrty,"  etc.    Demy  8va     1882.  6*. 

Sheairwood's  Student's  Guide  to  the  Bar,  the 

Solicitor's  Intermediate  and   Final  and  the 

Universities  La^Ar  Examinations.~With  Suggestions 

as  to  the  books  usual^read,  and  the  passages  therein  to  which 

attention  should  be  paid.    By  JOSEPH  A.  SHEARWOOD,  RA^ 

Esq.,  Barrister-at-law.    8Ya    1879.  5$.  6d. 

*'  Aay  stoeent  of  average  IntdUmee  who  eonselentioasly  Mloirs  ttie  path  and  obsys  the 

1 1  isi  I  sill  Inns  gtren  htm  fe^  the  amhor,  used  aoft  faar  to  prsseitt  himself  ss  a  candidate 

for  anj  ot  the  mraminatlnns  to  whidi  this  book  is  intendsd  ss  a  guide.**— low  JottmaL 

EXECUTORS.~Macaskie's  Treatise  on  the  Law  of 
Executors  and  Administrators,  and  of  the  Adminis- 
tration of  the  Estates  of  Deoeased  Persons.  With  an  Appendix 
of  Statutes  and  Forms.  By  STUART  CUNNINGHAM  MA- 
CASKIE,  of  Gray's  Inn,  Esq.,  BarriBter>at-Law.  8va  1881.  10s.  6d 
"  An  able  sunuuory  of  the  law  of  administration,  now  fonning  one  of  the  sab|ect8 

set  for  the  general  examination  for  call  to  the  bar.** 
"  Students  may  read  the  book  with  adrantage  as  an  introduction  to  *  Williams.'  and 

by  practltionerB   not  possessing   the   larger  work  it  will  undoubtedly  be  lonnd 

usefuL**— £(i>9  JoumuL 

^Villiams'   La^w  of   Executors  and   Adminis- 

trators.~By  the   Rt.    Hon.    Sir    EDWARD   VAUGHAK 

WILLIAMS,  late  one  of  the  Judges  of  Her  Majeaty's  Conk  of 

Common  Pleas.    Eighth   Edition.     By  WALTER  vAUGHAN 

WILLIAMS  and  ROLAND  VAUGHAN  WILLIAMS,  SsquL, 

Barristexa-at-Law.    2  vok.     Boyal  8vo.    1879.  32. 18t. 

"  A  treatise  which  occupies  an  unique  pecitieii  and  which  is  reoognlsad  by  the 

Bendi  and  the  profession  as  having  paramount  authorllgr  in  the  domain  ol  law  with 

whleh  it  deals.'^-low  Ju^ntmL 

FACTORY  ACTS.'Notcutt'e  La^w  relating  to  Faetories 

and  Workshops.    Second  Edition.    12mo.    1879.         9j. 

*«*  AU  ttandard  Lavf  Warbt  art  kept  in  Stock,  in  law  calf  and  o^er  Undingt, 


•1 

i 


FARM,  LAW  OF.— Addison ;  CooKa^TUt    ^ 

Dixon's  Law  of  the  Farm.— AIMcMtaf 

with  Ibe  Law  t'f  ■     ~  ...----- 


HESRY  PKBKDIS,  tm^  ] 


BOM  JUDOMMTt*— PtogottTs  Forwiaa  Judgmoots 
th«lr«ffeot  m  th«  Sngllflli  Couru.  Tlw  Kiu^i«b 
r>octrtn&     D«flnM«s.    Judgmants     In     Ram. 


-    "Ifc  Pl»p«t,  laMtirwit     il  II  i.tHngiliigiltM  ■— <«MJi»M* 
■wUb*9kBdtloI>d«bnA«>lBi»  maHliiKBri  itiiil  M  »wl»  Ml 


Praetloal 


Chltty's  Forms  of  Praetloal  ProceMUngs  in 
tha  Quaan's  Baneh,  Common  Plaas  ana  Bx- 
ohacjuar  Dhrlstona  of  tha  High  Court  et  Ju»> 
tlea:  wWt  NotM  omt^tOam  th*  »■*■!».  Ibd«  Md  PimMw 
Whateg  th«wto.  Brnaa  MMoa.  Bgr  THOa  WXLUB 
OHTPTY,  Ek}.,  BMTlrtgr«t-L>w.    Daaj  Sm.    18TS.  IL  18*. 

Daniell's  Forms  and  Precedents  of  Proeead- 
Ings  m  the  Chancery  Division  of  the  High 
Court  of  Justice  and  on  Appeal  theref)*oni ; 
with  DbnrtktIoQS  and  Note«,  lormlsg  k  oompleta  gvlds  to  tiM 
Pnotioa  of  the  Choicer;  DIvidoD  of  Uie  mgh  Carat  and  of  the 
Conrti  o[  Appeal.  B«ing  the  Third  Bditioo  of  "  Dkniell's  ChuuaT 
Tornw."  By  WILLIAM  HENRY  UPJOHN,  E«q,  o(  Gimj^ 
Inn,  &c.,Ju:.    Demy  8 TO.  1879.  iL  2m. 

•'  Mr  Upjohn  hu  mtoml  tlit  •olun  of  ChuMiT  Fmna  to  tha  plua  It  baU  iK^an 
Uie  rneont  chuigH,  u  «  tnutworthj  ud  eomplet*  ooUccdoe  of  pnodMiti.'' — laUiltm  f 

'■Bo  BtnftilfiClKDotliicnpoftbtutboriClta.ioolHil]'  ud  ooncitdr  an  tbi  BOMS 
opnaiad,  Uuu  n  hiTOtDimd  ItofHDinoli  nlnaailhaordliiWTtAitbookaoa  ttaa/sll- 
Mtnn  Acta,  II  will  be  u  aHftd  a  vork  ta  pnoUUoiitn  at  W««iiliunr  aa  llwUlhatB 
UwM  In  Unoola  %  !»■.''—£»•  fiiMi, 

FRENCH  COMMERCIAL  LAW.-Golrand.-Fi(i.  "COTnmeidJIjw." 
MIQHWAYS.-Baker's  Law  of  Highways  In  England 
and  'Wales,  IncladiDg  Brldgaiud  LooomotlvM.  CtanpMag 
k  mccinct  code  cf  the  ierenl  povidmu  ncdn'  each  head,  tha 
atatqtea  at  length  In  mi  Xmeai&i;  with  Note*  of  CaMS,  Fcnu, 
and  copioua  InJex.  By  THOMAfI  BAKER,  □(  tha  Innw  Tcmptg^ 
Ew].,  Baniater-at-Law.    Boyal  13mo.    18S0.  IEj: 
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HIGHWAYS. -«>««««««. 

"Thla  is  distinctly  a  well-planned  book,  and  cannot  fail  to  be  uaefuL  not  only  to 
lawyers,  but  to  thoae  who  may  bo  locally  engaged  in  the  management  of  nig^ways." — 
Law  Journal. 

"  The  general  plan  of  Mr.  Baker's  book  ia  good.  He  groups  together  condensed 
statements  of  the  effect  of  the  proTislons  of  the  different  Uigaway  Acts  relating  to 
the  same  matter,  giving  in  all  cases  references  to  the  sections,  which  are  printed  in 
full  in  the  appendix.  To  each  condensed  section,  or  group  of  sections,  he  appends  a 
note,  stating  conclsoly  the  effect  of  the  decisions." — SMeUonf  JoumaL 

Chambers'  Law  relating  to  High'ways  and 
Bridges,  being  the  Stotates  in  full  and  brief  Notes  of  700 
Leading  Cases;  t^^ether  with  the  Lighting  Act,  1838.  By  GEO. 
F.  CHAMBEBS,  Esq.,  Barrister-at-Law.     1878.        Reduced  to  Vis. 

INJUNCTIONS.— Seton.~ri(2e  "Equity.*' 

INLAND  REVENUE  CASES Highmore's  Summary  Pro- 
ceedings in  Inland  Revenue  Cases  in  England 
and  Wales.  By  NATHANIEL  JOSEPH  HIGHMORE.  of 
the  Middle  Temple,  Esq.,  Barrister-at-Law,  and  of  the  InUuid 
Bevenue  Department     Royal  12mo.     1882.  69, 

"  A  comploto  treatiso  ou  procedure  tvpplied  to  cmqb  under  the  ReTenue  Act,  and  as 
a  book  uf  practice  it  Ls  the  bUt  we  liavo  iteon." — T/u  Justice  nfUu  Peace,  Jon.  28, 1882. 

INSURANCE.— Arnould  on  the  La>^r  of  Marine  Insu- 
rance.—Fifth  Edition.  By  DAVID  MACLACHLAN,  Kaq., 
Bairiflter-at-Law.    2  vols.    Royal  8yo.    1877.  3^ 

'*  Ai  a  text  book,  *  Amoold '  to  now  all  the  praetitlooer  can  want,  and  we  oongrati4ate 
the  editor  npon  the  skill  wt^  which  he  haainoorponted  the  new  deeLriona."— Icuv  l^wue. 

Hopkins'    Manual    of  Marine   Insurance.— Svo. 

1867.  18«. 

Lo^A^ndes  on  the  Law  of  Marine  Insurance.— 
A  Practical  Treatise.  By  RICHABD  LOWNDES.  Author  of 
**  The  Law  of  General  Average/'  &c.    Demy  8vo.     1881.      10«.  6d, 

"  It  is  rarolv,  indood,  that  wo  have  been  able  to  express  such  unqualified  approval 
of  a  new  legal  vrarln."— Solicitor*'  Joumait  February  12th,  1S81. 

INTERNATIONAL  LAW — Amos'  Lectures  on  Inter- 
national La>^r. — Delivered  in  the  Middle  Temple  Hall  to  the 
Students  of  the  Inns  of  Court*  by  SHELDON  AMOS,  M.A.,  Pro- 
fessor of  Jurisprudence  (includ&g  International  Law)  to  the  Inns 
of  Court,  ice,     Boyal  8vo.     1874.  .10«.  6d. 

Dicey.— Ftcfe  "DomidL" 

Kent's  International  Law.  — Kent's  Commentary  on 
International  Law.  Edited  by  J.  T.  ABDY,  LL.D.,  Jud^  of 
County  Courts.  Second  Edition.  Bevised  and  brought  down  to 
tiie  present  time.     Crown  8vo.    1878.  10s.  (kL 

**  Altogether  Dr.  Abdy  has  performed  bis  task  ia  a  manner  worthj  of  his  rcpataUoiL 
His  book  will  be  oaeftxl  not  onlf  to  Lawyers  and  Law  Stadeato,  for  whom  it  waa  primarily 
intended,  out  alao  for  layman.*— SoUeitori'  Journal. 

Levi's  International  Commercial  Law.— Being  the 
Principles  of  Mercantile  Law  of  the  foUowing  and  other  Countries 
—viz.  :  Kngland,  Ireland,  Scotland,  British  Lidia,  British  Colonies, 
Austria,  Belgium,  Brazil,  Buenos  Ayres,  Denmark,  France,  Germany, 
Greece,  Hans  Towns,  Italy,  Netherlands,  Norway,  Portagal,  Prussia, 
Russia,  Spahi,  Sweden,  Switzerland,  United  States,  and  Wtbrtemberg. 
By  LEONE  LEVI,  Esq.,  F.S.A.,  F.S.a,  BaRister-at-Law,  kc. 
Second  Edition.     2  vols.     Boyal  8vo.     1868.  12.  16f. 

%*  All  standard  Law  Worhi  are  kqpt  in  Stocky  in  law  calf  amid  other  bindrngg^ 


ta        nxmm  an  sokv  iu.w  vnaoasran. 

mmaiATIOHAL  LAW.-<*->f— i 

'V«UaI*s  I<««r  erf  KaWomfcf— %JCMBrat  UUUI.  &» 
bratara-    18H.  U£ 

Wheaton's    Elements   of   Intarnational    Lav»- 

Si-cond  Engliflh  EiilUon.  Edited  vith  Kotee  wid  Appeodii  of 
Stsitatex  Kod  Treatiea,  brmging  the  sork  dowo  to  tlw  pnMBl  lOM 
Bv  A,  C.  BOYD,  E«q..  LL.E.,  J.P.,  Bvriattr  »t-L>w.  Aq»)-:<mi( 
"  The  Mercbant  supping  Lawm."     DemT  Svo.  1 S80.  IL  lOi. 

r.  aiji  tbo  luim  MllMir.  »»•  iddad  luuj  »etu!  ne-—-  '-  '■"  ' ■-"  '-  •■- 

idbjnUkida 


Tlirlno**  (Sir  H4  'atal  SHoOk ' 


iBft'-d 


'«MMMi*«*_<janii  J 

1 1  riitiiTTiSlgi  iMf 


._ — ^  to  Oonmriw.    Br^  BB 

M>&yFMfciij»i«i«JgfcBMi)iiMiifc*w>i 


t-— ffcii 


proved."— loB  JotiniaJ. 

Jordan's  Joint  Stock  Cotnpaniea—A  Hoa^rBook  of 
Practical  Inatmotiaiia  for  the  Fonmlion  aiid  Mimrniiiiwiil  of  Joint 
Stock  Compuiiss.    Seventh  Edition.     12iii«.     18B1.      Sal,  Si.  U. 

JUDGES'  CHAMBERS  PRACTICE.— Archibald's  Forma  of 
Summonses  and  Orders,  irith  Notes  for  nMatJodsn' 
Chomben  and  in  the  Dirtrict  EegiMrie^  By  W.  F.  A.  ABCHI> 
BAIJ),  M.A.,  of  the  Inner  Templ^  BanMer-atLsw.  BojaJ  ISno. 
1879.  _        ISi.  U. 

" The  work  i»  dons  mwt  tboronghlT  und  jrt  Mmdnrfy.    Wiepr 

jiMin  dirwtlom  how  lo  proooed  fn  ^  tlw  inattan  coimaetKl  w . 

kCtlDa,  tDterpleadsr,  attochmmt  irf  debta,  aiaiKfnHV,  lnJuivtlnB— Indnd,  tba  lAd* 

OiB  common  tandlTWona,  h   "     ■■—-■- — .-^^.-       ..    ^.... — 


Ler's  Practloa  on  Signing  Judgment  in 
High  Court  of  Justice.  With  Taam.  Br  H.  H. 
.EEB,  Baq.,  of  Um  Jnctgnwat  Dflpartment,  EiobaqDw  DlTlnoa. 


Walker's 

the  :::,  ■ 

WALKEl. 
drown  8*0.    1678. 
"ItiaboA 
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JUDICATURE  ACTS.-Archibald.— Fide  "Commcn  Law." 
Morgan.— Fide  •*  Chaneery.' 

\Af^tL8on'8  Supreme  Court  of  Judicature  Acts 
Appellate  Jurisdiction  Act,  1876,  Rules  of 
Court  and  Forms.  With  other  Acts,  Orders,  Boles  and 
Regnlatioiis  relating  to  the  Snraeme  Court  With  Practioal  Notes. 
Third  Edition.  By  M.  D.  CHALMERS,  of  the  Inner  Temple. 
Assisted  by  HERBERT  LUSH- WILSON,  of  the  Inner  Temple, 
Banisters-at-Law.     Royal  12ma    1882.     (pp.  850.)  25f. 

OPINIONS  OF  THE  PRESS  ON  THE  THIRD  EDITION. 


'  *  Thia  edition  maintains  the  pmitilon  of  it»  predecesBors.  "—Law  Jov  rnal,  July  22, 1 883. 

the  pnblicatioufl  doaling  ^ 

Judicature  Acta,  this  volume  has  retained  its  hold  and  is  the  popular  practice."— Xato 


*' Numerous  as  have  been  the  publications  deeding  with  the  practice  under  the 


JImm.  August  b,  1882. 

*'"We  have  missed  no  case  for  which  we  have  looked,  and  have  found  the  effect  of 
the  decisions  stated  with  accuracy  and  tersenoes.  .  .  .  The  index  seems  to  have 
been  entirely  remodelled,  and  is  very  convenient  and  well  arranged.**— AMicilon' 
Journal,  August  6,  188S. 

*'  This  wou  known  book,  which  has  been  from  the  first  a  general  favourite  in  the 
nrofoMion.  comes  out  afiesn  in  this  its  third  edition,  under  excellent  ausxrtccs.  Mr. 
Chalmers,  whose  valuable  work  on  Bills  of  Exchange  has  been  noticed  by  us  in  these 
pages,  and  Mr.  Lush- Wilson,  to  whose  pen  we  have  ourselves  been  indebted  for 
contributions,  have  devoted  themselves  with  seal  to  the  task  set  before  them.  The 
result  cannot  but  enhance  the  already  widely  acknowledged  value  of  Wilson's 
'  Judicature  Acts.'  The  Table  of  Cases  runs,  wo  observe,  to  over  fifty  pages,  and  yet, 
although  ueceesaty  additions  have  been  made  in  several  Important  purtioularB, 
the  book  has  skilfully  been  kept  within  a  most  moderate  compass,  so  tluit  Wlkon's 
*  Judicature  Acts '  remains  what  it  always  was,  one  at  the  most  tiandy  as  well  as 
one  of  the  best  appreciated  editions  of  ^e  Acts."— Xoip  Ma^OMim,  August,  1882. 

iURISPRUO£NCE.— Pliillimore'8  (J.  G.)  Jurispinidence.— 
An  Inaagural  Lecture  on  Jnzlqnnidenoe.  and  a  Leotnxe  on  Canon 
Law,  delirered  at  the  Hall  of  the  Inner  Templ^  HihvyTenn,  165L 
By  J.  6.  FHILLIMORE,  Ek}.,  Q.C.   8vo.    1851.    Smrad.    St.Od. 

JURY  LAWS.~£rle'8  The  Jury  Laws  and  their  Amend- 
ment. By  T.  W.  ERLE,  Esq.,  one  of  the  Masten  of  the 
Supreme  Court    Royal  8vo.    1882.  5«. 

JUSTINIAN,  INSTITUTES  OF.-Cumin.— Fuie  "Civil  Law." 
M ears.— Fide  "Roman  Law." 

Ruegg's  Student's  '^  Auxllium*'  to  the  Institutes 

of  Justinian. — Being  a  oomplete  synopsis  thereof  In  the  fonn 

of  Question  and  Answer.    By  ALSIftED  HENRY  RUEGO,  of  the 

Middle  Temple,  Baiikter-at-Law.    PoetSvo.    1879.  6f. 

"  Tbe  stodent  will  be  gmtty  assisted  in  ctoariBg  and  arranging  his  knowledge  by  a 

work  of  this  kind.**— Xow  JommtA. 

JUSTICE  OF  THE  PEACe.~Burn's  Justice  of  the  Peace 
and  Parish  Officer.—Edited  under  ^e  Superintendence 
of  JOHN  BLOSSETT  HAULE,  Esq.,  Q.C.  The  Thhrtieth  Edition. 
Five  large  vols.    8vo.    1809.  71,  7$, 

Stone's  Practice  for  Justices  of  the  Peace,  Justices' 
Clerks  and  Solicitors  at  Petty  and  Special  Sessions,  in  Sunmiary 
matters,  and  Indictable  Offences,  with  a  list  of  Summary  Convic- 
tions, and  matters  not  CriminaL  With  Forms.  Ninth  Ed&on.  By 
WALTER  HENRY  MACNAMARA,  Esq.,  Barrister-at-Law. 
Editor  of  "Paley's  Summary  Convictions/'  "Steer's  Pariah  Law," 

&c    DemySvo.     1882.  2&fl. 

"  A  venr  creditable  effort  has  been  made  to  condense  and  abridge,  which  has  been 

fluooessful,  whilst  the  oompleteness  of  the  work  has  not  been  iaapaiied."— lew  nine4, 

Wigram's  The  Justices'  Note  Book.— ^jrW.  KNOX 
WIGRAM,  Esq.,  Barrister-at-Law,  J.P.  Middlesex.    Second  Edi- 
tion.   With  a  copious  Index.    Royal  12ma    1881.  12«.  6d, 
**  We  have  found  in  it  all  the  information  wmoh  a  Justiee  can  require  as  to  reoent 
legislation."— TV  Tima. 

*'  This  is  altogether  a  capital  book.    Mr.  Wlgnun  is  a  good  lawyer  and  a  good 
justiees'  lawyer.^— Xaw  Jotnmal, 

"  We  can  thoroughly  recommend  the  volume  to  magistrates."— Xoit  nswt. 

^  JM  tlUmAari  hum  irofibcrci»pli»5toefc,Mla«ea</aiidoA^ 
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LAND  ACT,-SH"8rttbdIrtrt>.''— Mlddleton. 
UWD  TAX— Bourdtn>s   l^nd  Tubt-^A*  llrii^lia  4f  Ap 
ImI  Itet  t  Ito  AmmmmI  aMd  (MMi^  via  ft  iMM^  i(  A* 


LOROWDTCWMT^'WoodfUl'alAwof: 


lUmlSnk    IMl.  U.UK 

-ItetilMrkwa " -^' —        -  -  -     —  --     - 


•olldauon  Acta;  wUbliMM0M,VQriB^«3Ui*cf  Ogih  1^ 
ABTHUBJEFSON.Xra^Buifatw-At-Uw.  D«Mr8<«.  UaOiUi. 

'    -•  Hw  Irak  oooAidH  with  ■immlia'cfftiniB  on  anMtiaaraMdtaAw.*— 


LAW,  QuTdE  ib.— A  Guide  to  the    Law:   tor  Geneni  Dm. 

ByaBuriBter.  Tveiit;-tbinl Edition.  CtowdSvo.  I8S0.  Nel,St.£d, 

"  WfthiD  m  mureUbi]*!;  snuU  nsmpon  thv  butiiiv  hu  cvndcaHd  Um  mAtai  jmnfr 

klapH  of  Ihfl  Iftw  i>t  BngLukd,  Bp]tllcHU«  tu  alm'iflt  uveiy  ut4nH4.iloti,  matter,  v  tUnf 

InrddenUl  to  Lho  rol»tiuiw  botw«ii  tpo  liirJiTldunl  and  aiiolhor." 

LAW  LIST.— Law  List  (The).— Comprudng  the  Judges  and  OSo«i 
of  the  different  Courta  of  Joatice,  Cocnael,  Special  Pliadt^ 
DraftsniBn,  CoDvej'uicers.  Solicitom,  NotarioB,  &c.,  in  *"g'*t4 
ud  WsleB  ;  tbe  Circnita,  Jadgog,  TreMorera.  Registra™,  and  Hl^ 
BaUiSa  of  the  Coauty  Courta  ;  Metropditan  and  Sti]iendfarj 
M^Blralen,  L»w  and  pTibUo  Officers  in  FncliuiJ  wid  tht  Cdl.-.iii™, 
Foreign  I.awjcra  with  their  English  Agentu,  SheriH",  Undi^r-Shcriffi, 
and  their  Depntiea,  Clerka  of  the  Peace,  Town  Clark*.  Conmen,  te^ 
Ac,  and  Commiadonera  for  taking  O^hi,  ConTejanimi  I'raetiitBg 
in  England  under  CertiGcatea  obtained  in  Bcolland.      ~ 


COUSINS,  of  the  Inland  Beventia  Office  Bomcnet  Hoon, 
BetrlBtrar  of  Stamped  CertiGcatei,  and  of  Jcdnt  Stook  Companka, 
and  Pnbliihed  by  the  Authority  of  the  CommJMlaoen  of  Inland 
Bevenae.    1882.  JV<t,  lOt.  M, 

LAW  REPORTS. — A  very  Urge  Stock  of  leoond-hand  and  new  Bepoith 
Priced  on  applioatian 

iT's  a 


LAW  student's  ANNUAI Shearwood.— Fide" 

Guides." 

LAWYER'S  COMPANION.— 7Hfa  "Diary." 
LCAOINQ  CASES.— Haynes'   Studant's  Leading  Cases. 

Being  Bome  of  the  Principal  J>eciaIon(  of  ttis  Coniti  fn  CoHtitatiaaal 
Law,  Common  Law,  Conveyancing  and  Equity,  FaAite,  Divene, 
Bankruptcy,  andCriminal Lav.  With  Notes  for  the  nie of  StudaiM. 
By  JOHN  F.  HAYNES.  LLD.    Demy  8vo.    1878.  lOt. 

"  Will  pron  or  gnat  uUIKj,  not  onix  to  Bludanta,  bot  PruXUloatra    TlHiroMat* 
fllear,  pointed  indcoaciM.  *'—£«»  litmt. 

'■WelhtaiktliattUibookwIllupiiIjawaBt (to  book  la  Aifmlulr  **D 

uranfed  tor  nfManoa."— loi*  Jenriial. 

*,*  JUttiaulatdLme  irerbar«fap(isA«ei,iHfawMjrwd«a*rIiiiAifft 
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LEADING  CA8E8.-aM(iMMtf. 

Shirley's  Leading  Cases  made  Easy.  A  Selection 
of  LeMUn^  Csms  in  the  Conunon  Lftw.  By  W.  SHIRLEY  SHIR- 
LEY, M.A.,  B.C.L.,  Ek^.,  Barrister-At-Law.    Second  Edition. 

(In  the  preu.) 
"  The  selection  ii  very  large,  though  aU  are  distinctly  'leading  caiee/  and  the  notes 

are  by  no  means  the  least  meritorious  part  of  the  work.**— Xaic  JoumcU. 
*'  Mr.  Shirley  writes  well  and  clearly,  and  evidently  understands  what  ha  is  writing 

itbotit."    J  If  HsMi. 

LEGACY  0\}T\£S -Vide  «  Taxes  on  Soocesrion.'* 

LEXICON^  Fide  "  DictioDary/* 

LIBEL  AND  SLANDER.-Odaers  on  Libel  and  Slander.— 

A  Digest  of  the  Law  of  Libel  and  Slander,  with  the  Evidence,  Pto- 

oedore  and   Practice,  both  in  Civil  and  Criminal    Cases,  with 

Precedents  of  Pleadhigs.    With  Appendix  of  Statutes  including 

the  Newspaper  Libel  and  Registration  Act,  1881.    By  W.  BLAKE 

0DOER8,  M.A.,  LLD.,  Barrister-at^Law.  DemySvo.   1881.    24<. 

'*  We  haTe  rarely  examined  a  work  which  ihowi  lo  much  indnitry. 

.    .    So  ffood  is  the  book,  which  in  its  topical  arrangement  is  Taitly 

inperior  to  the  general  nin  of  law  books,  that  critidsm  of  it  is  a  eompli- 

ment  rather  than  the  roTerse." — Law  Joumai, 

**  Ilie  excuse,  if  one  be  needed,  (or  another  book  on  Libel  and  Slander,  and  that  an 
English  one,  may  be  found  in  the  exoellenoe  of  the  author's  work.  A  dear  head  and 
a  skilled  hand  are  to  be  seen  throughout"— Arrrac<>VNi  Frtfof  to  AmtHean  rtprimt. 

LIBRARIES  AND  MUSEUMSr-Chambers'  Digest  of  the 
l^arw  relating  to  Public  Libraries  and 
Museums  and  Literary  and  Scientific  Insti- 
tutions generally.  Second  Edition.  By  G.  F.  CHAM- 
BEES,  Barrister-ai-Law.    Imperial  8vo.    1879.  Si.  6d 

LiCCNSINQ.— Lely  and  Foulkes'  Licensing  Acts, 
1828,  I860,  1872,  and  1874;  Containins:  the  Law  of  the 
Sale  of  liiqnorB  by  Retail  and  the  Management  of  Licensed  Houses ; 
with  Notes  to  the  Actl^  a  Summary  of  the  Law,  and  an  Appcmdix 
of  Forms.  Second  Edition.  By  J.  M.  LELY  and  W.  D.  L 
FOULKES,  Esqis..  Bairisters-at-Law.  Royal  12mo.  1874.  St. 
*'The  notes  are  sniible  and  to  the  point,  and  give  eridenee  both  of  care  sad  knov- 

ledgeof  the  ao^ect'*    BMettn' JvmrmU. 

LIFE  ASSURANCE.'Scratchley's  Decisions  in  Lifb  As- 
surance La^w,  collated  alphabetlcalhr  according  to  the  noint 
involved;  with  the  Statates.  Revised  Edition.  By  ARTHUR 
SCRATCHLET,  M.A.*  Barrister-at-Law.    Demy  8vo.    1878.    U, 

LIQUIDATION  BY  ARRANQEMENT.—Salaman's  Practical 
Treatise  on  Liquidation  by  Arrangement  and 
Compoeition  >^ith  Creditors,  under  the  Bank- 
ruptcy Act,  1869  :  comprising  the  Practice  of  the  Office  for 
Registration  of  Arrangement  Proosedings;  the  Practice  as  to 
Receivers,  Injunctions,  Meetings  of  Creditors,  &c. ;  all  the  Autho- 
rised and  Original  Forms,  Bills  of  Costs  under  Liquidation  and 
Composition ;  Notes  of  Cases ;  the  Sections  of  the  Bankruptcy  and 
Debtors'  Acts ;  and  the  Rules  applicable  to  Liquidation  and  Com- 
podtion ;  the  Rules  of  1871.  With  Index.  By  JOSEPH  SEYMOUR 
SALAMAK,  Solicitor.    Crown  8vo.    Re-issue.  10s. 

LUNACr.— Elmer's  Practice  in  Lunacy.—The  Bractioe  in 
Lunacy  under  Commissions  and  Inquisitions,  irith  Notes  cf  Cases 
and  Recent  Decisions^  the  Statutes  and  General  Orders,  Fonns  and 
Costs  of  Proceedings  In  Luna^,  an  Index  and  Schedide  df  Cases. 
Sixth  Edition.  By  JOSEPH  ETiMER,  of  the  Office  of  the 
Masters  in  Lunacy.    8vo.    1877  21s. 

V  AU  BtandtMrd  Law  Wor1e8a0%hq4in8toek,inlawcaffandoikerhiMdin9i. 
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MAGISTERIAL  LAW.— Burn.— F«le  '^Jnrtioeof  tbe  Pwmm." 

Shirley's  Elementary  Treatise  on  Magiaterial 
La^w,  and  on  the  Practice  of  Magistrates 
Courts.— By  W.  SHIRLEY  SHIRLEY,  1£ A.,  RCX.,  Esq., 
Barrister-at-I^w.     Royal  12mo.     1881.  6t.  6ct. 

Wigrana.—  Vide  "  Justlcje  of  the  Peaoe.** 
MAYOR'S  COURT  PRACTICE.— Candy's  Mayors  Court 
Practi  ce.— The  Jurifldictioii,  Piocess^Practice,  and  Modm  of  Plead- 
ing in  Ordinary  Actions  in  the  Mayor's  Court,  Londcm  (oommonly  eaOad 
the  *'Lord  Mayor's  Court"),  roundad  on  Bnadon.  By  GEOBOB 
CANDY,  Esq.,  Bairister-at-Law.    Demy  8va    1879.  lifi 

MARRIED  WOMEN'S  PROPERTY.  —  Smith's  MarHed 
Women's  Property  Act,  1882,  with  an  Intaodnction 
and  Critical  and  Explanatory  No^es,  together  with  the  Married 
Women's  Property  Acts,  1870  and  1874,  Ac  ^  H.  ABTHUR 
SMITH,  of  the  Middle  Temple,  Esq.,  Barrirter-at-Law,  Author  of 
*'  The  Principles  of  Equity."    Royal  12mo.     1882.  bs. 

MASTER  AND  SERVANT.— Macdonell's  Law  of  Master 
and  Servant.  Part  I,  Common  Law.  Part  II,  Statnte  Imw. 
By  JOHN  MACDONELL,  MA.,  Esq.,  Barristermt-Law^  of  tbe 
South  Eastern  Circuit.    Deisy  8vo.  (iV«oH^  readjf). 

MERCANTILE  LAW — Boyd.—  Pids  "*  Shipping." 

Smith's  Compendium  of  Marcantila  'Laymr^^Vk^ 
Edition.  By  G.  M.  DOWD£SWBLL»  o£  tha  Baer  ^^n|^  Em|., 
one  of  Her  Majesty's  CoonaaL    Bo^pl  8to.    1877.  IL  18s. 

Tudor's  Selection  of  Leading  Cases  on.  Mercan- 
tile and  Maritime La^w.—WtthNoten  By O. D.TUDOR, 
Esq.,  BazristoNat-Law.  Saoond  Edifeiaii.  Royal  8to.  ISOS.  U  18fc 

METROPOLIS  BUILDINQ  ACTS— ^Voolrych's  Metropoli- 
tan  Building  Acts,  togetiier  with  sodi  cJaoses  of  Hia  Metro- 
polis Management  Acts  as  more  partieularly  relate  to  tbe  Bnflding 
Acts,  with  Notes  and  Forms.  Third  Editioo.  By  W.  H.  MAC- 
NAMARA,  Esq.,  Barrister-at-Law.    12m(K    1882.  lOt. 

MINES.— Rogers'  Law  relating  to  Mines,  Minerals, 
and  Quarries  in  Great  sritain  and  Ireland ; 
with  a  Summary  of  the  Laws  of  ForelgB  States,  &&  Second 
Edition  Enlarged.  By  ARUNDEL  ROGERS,  Esq.,  Judge  of 
County  Courts.     8va     1876.  U  lis.  6d. 

"  The  TolDine  will  prore  inTslaabla  as  a  woriLof  Isgal  xaftmnce.**— 2^  MbmiffJamnML 

MONEY  SECURITIES.— Cavanagh's  La^^  of  Money  Secu- 
rities.— In  Tiiree  Books.  L  Personal  SecuritiHi.  IL  Secnritiee 
on  Property.  IIL  Miscellaneous;  with  an  Appendix  of  Statutes. 
By  C.  CAVANAGH,  B.A«,  LLB.  (Lond.),  of  the  Middle  Temple, 
Esq.,  Bamster-ot-Law.    In  1  yoL    Demy  8vo.    1879.  21s. 

"  An  admirable  synopsis  of  tbe  whole  law  and  practioe  with  regard  to  eocnritie* 

of  every  Bort,"— Saturday  Review, 

MORTCAOE.—C  cote's  Treatise  on  the  Law  qfMort- 

gage.— Fourth  Edition.    Thoroughly  revised.    By  WTTilJAM 

WYLLTS  MACKESON,  Esq.,  one  of  Her  Biajesty's  Counsel 

In  1  Vol.  (1436  pp.)    Royal  8vo.    1880.  '  2L  2t. 

"  There  oan  be  no  dotibt  that  the  work  is  most  coxnprdiemlve  in  ita  scope  and  ex- 

haitetive  in  its  treatment,  and  that  it  affords  to  the  nractitianer  a  mine  of  raluablc 

and  trustworthy  informatiuu  conTonieatly  amuagod  and  dearly  cxpresaad."— JLa»r 

JJagazbu. 

"A  complete,  torse,  and  pracstical  treatise  for  the  modem  lawyer."— ^pHeflgrf*  Jomnml. 

"  Mr.  MockcfKin's  manner  Ia  clear  and  practical,  and  in  many  oaeasho  eupplieensefnl 

summaries  by  way  of  recapitulation  .    .     .    The  new  oditlan  will  be  found  a  valuable 

addition  to  tlie  library  oi  every  practising  lawyer."— Xaw  Journal. 

*^*  AH  standard  Law  Worki  arc  kept  in  JStock,  in  law  coif  and  otktr  bmiftafk 
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MUNICIPAL  CORPOI^TIONS^C^mbers'^rg^  of  the 
La^w  relating  to  Municipal  Corporations,  with 
the  Statutes  in  full,  various  Precedents ;  ▼arions  Official  Documents ; 
Brief  Notes  of  Leading  Cases;  Forming  a  oomplete  Guide  to  the 
New  Act  of  1882.  By  GEO.  F.  CHAMBEBS,  Barristers-Law. 
Inq»etial  8vo.    1882.  12«. 

L.ely'8  Law  of  Municipal  Corporations.— Con- 
taining the  Mnnidpal  Corporatioa  Act,  1882,  and  the  Enactments 
incorporated  therewith,  with  a  Sctoction  of  Supplementary  Enact- 
ments, including  therein  the  Electric  liigfating  Act,  1882,  with  Notes 
tibereon.  By  J.  Ml  LELT,  of  the  Inner  Temple,  Esq.,  Barrister- 
at-Law.  Editor  of  **  Chitty's  Statutes,"  &c.  Demy  8vo.  1882.      15f. 

MAVT.— Thring's  Criminal  Law^  of  the  Navy,  with  an 

iBtrodnctory  Chapter  on  the  Early  State  and  Discipline  of  the  Navy, 

tile  Boles  of  EvMenoe,  and  an  ^pendiz  comprising  the  Naval 

Dbrfpline   Act   and    Pk«ctical    Forms.     Second    Edition.      By 

THEODORE  THRING,  of  the  Middle  Temple,  Banrister-at-Law, 

late  Cbmmisriotter  of  Bankruptcy  at  Liverpool,  and  C.  E.  GIFFOBD, 

AMutBBt.FhymaBter,BoyiaNavy.    12ma    1877.  12f.6<2. 

NEOLIQCNCE— Smith's    Treatise    on    the    Law    of 

Negligence,  with  a  Supplement  containing  *'The  Employers' 

UaUliW  Act,  1880,"  with  an  JUitrodnction  and  Notes.  By  HOBACE 

SMITH,  BJL,  Esq.,  Bazrister-at-Law,  Becorder  of  Lincoln.   Demy 

8Ta    1880.  10s.  6(L 

NISI  PfdUS.— Roscoe's  Digest  of  the  La'w  of  Bvldence 

on  the  Trial  of  Actions  at  Nisi  Prius.~Foaiteenth 

EditioD.    By  JOHN  DAY,  one  of  Her  Majes^s  CoobmI,  and 

MAUBICB  POWELL,  Bairister^at-Law.    BovallSma    1879.  2Z. 

NOT  AMD  A.— Vide «« Digertu** 

NOTARY.— Brooke's  Treatise  on  the  OfQce  and  Prac- 
tice of  a  Notary  of  England.— With  a  full  aonaotTon  of 
PreoedentiL  Fomrth  Editiim.  By  LEONE  LEVI,  JSm^  WAA., 
of  Linooln't  Inn,  Baoister-at^Law.    8vo.    1876.  IL  4f. 

OATHS.— Braith'Wfidte'sOathsin  the  SupremeCourts 
of  Judicature. — A  Mannal  for  the  ue  of  ConunWonen  to 
Administer  Oatiis  in  the  Sapnme  Cenzta  of  Jndioatnre  in  England 
and  Ireland  and  of  all  other  petvona  empowered  to  adminfater  oaths 
in  aid  of  proceedings  in  courts  of  law.  Pari  L  oofntaming  nractical 
iniormatioo  respecting  their  Appointment,  Designation,  JnnkUdion, 
and  Powers ;  Part  IL  comprising  a  coUeotlon  dt  ofl&eially  recognised 
Forms  <^   Jurats  and   Oaths^    with    Explanatory   Obasrvmons. 

HWArrr  - 


Foorth  Edition.     By  T.  W.  BBATTHwAITE,  of   the  Central 

Offioe.    Fcap.  8yo.    1881.  4jl  6d. 

''Hie  reoociHisd  gnide  of  eomminioners  to  sdninister  osiha.'*— dtaKettan*  JovtmaL 

PAmSH  LAW.— Steer's  Parish  l^w :  being  a  Digest  of  the 

Law  relating  to  the  Civil  and  Ecclesisstirai  Government  of  Parishes 

and  the  B^ief  of  the  Poor.    Fonrth  Edition.    By  W.  H.  MAC- 

NAMABA,  Esq.,  Barxister-at-Law.    Demy  8vo.    1881.  16f. 

**  An  exceedinc^  qmAiI  oompendiuxn  of  Fwiih  Law."— law  Timet. 

PARTNERSHIP.— Pollock's  Digest  of  the  Law  of  Part- 
nership.— Seoond  Edition,  with  Appendix,  containing  aa  anno- 
tated reprint  of  the  Partnership  Bill,  1880,  as  amended  in  Committee. 
By  FBEDEEICK  POLLOCK,  Esq.,  Bandster-at-Law.  Author  of 
^MMtplsao€CoiitnotatLawaadi&Equty.'l>emy8va  1860. 8a6dL 
*'  Of  the  execution  of  the  work,  wo  can  speak  in  tenna  of  tlio  hlgheat  praiae.    Tha 

langnaga  ia  aimpW,  condae,  and  dear;  aaa  the  seneral  propoaitiuna  auqr  bear  coni- 

nurim  with  thoae  of  air  Jamaa  8tephan.''--lMf  JVoffv 


paiiaen  with  thoae  of  mr  Jamaa  Stephen."— Imp  Magattne, 

**  Mr.  Fdlook's  work  WpMM  eminently  aatiafa^ory    ...    the  boek  la  praiaa- 
worthy  in  doBlgn,  scholarly  and  eompiate  in  execution."— ^Atfurday  Bmrimg, 
*•  AU  skmdatd  Lam  Worki  mnk^m  Stod^m  Umeatfmid9tlmkmdu%g$, 


ting  to  P«»MW*.    9^   UML  Klft, 

Johnaon%  P«fof — '  Mantud;  b^ng  «  TiwHii 

on  tba  Lb'w  and  Pmetic*  of  Lttari  Patan^ 

MpaeinUy  Intaadad,  for  tb«  i  '     ' 


-**•»■ 

Thompson's  Handbook  of  Patent  Lav»  of  ell 

Countries.— Third  Edition,  TOTuwi   BjWM-P.THOMFSOS, 

C.E.     12mo.     1878.  .Vcl.3i.fd. 

PAWN.— Turnei^s    Contract    of  Pawn,  u   it    exuti  it 

Cmuuinn  Law,  Bud  as  modified  bj  the  FacLon'  Acta,  tlie  Pan- 
brnkeni'  Acts,  sod  other  Sutut».  By  FRANCIS  TtTRNEB,  cf 
the  Middle  Temple,  E»i.,  Barriiter.Bt'Liw.  Seccnd  EnStMiL  8*^ 
1S82.  (.YMrfy  m^.)  IV 

Tumor's  Pawnbrokers"  Act,  1872— PuU  Pt*"-"-? 

and  other  Notes,  And  the  Summarv  JuiisdictioD  Act,  1S7S,  kt^iKalila 

to   PrtKsedingA   uudei    the    Pswnbmkers'    Act.      Bt    FBANCIS 

TUKNER.  K*q.,  BBTiBterjit.LflW.    Third  Editkiu.   'l3S£ 

{JuU  Tcadii  1     Ntt,  it.  id. 

HUSONAL  PtIOPERTT.— Shearwood's  Concise  Abridg- 
ment ofthe  La^w  of  Personal  Property;  sboving 
ftiuJjticall}-  its  Bruches  and  the  HUe*  bj  which  it  ii  held.  Bf 
JOSErU  A  SHEARWOOU,  ot  Lincolnn  Inn.  Esq.,  IJ&niatcr-at- 
Law,  Author  o[  " Condau  Abridgment  oi  Law  of  Ked  Prapeitj" 
&o.     Dem;  Sro.     ISS2.  it.  6d. 

■alt  tntik."-/iiJ«i-— >*»  IM  iy  WW  Muni,  Jmma,  wn. 
PtSMNNO.— Bull«n     and     L«alt% 
'Plaadings,  wHfc   Kotw  a^  BoIm 
Toaftt  BOfloB.    lUrlMd  aiid  aA^Ud  to  1 

the  Qnmn'a  Bench  Diridoo  ol  the  H!^  Court  of  JmtiBa.  By 
THOMAS  J.  BULLEN,  Ewj.,  of  the  Inner  Temple,  and  CTBIL 
DODD,  Eaq.,  of  the  luier  l^mple,  Barri(ter«t-Law.  In  3  jwtt. 
Put  I.  (containing  (1)  Introdnctor;  Notaa  on  Pleading  ;  (2)  Fonni 
of  Utatenienta  of  Claim  in  Actions  on  Contract!  and  Toiia,  with 
Notei  reUting  thereto).    Royal  12moL     1332.  "   ' 

"Ur.  ThuDui  BuUsn  imil  Mr.  Cfrll  Dodd  have  dona  tl 

POWERS— Farwiir"  on    Powera— A 

_  -JB  FAKWELL.  B-A.  ol  UnecUn-i  Ihl^ ^, 

mtalniiiE  wlUiiD  a  BDall j-t-  what  HaM 

-MhiTe  tolwwu(btoa(latliapa(e>a(baiidnd>iif  aoDfailnc  ninta.* — I%iImk. 

PROBATE.— Browne's  Probate  Practice :  «  Tr«atin  on  tlte 
Prlnclplei  and  FracUoe  ofthe  Court  ol  Probata  m  Coolantioaa  and 

Non-Contentioni  Bndneea.  Beviied,  enlarged,  and  adapted  to  tlie 
Practice  of  the  High  Court  of  Justice  in  Probate  bniiiieM,  wHh  the 
Statute  of  June,  1881.  By  L.  D.  POWIJIS,  of  the  Inner  Tenple, 
Barrister-at-Law.  Indudiug  Fisctical  Directions  to  SolidtiH*  for 
Proceedings  in  the  Begittiy.  B;  T.  W.  H.  OAELXY,  of  tbe  Prin- 
cipal ReglstiT,  Somerset  House.  Sto.  1881.  IL  IQi. 
■' This  adltlon  will  ^us  supply  the  |>nctlt<ODaiB  in  both  bnncbsa  at  tbaprulanlsD 
with  all  the  lutDrmstdDii  that  Omy  nuf  nquln  in  connection  with  Vbt  prolxM  ot 

"  In  Its  pnaent  fonn  this  ts  undcubtedlr  the  mot  oonplete  woik  on  the  Pnctica 
at  til*  Court  of  ProlMte.    ....    Tbli  !■  ■CHotly  a  practical  book.    No  |ir)iid|da 
i,r  law,  statut*  or  farm  which  coold  b*  ot  aarrliia  to  Ih*  jnctttkon-  In  the  Probat* 
Division  Jppoar*  to  bsTO  b«eii  umttlad."— T"*!  law  Tima. 
V  ^U  AiMJard law  )P<>mbar*l^»  Aoet, in  (M(iea{rM(I«a«rKn(Msf«. 
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PUBLIC  HEALTH.— Chambers'  Digest  of  the  La^w  re- 
lating to  Public  Health  and  Local  Govern- 
ment.—'V^^th  Notes  of  1260  leading  Cases.  Varioas  official 
doouments  ;  precedents  of  By-laws  and  Begnlationa.  The  Stattites 
in  fnlL  A  Table  of  Offences  and  Pnnuhments,  and  a  Copious 
Index.    Eighth  Edition.    Imperial  Svo.     1881.  12. 14«. 

Or,  the  above  with  the  Law  relating  to  Highways  and  Bridges.  2L 

FitzGerald's  Public  Health  and  Rivers  Pol- 
lution Prevention  Acts. — ^With  Explanatonr  Introduc- 
tion, Notes,  Cases,  and  Index.  By  G.  A.  B.  FITZGERALD, 
Esq.,  Barrister-at-Law.    Boyal  8to.    1876.  11.  It. 

PUBLIC  MEETINGS Chambers'  Handbook  for  Public 

Meetings,  including  Hmts  as  to  the  Sommoninff  and  Manage- 
ment of  them ;  and  as  to  the  Duties  of  Chairmen,  Clerks,  Secretaries 
and  other  Officials;  Hules  of  Debate,  &c,,  to  which  is  added  a  Digest 
of  Eeported  Cases.    By  GEORGE  F.  CHAMBERS,  Esq.,  Bar- 
rister-at-Law.   12mo.     1878.  Net,  2t.  td. 

QUARTER  SESSIONS.— Leeming  <Sc  Cross's  General  and 
Quarter  Sessions  of  the  Peace. — ^Their  Jurisdiction 
and  Practice  in  other  than  Criminal  matters.  Second  Edition,  ^y 
HORATIO  LLOYD,  Esq.,  Recorder  of  Chester,  Judge  of  County 
Courts,  and  Deputy-Chairman  of  Quarter  Sessions,  and  H.  F. 
THURLOW,  Esq.,  Barrister-at-Law.    8to.     1876.  12.  1«. 

Pritchard's  Quarter  Sessions.— The  Jurisdiction, Practice 
and  Procedure  of  theQuarter  Sessions  in  Criminal,  Civil,  and  Appellate 
Matters.  By  THOS.  SIRRELL  PRITCHARD,  of  the  Inner  Temple, 
Esq.,  Barrister-at-Law,  Recorder  of  Wenlock.    8to.    1876.    22.  2i. 

RAILWAYS.— Browne  and  Theobald's  Law  of  Rail- 
yvay  Companies.— Being  a  Collection  of  the  Acts  and  Orders 
relating  to  Railway  Companies,  with  Notes  of  all  the  Cases  decided 
thereon,  and  Appendix  of  Bye-Laws  and  Standing  Orders  of  the 
House  of  Commons.  By  J.  H.  BALFOUR  BROWNE,  of  the 
Middle  Temple,  Esq.,  Barrister-at-Law,  Rc^strar  to  the  Railway 
Commissioners,  and  H.  S.  THEOBALD,  of  the  Inner  Temple,  Esq., 
Barrister-at-Law,  and  Fellow  of  Wadham  College,  Oxford.  Demy 
dvo.    1881.  1^.  12*. 

"Contains  in  a  very  concise  form  the  whole  law  of  railways. **— 77^  Titne*. 

"  A  marvel  of  wide  desk^n  and  acctirato  and  complete  fulfilment.  .  .  A  complete 
and  valuable  ropositoty  ofall  the  learning  as  to  railway  matters."— 5a<tm/ay  Review. 

"  As  far  as  wo  have  examined  the  volume  the  learned  authors  seem  to  have  pre- 
sented the  profession  and  the  public  with  the  most  am|do  information  to  be  found, 
whether  they  want  to  know  how  to  start  a  railway,  how  to  frame  its  bye-laws,  how 
to  work  it,  how  to  atttiok  it  for  injiiry  to  person  or  property,  or  how  to  win^.  it  up." 
— Law  Tima, 

"There  can  be  no  doubt  that  the  book  under  review  olTers  to  the  practitioner  an 
almost  indispensable  aid  in  all  cases  of  railway  law  and  its  kindred  topics.  No  less 
than  seventy.five  Acts,  from  the  Caniers  Act  (1  William  IV,  c.  68),  down  to  the 
Employers'  Liability  Act,  passed  on  the  7th  September,  18S0,  are  set  forth  in  chrono- 
logical order.  Between  the  s^rtions  are  intercalated  notes— of  ten  lengthy,  though 
concisely  worded— eetting  forth  the  offoct  of  all  the  decided  cases  to  Novembo*. 
1880.  .  .  .  The  index,  for  which  Mr.  Montague  Lush  is  responsible,  is  full  and 
well  executed."— law  Mai^tuine, 

Lely's  Railway  and  Canal  Traffic  Act,  1878.— 
And  other  Bailway  and  Canal  Statutes;  with  the  General  Orders, 
Forms,  and  Table  of  Fees.  ByJ.M.L£LY,E8q.  Post  8va  1873.  8«. 

V  AU9UmdardL€mWorlc$mtkq^inStodB,inlawealfattdM^ 


••lMiiTiii|lL*>.»Mhlii^<^^llM»fci>  mi  1 


aw  Fwtatin0  to  ItaMas  and  BMtaa; 
■MM  t»  «•  giwai— i  KiMh  rf  ■  li  li  jh 


M«  kU  SctM  «f  i 


and  PartiUott  of  R— 1  Wwtala  ^M 

JOSTXB,  ILA^  Us  of  I^sriA  ba^  1^iM»»j^i.     >m. 

L  PROPESmr.— Greenwood's    Recent    Real    Prt> 
perty  Statutes.    Comptfaing  lfe«e  paaad  dndag  Ae  7«^ 

1874-1877  iadiwrr.    r tiilit   1  rlth  ttii  FaiTlii  TTIiiilMlhmt; 

Amended.  Wiih  Copon  Xota.  kod  >  Suiipieaat  ihiIiMbi  tht 
OHen  under  tiir  Seniad  tMKbm  At»,  1878.  B;  HARBT 
GKE£NW0OD,  IbLA..  £h).,  BuriiUr4C'L*«.     Svo.     IBTS.     lOk. 


Sanrce*  of  the  Law.— Part  IL   BHUa  la  L>^    Bf  SIEFHES 

KIAJETm  LEAKE,  Buntn-st-Iaw.    Sto.     1874-  IL  ^ 

■nrol^irtcJi.nni  j^iffirlttcIuln-ip^-U.?,  to  lit  Study  <<liBimrc<B«IP»«f«»V» 

Shearwood'b  Reel  Property — A  CoMiw  ALti^ft 
frf  th»  Law  of  Ilekl  Prnpeit;  and  u  IiWjducliaii  t>  Ctttvef^uag,' 
Dedgntd  to   farilitaU   the   nibjvct   for   fitndsatt   pqaring  Iv 


'  iu«lul  Uttlu  vgrk.  puticotu-] J  to  iIudcTitu  Juitbalm  Uinr  ciuoiuli 
iiitlj  jtUjti4  111  ItB  piirjjuBL.  uid  li  iu  Uie  proMnt  ediliuD  biuughl 


Shelford's  Real  Property  Statu tes.^NinUi  ESSaa. 

BtT.   H.  CARSON.  Ew).,BMTMsi^t-I^w.  {In  lit pnm.) 

Smith's    Real    and    Poi-sonal    Property.— A  Ctn- 

pendiam  of  the  Law  of  Baal  and  Fenoual  Fn^icTtj,  tnimadl; 
connected  with  CoDTeyaodng.  Deaigtiad  ■■  a  aecond  Mok.  Igr 
StudBiiti,  and  as  a  digeat  of  the  naat  owifDl  laandBS  for  hactt 
tionera.    By  JOSIAH  W.  SMITH,  B.C.L.,  Q.C.     PiMi  Kdition. 

2  *ol».    Vtmj  8»o,      1877,  2t  Si. 

"Tkavork  Ixtm  ui  vUl,  >•  thUik.  ba  (oiiDdgf  twt 


RCQISTR  ATION.— Bro  w  ne's{G.  Lathoni)Parllann  entary 
and  Municipal  Registration  Act,  1878  {il  k  tt 

Vict.    cap.    26) ;    with   an    iDttoductico,    Notee,    and    Addit&aial 

Formi.    B;  G.  LATUOU:  BKOWNS,  of  tbs  Middle  Teiiiri*,£B., 

Baniitar.at-Law.     i2ma.     187^  SfTu. 

Rogers.—  Vid*  "  gledfanu." 
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REGISTRATION    CASES.— Hop  wood      and      Coltman's 

Registration  Cases.— Vol  L (1868-1872).  Net,2LlSt.  Calf. 

Vol.  n.  V1878-1878).    Nti,  2L  lOt.  Call 

Coltman's  Registration  Cases.— VoL  L    Part  I.  (187» 

—80).  NetBIOS.  Part n. (1880).  Net,dt.6d.  Part IIL (1881).  Net,98 

ROMAN  LAW.— Cumin.— «d«"CiYiL" 

Greene's  Outlines  of  Roman  Law.— ConsiBtinff  chiefly 
of  an  AnalyaiB  and  Sonunary  of  the  Inffdtutea.  For  the  use  of 
Stndenta.  By  T.  WHITCOMBB  GREENE,  B.C.L.,  of  Lincoln's 
Inn,  Barrister-at-Law.  Third  Edition.  Foolscap  8yo.  1875.  7«.  6d. 
Mears'  Student's  Gaius  and  Justinian.— The  Text 
of  the  Institutes  of  Gaius  and  Justinian,  The  Twelve  Tables, 
and  the  CXVII.  and  CXXVIL  Novels,  with  Introduction  and 
Translation  by  T.  LAMBERT  MEARS,  M.A.,  LL.D.,  of  the  Inner 
Temple,  Barrister-at-Law.  {This  tcork  is  a  tuppUmetU  to  the  Mme 
avthor^s  Analifm  of  M.  OrMcm's  Roman  Law.)  Post  8vo.  1882.  18« 
Mears'  Student's  Ortolan.— An  Analysis  of  M.  Ortolan's 
Institutes  of  Justinian,  biduding  the  History  and 
Generalization  of  Fu>man  Law.  By  T.  LAMBERT  MEARS, 
M.A.,  LLJ>.  Lond.,  of  the  Inner  Temple,  Barrister-at-Law. 
Publith€dbypermiuumoftkelaUM.Oriola$u  Port8vo.  1876.  I2i,6d, 
Ruegg.— Ficie  "Justinian." 

SAUNDERS'  REPORTS.— Williams'  (Sir  E.  V.)  Notes  to 
Saunders'  Reports.— By  the  late  S^eant  WILLIAMS. 
Continued  to  the  present  time  by  the  Right  Hon.  Sir  EDWARD 
VAUGHAN  WHiLIAMS.    2  vols.    Royal  8vo.    187L      21  10«. 

SETTLED  ESTATES  STATUTES.— Middleton's  Settled  Es- 
tates Statutes,  including  the  Settled  Estates 
Act,  1877,  Settled  Land  Act,  1882,  Improve- 
ment of  Land  Act,  1864,  and  the  Settled 
Estates  Act  Orders,  1878,  with  Introduction,  Notes  and 
Forms.  Third  Edition.  By  JAMES  W.  MIDDLETON,  B.A.,  of 
Lincoln's  Inn,  Barrister-at-Law.  Royal  12mo.  1 882.  [Jtut  rea  dy. )  7«.  6d 

SHERIFF  LAW.— Churchill's    Law  of  the  Office  and 

Duties  of  the  Sheriff,  with  the  Writs  and  Forms  relating 

to  the  Office.     Second  Edition.    By  CAMERON  CHURCHILL, 

BA.,  of  the  Inner  Temple,  Barrister-at-Law.  Demy  8vo.  1882.  IL  is. 

*'  A  very  completo  treatise."— 5afi«aor<'  Journal^  March  25.  1S82. 

*'  The  treotise  is,  as  ftu:  as  we  can  ascertain,  completely  exhaustive,  and  comprises 

statutes  and  cases  to  the  date  of  publication  '  — Zow  Tim«s.  June  8,  1882. 
"  Uoder-eheriflSk  aod  lawyers  generallr,  will  find  this  a  nsefui  \xKk  to  have  by  thorn, 

tofth  tar  perosal  and  reterenoe."— ^ow  MagasiiH. 

SHIPPtNQ,  and  vide  *•  Admiralty." 

Boyd's  Merchant  Snipping  La^Ars ;  being  a  Consolida- 
tion of  all  the  Merdiant  Shaping  and  Passenger  Acts  from  1854  to 
1876,  inclusive ;  with  Notes  of  idl  the  leading  gnglish  and  American 
Cases  on  the  subjects  affected  by  Legislation,  and  an  Appendix; 
forming  a  complete  Trei^iae  on  Maritime  Law.    By  A.  C.  BOYD, 

LLB.,  Esq.,  Barrister-at-Law.     8Ta    1876.  1^  5b. 

**  We  can  reoommend  the  work  aa  a  very  oseftd  oompendiiiin  of  shipping  law." — Law  f%mei. 

Foard's  Treatise  on  the  Law  of  Merchant 
Shipping  and  Freight.— By  JAMES  T.  FOAKD,  Bar- 
rister-at-Law.   Boyal  8vo.    1880.  Half  calf ,  \l,  1«. 

SLANDER.— Odgers.—  FKie  <'  Libel  and  Slander." 

90LICrrOR8.— Cordery's   Lav\r  relating  to  Solicitors 

of  the  Supreme  Court  of  Judicature.— liVith  aa 

Appendix  of  Statntes  and  Rules.    By  A.  CORDEBT,  of  the  Inner 

Temple,  Esq.,  Banister-at-Law.    Demy  8to.    1878.  14s. 

**  Vr.  Cofrdery  writes  tenley  and  dearly,  and  dlaplaya  in  general  great  industry  and 

esN  ki  the  ooUeotion  of  cases.' —A)<i«iAir«' /oMmal. 

%*  ASL  gtandard  Law  World  art  kepi  in  Stock,  in  law  calf  and  other  bindingi* 


li         Bonaia  A«p  KHPT  lAW  PDBLamaoMa. 

SOLICITOR'S  PRAOTICE-^Archibald.— Fifc"CommonL«»."» 

SPECIFICPERFORMANCE.— FryaTreatiseontheSpeoinc 

Performence     of     Conlracls— Ev     the     Hon.     8b 

EDWAED   FRY,  one  of  the  JudRes  gt  the  Hiu!!  Cunrt  of  JoitiM. 

Second    Edition.      By    t^e     Author    and    W.    DONALDSON 

EAWLTNS,  of  Liuculn's  Inn,  Ewg„  Bmuter-&t-L>w,  M.A^  mi4' 

l»te  Fellow  of  Trin.  ColL,  Cambridge.    Rov»l  8vo.     1S81.      1(.  Ifc 

•*Bq  for  Ofl  «a  hATD  Leen  able  lo  oonifAia  thoBacrmd  edltE^m  witb  th«  &nt,  «* 

cumot  but  admit  that  tha  work  bna  boon  much  improred  by  tho  TevtiilijiQ  md  >fr 

wittlDB  nf  which  Ibl*  edltlua  li  the  rnulL'— r'l'  rnoa.  BcpL  lo,  iHiL 

'*  Wa  likira  Hoti4  with  bTTuD  C4n  through  Tuiou«  ptrtionn  uf  the  work,  uid  ii« 
tAl4BS«d  that  tho  reputaCioD  wlilch  Ur  JuHtico  Fry  luu  floqulmi  u  n  Judffff  U  fqQj 
niBtslnell.  Hiiatrle  lacleac:  hi>  milhM  i>f  trmtniaatuhnuitin.  Be  lui  rrnduai 
■  work  which  1*  exi^elleut  In  lt«lf  uid  by  tar  the  bsR  tnutlso  unm  llw  mblKt 
Tbaludei  Bhouldiiat  tapnMod  oiur  without  &  vord  ut  pniu.  Itliaxt  ~  ■-•-- 
'  """  '-'----■      "     '  it  credit  upoti  llr-  Ravliiif, 


"The  nault'ut&dr  Joint  itbcrunimvorlc  It  ODMCoiiinHlloand  of  dlnctl;  int. 
ti«l  utility,  MieJullj  hrought  doivn  to  d»to.'-/oit  JUohwm  oMi  AnicH.  >'ov.  l&O. 

STAMP  LAWS^Tdsleya  Traaiise  on  the  Stamp 
Laws. — Bvo.    1S71.  ia& 

BTATUTE  LAW^WUbspftN-O*  on  Statute  Law^—TW 
DrfaMUn  wUA  8MWM  Um  OcMtnoUiw  Md  OpcntliM  of  SWirtM. 
Bv  SbWABD  WII.BBBFOSCB,  of  «•  Imt  b^d^  b*, 
BHtirtK>4t-LMr.    D«ny8To.    ItSL  lb. 


OTATUTU,  andtMi  "AMotS 


Chaitatol880^-A(MlMtiMi(aUtn«M«FPiMtlMlV 
HiHigtd  In  Alphabitferi  and  (AmwikiM  <»di^  wtt  KdIm 

tw^^aTKiu        -  ■  ■ 


domtothswdodlMBMcMdSwAnciaMTMrUSO.    BfJ-K. 
LBLT,  B*q„  Builitar«tJjMr.    lD-«ntT  tu^nh.    Bonl  Swh 

(8,343  pp.)     18E0.  121.  ISi. 

SuppUmtnti  lo  abort,  U  i  jS   Vitt.    (ISSl).     8i.     45  A  id     Tut, 

(1882).  16*. 

■  *  Thii  ididoit  U  pri]]t«d  in  Iixgar  type  thka  lomttr  Xdlttoai,  maA 

with  inorsaied  taoilitiei  for  Heferenoe. 

'-  It  is  ueedleao  ti>  ctiluvo  oa  the  voIud  d(  "  Chltt^'s  SUtute*  "  to  both  tha  Vmz  ud 
ts  aciUcltois,  lor  it  la  attestHl  bj  the  eipoilence  of  many  yun.  It  oulj'  muttu  ta 
point  out  that  Mr.  Loly'ii  wotIe  in  Ijriiixing  up  the  collocUDn  to  thfl  preeect  time  it 
dlitlnguiihed  hy  carosnd  ludgment.    Tho  dtfflcultlea  of  the  editor  wen  chiafl;  the** 

certain  daaaex  of  Acta  would  mutarially  sffoct  the  liM  nod  compoodlouKHaa  of  the 
work.  Btiilmoieimportant.  however,  (b  the  way  la  which  the  mechanlealdUBcnltla* 
of  lurTaiiRemoiit  am  mat.  Tfaa  Stalut^B  art)  compiled  under  ■xJBdetitiyoonipiBlMOiiTO 
titlen.  in  alphabotlcal  ordor.  Ut.  Lely,  morsDrer,  lupldiea  Ul  with  thna  tndjc— 
the  flrat.  at  the  head  of  co^h  title,  to  the  enactmeuta  oomprlaed  in  It:  aeoaKDr, 
an  index  of  Statiit4u  in  dironoio^cal  oTdur;  and.  Uetly,  a  gvoenl  index.  Br 
thoH  o-oas  referencn  reKsrch  ini«  evety  Inimch  of  law  goremed  by  tiM  Statotaa  u 

"A  Tei^satiafactoTy  edition  of  a  tima-hDiLuumi  uid  most  Tilualile  wotk,  the  truity 
guide  of  present,  u  of  tDnner  Judges,  jiirintSi  and  of  all  othvre  coiiDected  wUh  Oat 
udmlniatrstlon  or  practice  of  thoUw."' — TwUmi/Ui  Pma. 

"The  practitioner  has  only  lo  takedown  one  of  the  compact  Tolumee  of  CbtItT, 
and  he  has  at  once  before  hiin  all  the  legislation  oa  Che  subject  in  hud.'— AteiUT^ 

I  need.  Those  who  do  not  poseeae  a  oouplata 
ficoi  index  when  thc^  wlu  to  oonsidt  a  pa^ 
wish  to  know  what  Acta  an  in  fotn  with 
ice  to  a  particoiar  aubjcct  turn  to  that  bead  In  '  Uiltty,'  and  at  ones  Oul  alt 
it«r1al  of  which  they  are  in  qu«C  Uoreovsr,  thev  ate,  at  the  hhw  tl^ 
1  to  the  moat  ituportant  ca«  which  throw  light  on  the  ■  ilijii  t  "  Tiia  •iiiainf 
UdaiidardLamWorlaanli^iaatoek,MlamtalfaMd> 
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8TATUTES.-Clw«»«Md. 

*The  Revised  Edition  of  the  Statutes,  a.d.  1238- 
1868,  prepared  under  the  direction  of  the  Statute  Law  Committee, 
publiflhed  by  the  aathority  of  Her  Majertj*!  Government.  In  15 
vols.    Imperial  Svo.    1870-1878.  19L  9f. 

'Chronological  Table  of  and  Index  to  the  Statutes 
to  the  end  of  the  Second  Session  of  1881.  Eighth  Edition,  im- 
perial 8vo.    1882.  15<. 

'Public  General  Statutes,  royal  8vo,i88ned  in  parts  and  in 
complete  yolomes,  and  supplied  immediately  on  publication. 

*  Printed  by  Her  Majesty^s  Printers,  and  Sold  by  SnvxNB  &  Sonb. 

8UIMMARY  CONVICTIONS.~Highmore.~FMi(!  ''Inhmd  Revenue 
Cases.*' 
Paley*s  Law  and  Practice  of  Summary  Convic- 
tions under  the  Summary  Jurisdiction  Acts, 
1848  and  1879  ;  including  Proceedings  preliminary  and  subee- 
quent  to  Convictions,  and  the  responsibility  of  convicting  Magi- 
strates and  their  Officers,  with  Forms.  Sixth  Edition.  By  W.  H. 
MACNAMARA,  Esq.,  Barristerat-Law.  Dem^8vo.  1879.  U  4s. 
*'  We  gladly  welcome  this  good  edition  of  a  good  hook."— Sotieiton'  JowmaL 

Templer's  Summary  Jurisdiction  Act,  1879.— 
Rules  and  Schedules  of  Forms.  With  Notes.  By  F.  G.  TEMPLEB, 
Esq.,  Barrister-at-Law.    Demy  8vo.     1880.  6«. 

<*  We  think  tiits  ediUon  eTerything  that  ooald  be  desired.'*  -JShtfittd  Poti. 
\A/^ig  ram.— Fuitf  "Justice  of  the  Peace." 

SUMMONSES  AND  ORDERS.~Archibald.—Fuie"  Judges' Cham- 
hers  Practice." 

TAXES  ON  SUCCESSION-— Trevor's  Taxes  on  Succes- 
sion.— A  Digest  of  the  Statutes  and  Cases  (including  those  in 
Scotland  and  Ireland)  relating  to  the  Probate,  Legacy  and  Succession 
Duties,  with  Practical  Observations  and  Official  Forms.  Completely 
rearranged  and  thoroughly  revised.  By  EVELYN  FBEETH 
and  ROBERT  J.  WALLACE,  of  the  Legacy  and  Succession  Duty 
Office.  Fourth  Edition,  containing  full  information  as  to  the  Altera- 
tions made  in  the  above  Taxes  by  the  44  Vict  a  12,  and  the  Stamp 
Duty  therebv  imposed  on  "Accounts."  Royal  12mo.  1881.  12<.6<i. 
"  ContaiuH  a  great  deal  of  practical  information,  which  is  likely  to  make  it  very 

tiaeful  to  BolicitorK."— Law  JoitmaL 
*'  The  mode  of  treatment  of  the  lubject  adopted  by  the  authors  is  emineatly  prac< 

ticaL"— A>/<ei(ofv'  Journal. 

TITHES.— Burnell.— The  London  City  Tithe  Act,  1879, 
and  the  other  Tithe  Acts  effecting  the  Com- 
mutation and  Redemption  of  Tithes  in  the 
City  of  London,  with  an  Introduction  and  Notes,  &c.  By 
HENKT  BLOMFIELD  BURNELL,  KA.,  LL.B.,  of  Linoohi'a 
Inn,  Esq.,  Bamster-at>Law.    Demy  8vo.    1880.  10«.  6(2. 

TORTS.— Addison  on  Wrongs  and  their  Remedies.— 
Being  a  Treatise  on  the  Law  of  Torts.  By  G.  (x.  ADDISON,  Esq., 
Author  of  **The  Law  of  Contracts."  Fifth  Edition.  Re-written. 
By  L.  W.  GAVE,  Esq.,  M.A.,  one  of  Her  Majesty's  Counsel 
(now  one  of  the  Judges  of  the  High  Court  of  Justice).  Royal  8vo. 
1879.  \l  18«. 

"  As  nov  presented,  this  Taloable  treatise  most  prove  highly  acoeptsble  to  Judges  and 

the  profearion.''— Zaw  TVmt. 
*'  Care's  *  Addison  on  Torts  *  will  be  recognized  as  an  indispensable  addition  to  ever  j 

lawyer's  library."— X.€U0  Magaxint. 

Ball.-  Vide  "Common  Law." 
*»*  A  U  Standard  Law  Work$  are  kept  in  Stock,  in  law  calf  and  other  bindinge. 
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TRADE  MARKS.— Hapdingham's  Trade  M^rks:  Notes  on 
the  Britiih,  Foreigii,  and  GolonuJ  Lbwb  relating  theraio.  Oompfled 
for  the  use  of  BdUoiiifactitren,  Merchanta,  and  othen  inderasted  in 
Commeroe.  By  GEO.  6ATTON  MELHUISH  HAEDIN6HAM, 
Assoc.  Mem.  Inst  C.E.,  MenL  Inst  1£K,  Conndting  Engineer  and 
Patent  Agent    Boyal  12mo.     1881.  &. 

Sebastian  on  the  La'w  of  Trade  Marks. — ^The 
Law  of  Trade  Marks  and  their  Bedstntiony  and  matten  ecnuiaetod 
therewith,  including  a  chapter  on  Ooodwill.  Together  with  Appen- 
dices containing  Precedents  of  Injunctions,  ft& ;  The  Tnde  Marks 
Begistration  Acte,  1875 — 7,  the  Bnles  and  Instanictions  thflrennder; 
The  Merchandise  Marks  Act,  1802,  and  other  Statotoiy  enaeteenta; 
The  United  States  Statute,  1870  and  1875,  the  Troi^  with  the 
United  SUtes,  1877  ;  and  the  Bnles  and  Instmctiraa  issued  in 
February,  1878.  With  a  copions  Index.  By  IiEWIS  BOYD 
SEBASTIAN,  KC.L.,  M.A.,  of  Uncohi's  Inn,  Esq.,  Banister-at- 
Law.    8to.     1876.  14i. 

*'  The  Master  of  the  RoUm  in  his  judgment  in  Jb  Palmer'a  Trade  lUrka,  said  '  He  waa 
glad  to  see  that  the  well-known  writer  on  trade  marka.  Mr.  Sobacttaa,  had  taken  the 
same  view  of  tho  Act.'  "—Tht  Tbna,  May  5.  I88S. 
"  The  book  cannot  tail  to  be  of  senrice  to  i  lane  class  oflawyBrs."    Bntkilon' JavtrmaL 
*'  Mr.  Sebastian  has  written  the  ft&llaat  and  most  aielbodioal  book  on  tnulB  marka 
which  has  appeared  in  England  alnee  the  paaalBg  of  the  Trade  Madca  Beglstratioo 
Acta."— TVode  ilarki. 

**  Viewed  aa  a  compilation,  the  book  leavea  little  to  be  desired.  Yieved  as  a  traatin  oa 
a  anbject  of  crowing  importance,  it  alao  strfkes  ns  aa  belngwell,  and  at  aayiste  canfolly 
axecated.'*— law  Journal. 

Sebastian^s  Digest  of  Cases  of  Trade  Mark, 
Trade  Name,  Trade  Secret,  Good-will,  Ac,  de- 
cided in  the  Courts  of  the  United  Kingdom,  India,  the  Colonaea,  and 
the  United  States  of  America.  By  LEWIS  BOYD  SEBASTIAN, 
B.C.L.,  M  Jl,  of  Lincoln's  Inn,  Esq.,  Banister-at-Law,  Anthor  of 
"The  Law  of  Trade  Marks."    Demy  8vo.    1879.  U  U 

•<  A  dlgeat  which  wiU  be  of  very  great  value  to  all  practitioners  who  have  to  advlae 
on  mattors  connected  vrith  trade  marks.  "-wBoZieKorr/Mmol. 

Trade  Marks  JournaL~4ta   Sewed.    {luutd  fortnigkay,) 

Not,  1  to  262  are  now  ready,  Nety  tack  Is. 

Index  to  Vols.  I.  to  VI.  Each  Net,  3s. 

TRUSTS  AND  TRUSTEES.— Godefroi's  Digest  of  the 
Principles  of  the  LaAA/-  of  Trusts  and  Trus- 
tees.—By  HENRY  GODEFROI,  of  lincohi's  Inn,  Esq, 
Barristcr-at-Law.  Joint  Author  of  "  Godefroi  and  Sluurtf  s  Law  d 
Railway  Gompanies."    Demy  8vo.     1879.  1/.  1». 

"No  one  who  refers  to  this  book  for  imormation  on  a  question  within  its  range  is, 
wa  think,  likelv  to  go  away  xinsatisfied."--&Uwrc2a|f  Review. 
"  l£  a  work  of  groat  utility  to  the  practitioner."— Xaw  MagaMkne. 
"  As  a  digest  of  the  law,  Mr.  God^oi's  work  merits  oonunendation,  fortheauttwr's 
statementB  uro  brief  and  dear,  and  for  his  statements  he  refers  to  a  goodly  array  of 
au^oritioB.  In  the  table  of  cases  the  references  to  the  several  eontemporaneona 
reports  are  given,  and  there  is  a  very  copious  index  to  subjects." — Lam  Jountal. 

USES  —Jones  {W.  Hanbury)  on  Uses,— 8va    1862.        7$. 

VENDORS  AND  PURCHASERS.— Dart's  Vendors  and  Pur- 
chasers.— ^A  Treatise  on  the  Law  and  Practice  relating  to  Ven- 
dors and  Pnrchasers  of  Beal  Estate.  By  J.  HENRY  DABT,  of 
Lincoln's  Inn,  Esq..  one  of  the  Six  Conveyancing  Connsel  of  the 
High  Conrt  of  Justice,  Chanoery  Division.  Filth  Edition.  By 
the  AUTHOK  and  WILLIAM  BARBEB,  of  Lincoln's  Inn,  Esqt^ 
Barrister-at-Law.    2  vols.    Boyal  8va    1876.  82.  18s.  64. 

<*  A  standard  work  like  Mr.  Dart's  is  beyond  all  praise."— l%s  Law  JtaraoL 

STEVENS  &  SONS,  119,  CHANCEBY  LANE,  UONDOJfT^.d 
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VOLUNTEER  LI^W— A.  Manual  of  the  Law  regulating 
the  Volunteer  Forces.— Including  the  Volanteer  Acte, 
1863  to  1869,  and  other  Acts  relating  to  Volnnteera.  With  Forms 
of  Complaint,  Summons  and  Order,  &c.  By  W.  A.  BURN  and 
W.  T.  RAYMOND,  Esqrs.,  Barristera-at-Law,  and  Captains  in 
H.M.  Volunteer  Forces.    Royal  12mo.    1882.  Net,  2a. 

WATERS.— ^Vool^ych  on  the  La'W  of  ^Vaters.— Including 
BUghti  in  the  Sea,  Rivers,  ftc.  Second  Edition.  8to.  1851.  Net,  10«. 
Goddard.— ride  ''EaaementB." 

WATERWORKS— Palmer.— Ficfo  "Conveyancing." 

WILLS.^Rawlinson's  Guide  to  Solicitors  on  taking 

Instructions  for 'Wills.— 8vo.    1874.  4f. 

Theobald's   Concise  Treatise   on   the    Law    of 

^Vllls.— With  SUtutes,  Table  of  Cases  and  FuU  Index.    By  H. 

S.  THEOBALD,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law,  and 

Fellow  of  Wadham  College,  Oxford.  Beeond  Edition  (with  Addenda, 

containing  a  Summary  of  the  Alterations  made  in  Uie  Law  relating 

to  Wills  by  the  Married  Women's  Property   Act,  1882,  and  the 

Conveyancing  Act,  1882).    Demy  8va     1881.  1/.  is, 

*^*  The  Addenda  may  be  had  separately.    Price  3(/. 

OPINIONS    OF    THE    PRESS    ON    THE    FIBST    EDITION. 

"Mr.  Theobald  has  certainly  siTen  eridenceof  •zteiudTe  inTettisatlon,  oonsdnttoas 
labofor.  and  clear  ezpositioa.*'— Xaw  MagatiM. 

"Wededra  to  raoardofor  decided  impreadon,  after  a  aomewhat  careful  examination, 
that  tUa  ia  a  book  of  great  ability  and  ralne.  It  boan  on  OTory  paire  traoea  of  care  and 
aoand  Jndgmenl  It  Ii  certain  to  prora  of  great  practical  oeefhmeai,  fbr  It  TOppUea  a 
wnt  which  waa  beginning  to  be  dli&Mtly  Mt.**— ■SbltottMv'  Jtmmml, 

"  Hia  anmngement  being  good,  and  bia  atatomens  ot  ibe  affect  of  the  dedalooa  being 
elear,  hia  work  cannot  fail  to  be  of  pracUeal  utility,  and  aa  anch  we  can  commend  it  to  tlM 
attention  of  the  protbii1on.**^Iew  Timet. 

Weaver's  Precedents  of  ^Vills. — A  collection  of  con- 
cise Precedents  of  WHIb,  with  Introduction,  Notes,  and  an  Appendix 
of  Statutes.  By  Oharlea  Weaver,  B.A.,  of  Trinity  College,  Dnblin. 
Poet  8vo.     1882.  5«. 

WRONGS.— Addison.— Fufc  "Tortfc" 


'\«  ^.  V  ^■■N.'%.'  ^^"w  Vr  vr  v/ N.^  ^^  \^  «^  «yx  •  \^  «^«^«i/^.yX^\^x>^ 


BiBFOaaTS^ — A  large  stock  new  and  second-hand. 

Prices  on  application, 
SircyiDUTQ- — Execfided  in  the  best  manner  at  mode- 

rate  prioee  and  with  diepcUch. 

The  Law  Reports,  Law  Journal,  and  at  I  other  Reports, 
bound  to  Office  Patterns,  at  Office  Prices. 

: — The  Publishera  of  this  Cata- 


logue possess  the  la/rgest  hruywn  collection  of  Private 
Acts  of  ParliameTU  (including  PuMic  and  Local), 
and  can  sv/pply  single  copies  oommendmg  from 
a  very  early  period. 

I — For  Probate,  Pa/rtnerehip,  or 


other  punrpoaes. 


NEW  WORKS   AND   NEW   EDITIONS. 

Addison   on   Contracts.— Eighth   Edition.     By   Homr  Smid, 
Esq.,  Barristoc  ■t-L»w,  Eeoo^ler  of  LiQooln.  (.VeaWy  rnd).) 

ChlUy's  Index  to  all   the  Reported  Cases  decided  in 

thH  Kvenl  Courta  of  Equity  in  England,  tbu  Privy  C^nmeil,  uul  Hit 
Hoiue  of  Lorda.  With  a  saleotioD  of  Iri»h  Caws,  on  or  rebMing  lo 
the  FnDci[i1ei,  Fteadin^,  and  PnctJce  of  Equity  and  Banlcnipcc;  ; 
from  the  enrliest  jwriod.  The  Fonrtli  Edition,  vhoUy  reviwd,  n- 
dluaified  and  brougbt  down  tu  the  data  of  publication  by  WiBiam 
Frank  Jana,  B.C.I~.  M.A.,  acd  i/enrji  BJinud  Uirtt,  B.C.L.,  M.A. 
both  of  Lincoln's  Inn,  Eeqrs.,  Buritten  at-Iiaw.     In  &  vob. 

(  Vol.  I.  n  (At  frat) 
Daniell's  Chancery  Practice.— Sirth  Edition.    By  L.  FiM, 

E.  C.  Dunn,  and  T.  Ribloa,  araiatad  by  IV.  B.  i'pjviat,  Ecqn.. 
Bsmsten-at-LBw.     In  2  Vols.     Uiuny  S*o.       (  Vol.  II.  ntarig  rtndf.) 

■    Haynes'    The    Honours    Examination    Digest,— By 

JohH  F.  HaijRti,  LL.D.  {In prtparalioti.) 

Lush's   Law  of  Husband   and  Wife:  with  a  chapter  un 

Mnmnge  Settlement*.    By  CMmtXagae  Luih,  of  GrayV  Ion  and  North 

Eastern  Circuit,  Ew).,  BairitFter-at-LaW.  (in  pr«paru(um.) 

Macdonell's  Law  of  Master  and  Sarvant — Part  I, 

Conuuun  Law.  Part  II.  SUtute  Law.  By  Jokn  MaaUneU,  M.A., 
E«q.,  Barrister-at-Law,  of  the  South  Eaitern  Circuit.    {Smrlg  rta/lf.i 

Pill-Lewis'  County  Court  Practice.— A  Conplets  Fra«- 
tioB  at  tb«  Conat;  Conrti,  including  Admiralty  aud  Uonkniptcy, 
embodyin^the  AcU,  Bulen,  Fonnii  and  Coati,  irilh  Additional  ForniB 
and  a  Full  Index.  Second  Edition,  cnatMniDg  the  Ciiunty  Courti 
(Coate  and  aalariea)  Act,  iaS'2,  and  the  Important  Legialation  (ac  to 
jlarried  Women's  Property.  Bills  of  Sale,  Infetjur  CourlB  Judgment*, 
&c.,  lie.)  of  the  Sesmi.n,  l«Si  By  W.  Fiit-LeaU.  of  the  Middle 
Temple  and  Western  CirtsuJt,  Esq.,  Bu^ter«t-lAW,  aometime  Holdar 
of  the  Studentsbip  of  the  Four  Idub  of  Court,  aaiitad  by  H.  A.  Dt 
Colj/ar,  of  the  Middle  Temple,  Esq.,  BaTTist«r.U-Law.  In  i  rah. 
Demy  3vo.  (In  tieprat.] 

Prideaux's     Precedents     In     Conveyancing.— WWi 

DisserUtions  on  its  Law  and  Practioe.  TvaUtli  Edition.  Tbo- 
rougbly  revised  and  ad^>ted  to  the  ConveTMiaiDg  Acta,  13S1,  1882, 
tke  Settled  Land  Act,  1832,  the  Married  Women's  Property  Act, 
1882,  and  the  Billi  of  Sale  Act,  18S2.  By  Prtdtriek  Prtdtatix,  Ute 
Profeoor  of  the  Law  of  Heal  and  Penonal  Pnq»rty  to  the  Inn*  of 
Court,  and  Jokn  WliittiaRbt,  Esqrs.,  Banisters -at-Law.  2  vols. 
Royal  Svo.  {In  tkeprtM.) 

Shelford's  Real  Property  Statutes.— Nintb  Edition.  Bv 
T.  U.  Carom,  Esq.,  Barnster-at-Law.  (/n  (Aepmt) 

Shirley's  Leading  Cases  made  Kaay.     A  Selection  of 

Leading  Cases  in  the  Common  Law.  By  W.  Siirla/  SMirle^,  U.A.. 
B.C.L,  Esq.,  Banister-at-Law.     Second  Edition.  (Jh  Ikt  prai,) 

Wlgram's  Justices'  Note-Book,  contuning*  Short  Acconnt 
of  the  Jurisdiction  and  Duties  of  Justices,  and  an  Epitome  of 
Criminal  I.aw.  By  W.  Knox  Wigram,  of  Lincoln's  Inn,  Barrister.at- 
Law,  J. P.  Middlesex  and  Westminster.  Third  Edition.  Corrected 
and  Kevised  to  December,  I6S2.  With  a  Copioas  Index. 
jlntiupmi.) 

STEVENS  AMD  SONS,  lln,  CHAMCBRT  LANB,  LONDON.  W.C. 


*»*  See  aito  Catalogue  at  end  of  thU  Work, 
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Browne's  Probate  Practice.— A  Treatise  on  the  Principles 

ami  Practice  of  the  Court  of  Probate  in  Contentious  and  Non-Contentioiu  Busineu. 
Rovii«cd,  onlarj^od,  and  adapt4?d  to  tbe  Practice  of  the  High  Court  of  Justice  in 
Probate  Business,  with  the  Statute  of  June,  1881.  By  L.  D.  POWLES,  of  the 
Inner  Temple,  Harrister-at-Law.  Including  Practical  Directions  to  Solicitors  for 
Proceedings  in  the  Registry.  By  T.  W.  H.  OAKLEY,  of  the  Principal  Registr)-, 
Somerset  If ouso.  DemySvo.  1881.  Price  ll.  lOs.  cloth, 
"TIio  moHt  Cfjtuulote  work  ou  tho  Practice  of  the  Court  uf  Probate." — Lato  TiuuM,  Sept.  17,  ISSl. 

Browne's  Divorce  Practice.  — With  the   Statutes,  Rules, 

Fees  and  Forms  relating  thereto.    Fovrth  Edition.    By  GEORGE  BROWNE,  Eaq., 
B.A.,  Barristcr-at-Law.    DemyQvo,    1880.   Price  11.  4m,  cloth, 

Coote's  Treatise  on  the  Law  of  Mortgage. — Fourth  Edition. 

Thoroughly  revised.     By  WILLIAM  WYLLYS  MACKE80N,  Esq.,  one  of  Her 
MajestA' 8  Counsel.    Royal  Svo,    1880.    Price  21.  2s.  cloth. 
'*  A  completo,  tcrso,  and  practical  treatise  for  the  modem  lawyer." — Soliciior^  JonmaL 

Pollock  s  iJigest  of  the  Law  of  Partnership. — Second  Edi- 

tioUf  with  Appendix,  containing  an  annotated  reprint  of  the  Partnership  Bill,  1880, 
as  amended  in  Committee.    By  FREDERICK  POLLOCK,  of  Lincoln's  lun,  Esq., 
Barrister-at-Law.    De^ny  Svo.     1880.    Price  8s.  6d.  clotK 
"  Of  the  execution  of  the  work,  we  can  apeak  in  terms  of  the  highest  praise." — Law  Magazine 

Hacaskie's  Treatise  on  the  Law  of  £cecutor8  and  Ad- 
ministrators, and  of  the  Administration  of  the  Estates  of  Deoeased  Persons,  with  an 
Appendix  of  Statutes  and  Forms.  By  STUART  CUNNINGHAM  MACASKIE, 
of  Gray's  Inn.  Esq.,  Barrister-at-Law.    Demy  Bvo,    1881.    Price  10s.  6d  eloth. 

Addison  on  Wrongs  and  their  Bemedies. — Being  a  Treatise 

on  the  Law  of  Torts.    Fifth  Edition,    Re-xoriiten,    By  L.  W.  CAVE,  Esq.,  one  of 
Her  Majesty's  Coonsel.     (Now  one  of  the  Judges  of  the  High  Cocui  of  Justice.) 
Royal  Svo.    1879.    Price  11. 18«.  cloth, 
"  Cave's  '  Addison  on  Torts '  will  bo  rooognized  as  an  Indispensable  addition  to  every  lawyer'* 
library."— Xaw  Magculnt. 

Jepson's  Lands  Clanses  Consolidation  Acts,  with  Decisions, 

Forms,  and  Table  of  Costs.  By  ABTHUB  JEPSON,  of  Lincohi's  Inn,  Esq., 
Barristor-at-Law.    Deniy  8vo.    1£»0.    Price  18s.  cloth,  ! 

"  The  work  coneludos  with  a  number  of  forms  and  a  remarkably  good  index." — Lam  nmr.  | 

Odgers  on  Lihel  and  Slander. — A  Digest  of  the  Law  of  j 

Libel  and  Slander,  with  the  Evidence,  Prooednre,  and  Fraotioe,  both  in  Civil  and 
Criminal  Cases,  and  Freoedents  of  Pleadings.  By  W.  BLAKE  ODGERS,  MJL., 
LL.D.,  Barrister-at-Law.     Demy  St'o.     1881.    ijm,  830.)    Fn'ce  12.  4«.  cloih.  \ 

"  So  good  iti  the  book,  which  in  its  topical  arrangement  is  vastly  suporior  to  the  general  mn  kA 
law  books,  that  criticism  of  it  is  a  compliment  rather  than  the  reverse." — Lav  JourmU. 

Stone's  Practice  for  Justices  of  tiie  Peace,  Justices'  Clerks, 

and  Solicitors  at  Petty  and  Special  Sessions,  in  Summary  Matters  and  Indictable  1 

Offences,  with  a  list  of  Summartr  Convictions,  and  Matters  not  Crimiual.   With  Forms. 

Ninth  Edition.    By  WALTER  HENRY  MACNAMARA,  Esq.,  Barrister-at-Law. 

Deiny  Svo.    1882.    Price  25«.  cloth, 

••  Tho  index,  c»f  about  seventy  pages,  is  full  and  careful The  ikrorcnt  cditicm 

main  tains  the  high  reputation,  which,  considering  thiit  a  present  learned  judge  of  the  Hi^h 
Court  was  one  of  tiio  editors  of  a  former  edition,  is  saying  no  little."— i«w  Jourrial,  July  8,  lS>i 

Browne  and  Theobald's  Law  of  Bailway  Companies.— 

Being  a  CoUeotion  of  the  Acts  and  Orders  relating  to  Railway  Companies,  ^th 
Notes  of  all  the  Cases  decided  thereon,  and  Appendix  of  Bye-LawSy  and  Standing 
Orders  of  the  House  of  Commons.  By  J.  H.  BALFOUR  BROWNE,  Registrar  to 
the  Railway  Commissioners;  and  H.  S.  THEOBALD,  Esqrs.,  BarnaterB-at-Law. 
In  1  vol.  Demy  Svo,  1881.  Price  II,  I2s.  cloth. 
"  Contains  In  a  very  concise  form  the  whole  law  of  railways."— JAe  Timet. 

Harria'  Hints  on  Advocacy.— Conduct  of  Cases,  Civil  and 

Criminal,   Classes  of  Witnesses  and  suggestions  for  Cross-Ezauiining  them.    By 
RICHARD   HARRIS,  Barrister^t-Law,  of  the  Midland  Circuit.     Sixth  Editii>n. 
(Further  Revised  and  P]nlarged).     Royal  12t/w.   1882.    Price  In.  dd,  cinth. 
"Full  of  good  seuscand  just  olworvation.    A  very  complete  Manual  of  tho  advocate's  art  in  trial 
fey  jury,  "—^/iftfor*  Journal. 

The  Student's  Pocket  Law  Lexicon,  or  Dictionary  of 

Jnrispmdcnce,  explaining  technical  words  and  phrases  nsed  in  English  Law ;  together 
with  a  Literal  Translation  of  Latin  Maxims.   Fcap  8vo.   1882.   Pnce  fe.  limp  binding. 
^^  A  wonderfia  little  leml  Dictionary."— /ndemiatir'*  Law  Student' *  Jmn-nal. 
A  very  handy,  complete,  and  useful  little  work." ^Satunlay  XtvinCt  April  8th,  1882.  ^ 

*•*  -4  Catahgue  of  StcueiM  d:  S'^ne*  Puhlicattom  gratis  on  application. 


*«*  See  alto  Catalogue  at  end  of  this  Work. 
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STEVENS  AND  SONS,  119,  CHANCERY  LANE,  W.C.  ^^ 

Oreenwood's  Manual  of  the  Practice  of  Conveyancing, 

Bhowinff  tbo  present  Practice  relating;  to  the  daily  routine  of  Conveyancing  in 
Solicitors'  Offices.  To  Tvhich  are  added  Concise  Common  Forms  and  Precedents 
in  Conveyancing.  Seventh  Editwn,  V^ith  new  Precedents,  ineludinff 
Agreements  under  the  Solicitors  Remuneration  Act,  188L  Indud. 
ing  a  Supplement  written  with  special  reference  to  the  Acts  of  1882;  and  an 
Appendix,  comprising  the  Order  under  the  ^Solicitors  Remuneration  Act,  1881, 
with  Notes  thereon.  Edited  by  Hakky  Greenwood,  M.A.,  of  Lincoln's  Inn,  Esq., 
Barrister-at-Law.      Deniy  8fo.     1882.     Prictf  Ifo.  clMh, 

*«*  The  Supplcineni  may  he  had  separately.    Price  2a.  net, 
<'  One  of  the  most  niefnl  practical  works  we  have  ever  leen." — Indermaura  Law 
Student's  Journal, 

Chitty's  Statutes  from  Magna  Charta  to  1880. — New  Edition. 

A  Collection  of  Statntes  of  Practical  Utili^*  Arranged  in  Alphabetical  and  Chrono- 
logical Order ;  with  Notes  thereon.  The  t'ourth  Edition.  Containing  the  Statutes 
and  Cases  down  to  the  end  of  the  second  Session  of  the  year  1880.  By  J.  Bl.  LELY, 
Esq.,  Barrister-at-Law.  In 6  vols.  Royal^-o,  (8346  pp.)  1880.  Price  122. 12^.  c^o^/i. 
Supplement  to  above,  44  and  45  Vict,  (18B1).  Boyal  Svo.  Price  8>».  sewed. 
Ditto  io  and  4f)  Vict.     (1882).     RffyalQvo.    Price  Ida.  seivid, 

"The  practitioner  has  only  to  tnku  down  ono  of  the  compact  volumes  of  Chitty,  and  he  has  at 
once  before  liim  all  the  Icgiidation  on  the  subject  in  hand." — Solicitort'  Journal. 

Woodfall's  Law  of  Landlord  and  Tenant— With  a  full 

Collection  of  Precedents  and  Forms  of  Procedure.  Containing  also  an  Abstract  of 
Leading  Propositions,  and  Tables  of  certain  Customs  of  the  Country.  Twelfth 
Edition f  in  which  the  Precedents  of  Leases  have  been  revised  and  enlaraed,  with  the 
assistance  of  L.  6.  G.  Bobbins,  Esq.  By  J.  M.  LELT,  of  the  Inner  Temple,  Esq., 
Barrister-at-Law     Royal  Svo,    1881.    Pnce  12.  18.«.  cloth. 

Smith's  Practical  Exposition  of  the  Principles  of  Eqoity, 

Illustrated  by  the  Leading  DeciBions  thereon,  for  the  use  of  Students  and  Prac- 
titioners.   By  H.  ARTHUR  SMITH,  M.A.,  LL.B.,  of  the  Middle  Temple,  Esq., 
Barrister-at-Law.    Detny  8i'o.    1882.    Price  20it.  cloth. 
"  Wc  iiiuat  agaiu  state  our  opinion  that  thifl  ia  a  rcoUy  remarkable  book,  containing  in  a  reason- 
able  space  more  information,  and  that  bctt^jr  arranged  and  conveyed  than  almost  any  other  law 
book  of  recent  times  which  has  come  under  our  notice.'*— 5(tfiirt/ay  Ricitv^  July  8,  lbS'2. 

Churchill's  Sheriff  Law.— The  Law  of  the  Office  and  Duties 

of  the  SLeriff,  with  the  Writs  and  Forms  relating  to  the  Otiice.    Second  Edition. 
By  CAMERON  CHURCHILL,  B.A.,  Barrister-at-Law.    1882.    Price  24f.  cloth. 
"  A  very  complete  troatiao."— «Se»/t«7o«'  Journal,  March  2,'),  1882. 

Boscoe's  Admiralty  Practice— A  Treatise  on  the  Jurisdic- 
tion and  IVactice  of  the  Admiralty  Division  of  the  High  Court  of  Justice,  and  on 
Appeals  therefrom.  With  an  Appendix  containing  Statutes,  Rules  as  to  Fees  and 
Cost*.  Forms,  Precedents  of  Pleadings  and  Bills  of  Costs.  By  ED  WAK  D  STAN  LEY 
ROSCOE,  Esq.,  Barrister-at-Law.  Seco^nd  Edition.  Demy  Svo.  1882.  Pi-ice  2is,  cloth, 
"  A  comprehensive  and  useful  maniial  of  practice."— So/tct^orn*  JoanuU,  March  25,  1882. 

Fry's  Treatise  on  the  Specific  Performance  of  Contracts. 

By  the  Hon.  Sir  EDWARD  FRY,  one  of  the  Judges  of  the  High  Court  of  Justice. 
Second  Editinn,  By  the  Author  and  W.  DONALDSON  RAWLINS,  Esq.,  M.A., 
Barrister-at-Law.    Royal  Svo.    188L    Price  ll.  16f.  cloth. 

Palmer's  Company  Precedents. — Second  Edition.    For  use 

m  relation  to  Companies  subject  to  the  Companies'  Acts,  1862  to  1880.  Arranged  as 
follows  :—Agreement8,  Memoranda  and  Articles  of  Association,  Prospectus,  Reso- 
lutions, Notices,  Certificates.  Debentures,  Petitions,  Orders,  Reconstruction,  Amal- 
miataon,    Arrangements,    Private   Acta.     With    Copious  Notes.    By  FRANCIS 


^^-^*-.  *  ..«wi,i«  ft,:,Buu|s  w  luv  T  luiuiiy  or  iigreemeuis  m  me  Liaw  oi  JLngiand. 
Third  i(fif«)M,  revised  and  psrtly  re-wntten.    By  FREDERICK  POLLOCK,  of 

I.  if^^?r^  ^  ^^^*  ^*1:'  B»rri8ter-at-Uw.     Demy  Svo.     1881.    Price  ll.  Ss.  cloth, 
tor  the  purpotes  of  the  Btudent  there  Lb  no  book  equal  to  Mr,  Pollock's." 

Archibald's  Country  SoUcitor's  Practice —A  Handbook  of 

the  Practice  in  the  Queen's  Bench  Division  of  the  High  Court  of  Justice;  with 


•  • 


,♦  Ml  Standard  Law  Wark$  are  kept  in  Stock,  in  law  calf  and  atktr  hindings. 
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